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TREFACE. 


Meaningless,  inconsistent,  and  inadequate  statutory  provi- 
sions, ambiguous,  erroneous,  and  conflicting  decisions  cover 
the  law  of  copyright  with  doubt,  difficulties,  and  confusion. 
Some  of  the  evils  which  result  from  these  causes  are  but  seem- 
ing ones,  which  disappear  when  explained,  or  lose  their  force 
when  exposed.  Others  are  real,  and  of  such  a  nature  that 
they  can  be  overcome  only  by  the  power  of  the  legislature. 
This  condition  of  the  law  is  doubtless  due  in  a  measure  to  the 
facts  that  the  nature  of  literary  property  is  somewhat  peculiar, 
that  the  law  relating  to  it  may  be  regarded  as  yet  in  its  in- 
fancy, and  that  it  is  comparatively  seldom  that  courts  are 
called  upon  to  determine  its  meaning.  But  much  of  the  error 
and  confusion  which  exist  can  be  accounted  for  only  on  the 
theory  that  the  statutes  have  been  often  drawn  by  incompe- 
tent persons,  and  often  interpreted  by  those  who,  however 
learned  in  other  branches,  have  had  but  a  limited  knowledge 
of  the  law  of  copyright. 

The  English  statutes  relating  to  this  subject  are  but  a  piece 
of  chaotic  patchwork,  extending  over  a  century  and  a  half. 
There  are  in  force  not  fewer  than  fourteen  acts  passed  at  vari- 
ous times,  from  1735  to  1875.  Some  of  these  have  been 
drawn  in  such  ignorance  or  disregard  of  others,  important 
provisions  have  been  enacted  in  such  loose,  ambiguous  lan- 
guage, incongruous  and  meaningless  clauses  arc  so  common, 
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so  many  questions  have  been  carelessly  left  in  doubt  for  judi- 
cial determination,  that  often  the  law  can  be  determined  only 
with  the  greatest  difficulty,  and  sometimes  its  meaning  baffles 
all  recognized  rules  of  interpretation.  These  statutes  were 
rightly  condemned  by  the  Royal  Commissioners  on  Copyright, 
when,  in  their  recent  report  to  Parliament,  they  said :  "  The 
law  is  wholly  destitute  of  any  sort  of  arrangement,  incom- 
plete, often  obscure,  and  even  when  it  is  intelligible  upon  long 
study,  it  is  in  many  parts  so  ill-expressed  that  no  one  who 
does  not  give  such  study  to  it  can  expect  to  understand 
it." 

The  statutes  of  the  United  States  are  free  from  some  of  the 
faults  which  exist  in  those  of  England.  But  as  the  former 
have  in  many  parts  been  blindly  copied  from  the  latter,  the 
same  defects  are  often  found  in  both. 

That  judges  in  the  front  rank  of  jurists  should  sometimes 
err  and  disagree  in  determining  the  meaning  of  the  legisla- 
ture, even  when  most  clearly  expressed,  is  but  natural.  In 
the  judicial  interpretation  of  such  statutes  as  have  been 
spoken  of,  much  greater  allowance  is  to  be  made  for  mis- 
takes and  conflicting  opinions.  But  for  much  of  the  error 
found  in  this  branch  of  the  law  the  courts  alone  are  responsi- 
ble. Decisions  have  been  made  against  fundamental  princi- 
ples which  would  not  have  been  violated  had  their  governing 
force  been  known,  against  well-grounded  authorities  which 
would  have  been  followed,  had  their  application  been  seen, 
against  statutory  provisions  which  would  not  have  been  disre- 
garded had  they  not  been  overlooked.  One  decision  has  been 
based  on  the  authority  of  another  when  the  controlling  facts 
and  principles  were  so  different  in  the  two  cases  that  both 
judgments  could  not  be  alike  without  one  being  wrong.  Opin- 
ions, not  only  wrong  in  principle  but  without  binding  force  as 
authorities,  have  been  blindly  followed  as  supposed  precedents. 
Judicial  dicta,  as  uncalled  for  as  erroneous,  have  been  care- 
lessly expressed  in  one  case  only  to  become  in  another  the 
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corner-stone  of  a  doctrine  still  more  mischievous.  It  is  hardly 
necessary  to  mention  that  what  has  been  said  applies  to  the 
smaller  and  not  to  the  greater  part  of  the  decisions  on  this 
subject.  But  the  former  are  so  many,  their  influence  so  far- 
reaching,  the  groundless  theories  affirmed  or  recognized  in 
some  of  them  so  plausible,  that  the  whole  body  of  the  law  of 
copyright  is  more  or  less  affected  by  them. 

If  every  decision,  however  clearly  wrong  it  may  be,  is  to  be 
taken  as  representing  the  law  until  it  shall  be  overruled,  then 
must  the  rights  of  authors  be  in  endless  doubt  and  confusion. 
But  if,  error  being  eliminated  wherever  found,  the  law  is  to  be 
determined  alone  by  those  authorities  whose  soundness  will 
stand  every  test,  and  by  those  principles  whose  governing  force 
is  recognized,  then,  excepting  some  defects  which  can  be 
reached  only  by  legislation,  will  the  law  of  copyright  become 
reasonably  clear,  simple,  and  harmonious.  Under  the  circum- 
stances explained,  to  give  the  results  of  the  decisions  without 
testing  their  soundness  or  explaining  their  bearing,  would  be 
to  put  forth  a  digest,  whose  worth  would  be  as  little  as  the 
effort  required  to  make  it.  The  task  of  the  juridical  writer  is 
to  set  forth  the  true  principles  which  govern  the  law ;  to  point 
out  the  proper  meaning  of  the  statutes  ;  to  show  what  deci- 
sions are  right  and  what  are  wrong  ;  to  explain  what  is  doubtful 
or  obscure  ;  and,  generally,  to  give  the  law  in  a  form  as  true, 
clear,  systematic,  and  harmonious  as  it  is  in  his  power  to  do. 
He  is  without  authority  to  say  what  construction  shall  be 
given  to  statutes,  as  he  is  without  power  to  overrule  erroneous 
decisions.  But  he  may  point  out  the  true  meaning  of  the  law, 
and  show  wherein  it  has  been  wrongly  interpreted.  When 
this  has  been  done,  the  judicial  affirmance  of  what  is  right  and 
the  rejection  of  what  is  wrong  will  be  in  many  cases  but  a 
question  of  time.  In  jurisprudence,  as  elsewhere,  error  once 
exposed  must  sooner  or  later  be  eradicated.  The  maker  of  a 
treatise  should  never  lose  sight  of  the  fact  that  his  duty  is  to 
give  the  law  as  it  is.     But  this  cannot  always  be  done  by  sim- 
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ply  recording  what  has  been  decided  by  the  courts.  Jurispru- 
dence is  a  science  based  on  principles  rather  than  on  single 
decisions.  By  the  former  rather  than  by  the  latter  the  law  is 
to  be  determined.  It  is  true  that  one  as  well  as  the  other  are 
made  by  judges,  and  that  principles  which  are  not  judicially 
settled  or  recognized  are  without  force.  But  principles  are 
fundamental  and  general.  On  them  decisions  are  grounded, 
by  them  governed,  and  with  them  must  harmonize.  When 
two  authorities  are  in  conflict,  both  cannot  represent  the  law. 
One  must  be  set  aside.  In  this,  as  in  other  cases,  whether 
one  judgment  is  right  and  another  wrong  may  sometimes  be  a 
matter  of  opinion.  But  often  the  question  is  capable  of  con- 
clusive demonstration  b}'  the  application  of  governing  princi- 
ples which  are  judicially  settled.  Dealing  thus  with  principles, 
the  writer  of  a  treatise  may  determine  with  reasonable  certainty 
what  the  law  is  where  it  has  not  been  judicially  interpreted. 
In  the  case  of  copyright,  there  are  many  important  questions 
concerning  which  the  statutes  are  silent  or  not  clear,  and 
which  have  not  arisen  in  the  courts,  though  they  arc  likely  to 
come  up  at  any  time.  Not  to  consider  these,  simply  because 
they  are  not  discussed  in  the  reports,  is  to  leave  a  treatise  on 
this  subject  lacking,  without  excuse,  in  thoroughness  and  use- 
fulness. 

Finding  the  law  in  the  condition  described,  my  aim  has 
been  to  treat  it  on  the  principles  which  have  been  explained. 
I  have  given,  in  the  first  place,  the  law  as  it  has  been  judi- 
cially interpreted,  however  erroneous  in  any  case  that  inter- 
pretation may  be.  But  I  have  let  no  important  decision  or 
doctrine  go  unquestioned,  knowing  or  believing  it  to  be  wrong. 
In  denying  or  questioning  the  soundness  of  any  authority,  I 
have  tried  to  set  forth  all  the  facts,  principles,  and  authorities 
which  have  any  real  bearing  on  the  point  in  question,  and  to 
give  fully  the  reasons  for  what  is  pointed  out  as  the  true 
meaning  of  the  law.  In  this  way,  whatever  is  essential  to  a 
right  understanding  of  the  subject  is  brought  together,  so  that, 
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if  in  any  case  the  conclusion  I  have  reached  is  wrong,  the 
error  becomes  apparent,  and  the  reader  still  has  before  him  the 
law  as  it  has  been  judicially  construed.  In  treating  many 
questions  which  have  not  been  decided  or  discussed  by  the 
courts,  I  have  given  prominence  to  the  fact  that  the  law 
remains  for  judicial  determination.  Where  I  have  not  done 
what  I  aimed  to  do,  the  failure  is  due  to  lack  of  ability,  not 
of  effort. 

£.  S.  DRONE. 
New  York,  January,  1879. 
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Story's  Eq.  Jur.     .    .    Story's  Equity  Jurisprudence. 
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U.  8 United  States. 
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W.  BL Sir  William  Blackstone's  Reports,  King's  Bench  and 

Common  Pleas. 

W.  &  M William  and  Mary. 

W.H. Weekly  Reporter,  London. 

W  cUes   .NOtC!      °f  }  Weekly  Notes  of  Ca8e8'  Philadelphia,  Pa. 
Wend.  (N.  Y.)  .    .    .    Wendell's  Reports,  Supreme  Court,  New  York. 
West  Law  Jour.    .    .    Western  Law  Journal,  Cincinnati,  Ohio. 

Wils.  C.  C Wilson's  Chancery  Cases,  Br. 

Woodb.  &  M.     .    .    .    Woodbury  and  Mi  not 's  Reports,  U.  S.  Circuit  Court, 

1st  Circuit. 
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1851     6  Ejtt-b.  Hep.  680  ..    .     . 

15  Jor.  640. 

•20  L.  J.  n.  s.  Exch.  354. 
U9     4  Exch.  Rep.  146;  13Jur.9l8 

18  L.  J  w,  b.  Exch,  378, 

2  Monthly  Law  Rep.  681. 

6C,  B.476 

6  Dow.  &  L.  649. 

17  L.  J.  s.  b.  C.  P.  137. 
1876     6  Ch,  1>.  287 

46  L.  J.  jr.  s.  Ch.  805. 

36  L.  T- i*.s.  641,746. 

26  W.  H.  287. 
1883  J  1  Hem.  4  M.  597    .     .     .     . 

9  Jur.  if .  s.  1282. 

S3  L  J.  n.  a.  Ch.  38. 

0  L.  T.  ».  s.  709. 

8 New  Rep.  82;  12  W.  R.  101. 
1862     6  Blatchf.  87  .     .    .     .    .    . 


1876     13  Blstehf.  47    .    ,    . 

4  Am.  Law  Iteo.  726. 

8  Chic.  Leg.  News,  207. 

22  Int.  Rev.  Rec.  150- 
[867     2  Biss  34 

7  Am.  Law  Reg.  w.  s.  6 


1860     21  L.  T.  s.  8.  828 

m  L.  J.  * .  *.  Ch,  57. 
1869     27  Beflv.  53 

28  L.  J.  n.  s.  Ch.  807. 

Law  Rep,  8  Exch.  1 

6  AM*.  Law  Jour,  416. 

42  L.  J.  i*.  s.  Exch.  23. 

27  L.  T.  h,  ».  460. 

21  W.  ft.  126. 

8  My,  &  Cr.  737 

1839     8  Paige  (N.  Y.J,  24 
1798     3  Amitr,  881 
1831      2  Coop.  (temp.  Cottenhnm) 
216    ........ 

1818      1  Barn-  &  Aid,  396 

0  Peter*].  Afar.  664, 
1789     3  T.  It.  609 
1885     3  Ad.  &  El.  138 

1  Har.  &  W.  129. 
4  L.  J.  n.  b.  K.  B.  144. 
4  Neir.  &  M.  662. 

1848     llJur.  77, 

16  L,  J.  M.  B.  Ch.  140. 

4  W*Bt.  Law  Jour.  402. 
1720     2  Meriv.  441,  442 
1801     6  Vea.  709 


Where  Cited  Id  thli 
Wvrk. 


43,  222,  230. 
221, 222,  292,  293. 
470.  474. 


220,  286,  288,  292, 
296,  666,  575,  004. 


220,  229,  286,  292, 
295,  666,  675,  004. 


119, 199, 
267,  268, 
608,  611, 
647,  654, 
697,  612. 
817,624, 
107,  124, 
884.286, 
546,  647. 
016,617, 
102,121, 
2K4.207, 
606,608, 
677,  679, 
613,  616, 
636. 

380,  535. 


202,  268, 
286,  605, 
612,  546, 
655,  678, 
813,615, 
ti26. 

120,  266, 
601,  645, 
614,  616, 
626. 

232,  233, 
286,  296, 
612,  656, 
586,  612, 
617,  C34. 


144,  178,  281,  387, 
401,  405,  410,  412, 
414,  416,  445,  48], 
632. 

412,  415,  496,  497, 
617,  618,  624,  ti32. 
640. 
378. 

874,  641. 
261,  826, 

472,  484,  485, 
281. 


171,  246. 


189,  198,  446,  447. 
159,  436. 
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Buxton  v.  James   .... 

1861 

5  De  G.  &  Sm.  80  .    .    .    . 
16  Jur.  16. 

221,  222,  298,  606. 

Byron  v.  Johnston    ' .    .    . 

1816 

198,  376,  639. 

Cadell  v.  Robertson  .    .    . 

1804 

10  Mor.  Diet,  of  Dec.  Lit. 

Prop.  App.  p.  16     ... 
House  of  Lords  Appeal. 

28,  48, 102. 

1811 

6  Pat.  App.  Cas.  498  .    .    . 
10  Mor.  Diet,  of  Dec.  Lit. 

28, 102,  278,  474. 

v.  Stewart  .... 

1804 

Prop.  App.  p.  18     .    .    . 

128. 

1609 

106. 

Campbell  v.  Scott .... 

1842 

11  Sim.  81 ;  6  Jur.  186    .     . 

887,  390,  401,  405, 

11  L.  J.  h.  a.  Ch.  166. 

412,  416,  497,  606, 
622,  528,  624,  526. 

Carey  r.  Collier     .... 

1839 

66  Niles  Reg.  262  .... 

282,233. 

Cariuo  v.  Shook    .... 

1876 

22  Int.  Rev.  Rec.  162.    .    . 
8  Chic.  Leg.  News,  268. 
2Bro.  C.  C.  80;  1  Cox,  283 

266,  284,  286,  616. 

Carnan  v.  Bowles .... 

1786 

827. 

Carter  v.  Bailey    .... 

1874 

64  Me.  468 ;  18  Am.  Rep.  273 

101,  287,  824,  881, 
546. 

1799 

6  Ves.  24 

146,  148, 153. 

p.  Kearsley  .... 

1803 

249,  402,  405. 

v.  Longman  .... 

1801 

1  East,  868;  8Esp.  273  .    . 

144,  146,  148,  149, 

6  Petersd.  Abr.  639,  652. 

158,  249,  417. 

1856 

2  Kay  &  J.  279 

216,  217,  280,  283. 

Centennial    Catalogue  Co. 

1876 

2  Weekly  Notes  of  Cases,  601 

3  Cent.  Law  Jour.  460. 

266. 

Chappell  v.  Davidson,  in  eq. 

1866 

2  Kay  &  J.  123 

526,  586,  640. 

1866 

On  Appeal. 
8  De  G.  M.  &  G.  1. 

in  law 

1866 

18C.B.194 

2  Jur.  n.  g.  544. 

26  L.  J.  n.  s.  C.  P.  226. 

536. 

v.  Purday    .    .    . 

1841 

4  Y.  &  C.  Exch.  486    .    .    . 

176,  221,  292,  304, 

10  L.  J.  n.  s.  Exch.  Eq.  50. 

600. 

v.  Purday    .    .    . 

1846 

14  Mees.  &  W.  803     .    .    . 

101,  176,  221,  292, 

9  Jur.  495. 

313. 

14  L.  J.  w.  s.  Exch.  268. 

v.  Sheard    .    .    . 

1866 

2  Kay  4  J.  117 

504,  505,  507,  608, 

1  Jur.  n.  8.  996. 

535. 

8W.R.646. 

Chase  v.  Sanborn  .... 

1874 

6  U.  S.  Pat.  Off.  Gar.  932  . 

159,  160,  162,  264, 

498,  613. 

412,  414,  696,  697, 

Chatterton  v.  Care    .    .    . 

1876 

Law  Rep.  10  C.  P.  572   .    . 

44  L.  J.  n.  b.  C.  P.  886. 

632,  638,  634. 

88  L.  T.  k.  8.  256. 

28  W.  R.  657. 

Court  of  Appeal. 

1876 

2C.  P.  D.  42 

412,  414,  597, 632, 

46  L.  J.  h.  8.  C.  L.  97. 

638,  684. 

35  L.  T.  n.  s.  687. 

26  W.  R.  102. 

House  of  Lords. 

1878 

3  App.  Cas.  488 

412,  414,  415,  622, 

47  L.  J.  x.  s.  C.  L.  645. 

597,  632,  638,  684. 

88  L.  T.  w.  s.  897. 

26  W.  R.  498. 

1804 

10  Mor.  Diet,  of  Dec.  Lit 

1 
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Clark  v.  Bishop     .... 

1872 

25  L.  T.  h.  s.  908  .    .    .    . 

280,  286,  466,  475, 
666,  592,  608,  606, 
629. 
540. 

r.  Freeman  .... 

1848 

11  Bear.  112;  12Jur.  149  . 

17  L.  J.  h.  8.  Ch.  142. 

1819 

2  Wils.  C.  C.  157    .... 

542. 

1856 

1  Hurl.  &  N.  73 

2  Jur.  «r.  b.  908. 

26  L.  J.  v.  b.  Exch.  287. 

878,  879,  882. 

Clayton  r.  Stone   .... 

1828 

142, 143, 169,  210, 
263. 

Clement  v.  Maddick  .    .    . 

1859 

1  Giff.  98;  6  Jar.  h.  b.  692  . 

401,  585. 

Clementi  r.  Golding  .    .    . 

1809 

2  Camp.  25;  11  East,  244  . 

142,  176. 

p.Walker  .    .    . 

1824 

2  Barn.  &  Cr.  861  .    .    .    . 
4  Dow.  &  Ry.  598. 
2  L.  J.  K.  B.  176. 

292,  297,  804. 

Cobbett  v.  Woodward    .    . 

1872 

Law  Rep.  14  Eq.  407  .    .    . 

144, 165, 178,  212, 

41  L.  J.  w.  b.  Ch.  656. 

281,  412,  414,  626, 

27  L.  T.  w.  b.  650. 

626,  627. 

20  W.  R.  968. 

Cocks  p.  Purday   .... 

1848 

5  C.  B.  860 ;  12  Jur.  677     . 

221,  238,  241, 292, 

17  L.  J.  k.  s.  C.  P.  278. 

298,  818,  316,  828, 
886. 

Cofleen  v.  Bronton    .     .    . 

1849 

7  West.  Law  Jour.  69. 

144, 178,  211. 

Colburn  v.  Dnncombe    .    . 

1838 

9  Sim.  151 

289,  804,  822,  828, 
500. 

v.  Simms.    .    .    . 

1848 

2  Hare,  548 ;  7  Jur.  1104     . 

101,  278,  284,  842, 

12  L.  J.  m.  8.  Ch.  888. 

374,  876,  408,  471, 
474,  622,  629,  631, 
582,  541,  547,  550, 
551. 

Coleman  v.  Wathen  .    .    . 

1798 

5T.  R.  246 

119,  286,  476,  656, 

556,667. 

168,178,211. 

Collender  v.  Griffith  .     .     . 

1878 

8  U.  S.  Pat.  Off.  Gaz.  689. 

Collette  v.  Goode       .    .    . 

1878 

7Ch.  D.  842 

47  L.  J.  w.  s.  Ch.  870. 

279. 

Colnaghi  v.  Ward  .... 

1842 

6  Jur.  969 

12  L.  J.  w.  b.  Q.  B.  1. 

281. 

Commonwealth  v.  Desilver 

1858 

8  Phila.  (Pa.)  81    ...    . 
20  Pick.  (87  Mass.)  206  .    . 

255. 

v.  Kneeland 

1888 

194. 

Constable  v.  Brewster    .     . 

1824 

3  Sc.  Sess.  Cas.  214    ..    . 

880,535. 

Cooper  v.  Gunn     .... 

1844 

4B.  Mon.  (Ky.)694  .    .    . 

826. 

Correspondent   Newspaper 

Co.  r.  Saunders  .... 

1865 

12  L.  T.  k.  b.  640   .    .    .    . 

145,  279,  280,  604, 

11  Jur.  v.  s.  540. 

687. 

18  W.  R.  804. 

Cowan  r.  Milbourn    .    .    . 

1867 

Law  Rep.  2  Exch.  280    .    . 
36  L.  J.  n.  8.  Exch.  124. 
16  L.  T.  m.  8.  290. 
16  W.  R.  760. 

192. 

Cowen  v.  Banks    .... 

1862 

24  How.  Pr.  72 

159,  238,  881,  888. 

1858 

11  Hare,  118;  lEq.  Rep.  94 

375,  876,  878. 

v.  Land  &  Water  Jour- 

1  W.  R.  845. 

1869 

Law  Rep.  9  Eq.  324    .    .    . 

158, 169,  172,  205, 

89  L.  J.  v.  b.  Ch.  152. 

280,  404,  417,  419, 

21  L.  T.  h.  b.  548. 

421,  429,  619,  620, 

18  W.  R.  206. 

684. 

Crookes  v.  Petter  .... 

1800 

8L.T.W.  8.225     .    .    .     . 
6  Jur.  n.  s.  1181. 

880,548. 
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Crowe  v.  Aiken     .... 

1870 

2  Bins.  208 

106,121,296,669, 

4  Am,  Law  Rev.  450. 

660,  666,  573,  577. 

Cumberland  v.  Copeland 

1861 

7  Hurl,  &N.  118     .     .    .    . 
7  Jur,  K.  s.  086. 
9  W,  R.  752. 

On  Appeal. 

804,  810, 618. 

1862 

I  Hurl.  &  C.  194     .    ,    .    . 

9  Jur.  st.  g.  268. 

81  L.  J.  M.  a.  Excfa.  858. 
7  L.  T.  s.  a.  834. 

10  W.  B.  681. 

304,  617,  618. 

v.  Planche* .    . 

1834 

1  Ad.  &  El,  680 .     .     .    .    . 
8  L.  J.  n.  b.  K.  B.  194. 
8  Key.  &  M.  537. 

289,  881,  620,  622. 

1848 

12  Ir.  Eq.  382     ....    < 

322,  850,  851,  865. 

1822 

1  Op.  Atty.-Gen.  582 .    .    . 

269. 

D'Almaine  v.  Boosey     .    . 

1885 

1  T.  &  C.  Exeli.  288  .    .    . 

141,  144,  176,  221, 

4  L.  J.  k,  s.  Exeh.  Eq.  21. 

238,  286.  836,  410, 
41  436,  627,  665, 
594,  609, 632. 

1868 

C  Blatchf,  256 

408,41     412,404, 

B  Am  Law  Keg.  n.  a.  286. 

528,  531,  693.  594, 

3  Am.  Law  Uev,  453. 

628,  twi-.  634, 636- 

m  How.  Pr.  ytWl. 

637. 

1874 

6  Jones  &  Sp.  (38  N.  Y.  Su* 

perior  Ct.)  158  ...    , 

874,  642. 

Davidson  v.  Bohn  .... 

1848 

6  C.  H.  466  ;  12  Jur.  922      , 

803,  304,  309,  310, 

18  1 .,  J.  n.  s.  C.  P.  14. 

311,334. 

De  Berenger  v.  Wheble .    . 

1819 

2  Stark.  548 

178,  206, 481. 

Delf  v.  Delamotte .... 

1857 

238,  244,  247,  368, 

3  Kay  &  J.  681. 

471,634,647. 

Delondre  v.  Shaw .... 

1828 

2  Sim.  237     ...... 

221. 

Denis  v.  Leclerc    .... 

1811 

1  Mnrtin  (Orleans  T.),  297  . 

128,  131, 134. 

De  Pinna  v.  Polhill    .    .    . 

1837 

8  Car.  &  P,  78    ,     .     .     .    . 

304. 

1844 

485,  436,  497,  516, 
631. 

1794 

2Ves.  486      ...... 

523. 

Dodsley  v.  Kinnersley    .    . 

1761 

Amb.  408 

486,  438. 

Donaldson  v.  Becket .    .    . 

1774 

4  Burr.  2408 ;  2  Bro.  P.  C.  129 

1,20,22,37-48,67, 

17  Cubb.  Pari.  Hist.  958. 

72,  101,  116,  120, 

8  Pelerni  Abr.  586. 

547, 661. 

1828 

186. 

Drurv  v.  Ewing     .... 

1862 

142,  148,  178,  210, 
106, 408,  409,  410, 
549. 

Du  Bost  v.  Beresford .    .    . 

1810 

2  Camp,  611 

188. 

Duke  of  Queensbury  v.Sheb- 

beare.    See  Queensbury, 

Duke  of,  v.  Shcbbeare. 

Dwigbt  v.  Appleton  .    .    . 

1840 

1N,Y.  Leg.  Obs.  196     .    . 

269,  271,  274,  491. 

Emerson  v.  Davies    .    .    . 

1846 

3  Story,  708  .....     . 

153, 154, 156, 158, 

8  Law  Reporter,  270. 

199,  203,  386,  408, 

4  West.  Law  Jour.  261. 

409,  423,  449,  461, 
530. 

1824 

4  Wash.  C.  C.  487 .    .    .    . 

268. 
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1781 

Bac.  Abr.  Prerog.  F.  6    .    . 
6  Petersd.  Abr.  643. 

65. 

1861 

22  How.  Pr.  (N.  Y.)  198.    . 
36  Barb.  8.  C.  (N.  Y.)  608. 

128, 186. 

v.  Walker     .... 

1786 

Cited  4  Burr.  2826 .    .    .    . 
2  Bro.  P.  C.  188. 

26,  71,  116. 

Farmer  r.  CalTert  Lithogr. 

1872 

6  Am.  L.  T.  R.  168     ..    . 

146,  168,  166,  205, 

Engr.  &  Map  Pub.  Co.     . 

7  Am.  Law  Rev.  366. 

264, 265,  269,  284, 

6  Chic.  Leg.  News,  1. 

410, 416,  417,  422, 
428,  445, 498,  617, 
524,  534. 

Fechter  v.  Montgomery .    . 

1863 

874,  548. 

Ferrett  p.  At  will    .... 

1846 

1  Blatchf.  151 

494. 

1876 

1  Weekly  Notes  of  Cases,  884 

617. 

Folsom  p.  Marsh    .... 

1841 

125,  128, 129,  182, 
133,  87,  138,  168, 
164,210,286,288, 
240,  W7,  888,  391, 
402  404,412,418, 
424, 434,  437,  488, 
513,  625,  627,  628, 
533, 545. 

Fores  r.  .Tohnes     .... 

1802 

4  Esp.  97 

Cited  4  Burr.  2881 .... 

\W, 

Forrester  v.  Waller    .    .    . 

1741 

101,  107. 

1868 

2DeG.  4J.230     .... 

169. 

French  p.  Conolly .... 

1876 

1  N.  Y.  Week.  Dig.  196 .    . 

562,  568,  672,  680, 
681, 697. 

r.  Maguire     .     . 

1878 

65  How.  Pr.  (N.  Y.)  471 .    . 

681,  685,  624. 

Fullarton  r.  M'Phun  .    .    . 

1850 

18  Sc.  Sess.  Cas.  2d  ser.  219  . 

326. 

Gahagan  v.  Cooper    .    .    . 

1811 

179. 

1817 

2  Stark.  107 

188,  378,  879. 

Gambart  v.  Ball     .... 

1863 

14C.B.K.  8.806   .    .    .    . 

9  Jur.  v.  8.  1059. 

32  L.  J.  w.  s.  C.  P.  166. 

8  L.  T.  w.  8  426. 

11  W.  R.  699. 

410,  445,  480. 

v.  Sumner    .    .    . 

1869 

6  Hurl.  &N.  6 

6  Jur.  v.  s.  1109. 

29  L.  J.  n.  8.  Exch.  98. 

1  L.  T.K.s.  12;  8W.  R.27. 

403,  478,  480. 

Gee  v.  Pritchard    .... 

1818 

2  Swans.  402 

128,  129,  131,  188, 
187,  »40. 

Gouhaud  p.  Wallace  .    .    . 

1877 

86L.T.H.  8.704  .     .    .    . 
26  W.  R.  604. 

279. 

Gould  p.  Banks     .... 

1882 

8  Wend.  (N.  Y.)  662  ..    . 

818,  822,  381,  646. 

Grace  v.  Newman  .... 

1876 

Law  Kep.  19  Eq.  623  .    .     . 

168,  167,  178.  202, 

44  L.  J.  n.  s.  Ch.  298. 

248,  249,  417,  425. 

28  W.R.617. 

Granard  p.  Dank  in    .     .    . 

1809 

1  Ball  &  B.  207 

128, 136. 

Grares  v.  Ashford .... 

1867 

Law  Rep.  2  C.  P.  410.    .    . 
86  L,  J.  h.  8.  C.  P.  189. 
16  L  T.  w.  a.  98. 
16W.R.496. 

281,  410,  480,  481. 

v.  Beal.     See  Beal, 

Ex  parte. 
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Graves,  Ex  parte   .... 

1868 

Law  Rep.  8  Ch.  642    .    .    . 
19  L.  T.  h.  6.  241. 
16  W.  R.  998. 

485. 

v.  Logan    .... 

1868 

7  Sc.  Sess.  Cas.  8d  ser.  204  . 

481, 487. 

v.  Mercer  .... 

1868 

16  W.  R.  790 

480. 

1860 

Law  Rep.  4  Q.  B.  715     .    . 

179,  200,  278,  281, 

10  Best  &  S.  680. 

801, 317. 

89  L.  J.  h.  8.  Q.  B.81. 

20  L.  T.  k.  a.  877. 

17  W.  R  1018. 

Gray  v.  Russell     .... 

18S9 

146, 148, 168, 166, 

2  Law  Reporter,  294. 

158,  160,  203,  208, 
405,  412,  415,  418, 
423,  487,  624. 

Greene  v.  Bishop  .... 

1858 

1  Cliff.  186 

168, 156,  408,  412, 
428,  487,  506,  508, 
511,  513,  614,  616, 
623,  524,  528. 

Grierson  v.  Jackson   .    .    . 

1794 

Ridg.  L.  &  S.  804  .... 

66. 

Grigsby  v.  Breckinridge     . 

1867 

2  Bush  (Ky.), 480  .... 

134, 186. 
221,  292. 

Guichard  v.  Mori  .... 

1881 

9  L.  J.  Ch.  227 

Garney  v.  Longman  .    .    . 

1807 

18Ves.  493 

163. 

Gyles  v.  Wilcox    .... 

1740 

2  Atk.  141 

485,  488,  442,  445. 

Harrison  v.  Hogg  .... 

1794 

2Ves.  828 

281. 

Harte  v.  De  Witt  .... 

1874 

1  Cent.  Law  Jour.  860    .    . 

198,  876,  685,  589. 

Hatton  v.  Kean     .... 

1869 

7  C.  B.  n.  b.  268     .    .    .     . 

286,  249,  250,  252, 

6  Jur.  n.  8.  226. 

690,  600,  624. 

29  L.  J.  n.  s.  C.  P.  20. 

1L.  T.  h.  8.  10;  8  W.  R.  7. 

Hazlitt  v.  Templeman     .    . 

1866 

18  L.  T.  m.  8.  598  .     .    .    . 

249,  261,  278,  815, 

888 

146]  147, 168,  202, 

Hedderwick  v.  Griffin    .    . 

1841 

8  Sc.  Sess.  Cas.  2d  ser.  888 

212. 

Heine  v.  Appleton      .    .    . 

1857 

4Blatchf.  125 

265,  291,  501,  502. 

Henderson  v.  Maxwell    .    < 

1876 
1877 

4  Ch.  D.  163 ;  25  W.  R.  66 . 

6  Ch.  D.  892 

46  L.  J.  n.  s.  Ch.  891. 
26  W.  R.  466. 

280. 
280. 

Hereford,  Bishop  of,  v.  Griffin 

1848 

16  Sim.  190;  12  Jur.  255    . 

172,  244,  257,  260, 

17  L.  J.  h.  b.  Ch.  210. 

879. 

1808 

2  Camp.  27,  note  b      .    .    . 
11  East,  244,  note. 
6  Petered,  Abr.  688. 

141,  182,  540. 

Hinton  v.  Donaldson  .    .    . 

1778 

10  Mor.  Diet,  of  Dec.  8807  . 

28, 102. 

Hodges  v.  Welsh   .... 

1840 

2  Ir.  Eq.  266 

169,  804,  500. 

1808 

8  Ves.  215 

171,  201,  880,  496, 
497,  625,  686,  689, 
640. 

v.  Maxwell.   See  Max- 

well v.  Hogg. 

1874 

Law  Rep.  18  Eq.  444 .    .    . 

158,  167,  202,  279, 

48  L.  J.  w.  b.  Ch.  706. 

894,  396,  412,  417, 

81  L.  T.  w.  b.  163. 

419,  421,  476,  477, 

22  W.  R.  640. 

603,  608,  609,  610, 
528,  581. 
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Hotten  v.  Arthur   .... 

1868 

1  Hem.  &  M  608    ...    . 

153.  167,  391,  892, 

81  L.  J.  w.  s.  Ch.  771. 

894,  396,  400,  481, 

9  L.  T.  w.  s.  199. 

615,  581. 

2  New  Rep.  486. 

11  W.  R.  984. 

Howard  r.  Gonn    .... 

1868 

128, 132. 

1862 

6  L.  T  w  b.  848     .... 

828,  827,  889,  368, 

10W  R.881. 

878. 

Hojt  p.  Mackenzie     .    .    . 

1848 

3  Barb.  Ch.  (N.  T.)  820  .     . 
6  N.  Y.  Leg.  Obs.  846. 

128,  183. 

8  West.  Law  Jour.  101. 

1859 

6  Jur.  v.  s.  947 

585. 

1874 

7  Jones  &  Sp.  (89  N.  Y.  Su- 

perior Ct.)  611  ...    . 

146,  686,  645. 

6  Leg.  Gaz.  176. 

1  Cent.  Law  Jour.  141. 

Jarrold  p.  Hejwood   .    .    . 

1870 

18W.R.279 

894,  896,  412,  417, 
477,  628. 

p.  Honlitoo     .    .    . 

1867 

8  Kay  &  J.  708 

158,  166,  201,  202, 

8  Jur.  if.  s.  1061. 

894,  400,  408,  408, 
412,  417,  428,  481, 
497,  618,  516,  617, 
628,  581. 

Jefferjrs  p.  Baldwin  .    .    . 

1768 

249. 

p.  Boosey       (tee 

Boosey  v.  Jet- 

ferys)    .    .    . 

1864 

4H.  L.  C.816 

5,8,85,42,48,49, 

8  Corn.  L.  R.  626. 

68,86,95,101,102, 

1  Jur.  n.  8.  616. 

108,  106,  176,  208, 

24  L.  J.  h.  s.  Exch.  81. 

228,  224,  225,  227, 

229,  280,  288,  239, 
241,  283,  292,  298, 
297,  808,  804,  808, 
807,  309,  810,  818, 
886,  886. 

Jeffreys  p.  Kyle  l*ee  Kyle 
p.  Jeffreys) 

1866 

9  Sc.  Sess.  Cas.  2d  ser.  906 

278,  800,  811,  818, 

814,  816,  816,  828. 

1866 

16  L.  T.  k.  8. 168  .    .    .    . 
15  W.  R.  160. 

485. 

p.  Wyatt.    .    .    . 

1868 

2DeG.  J.  &S.  18      ... 
88  L.  J.  n.  s.  Ch.  894. 

506,  518,  534. 

Jollie  p.  Jaqnes      .... 

1860 

1  Blatclif.  618 

146,  166,  177,  202, 

9  N.  Y.  Leg.  Obs.  11. 

264,  265,  266,  411, 
412,  617,  621,  588, 
585,  645,  546,  594. 

Jones  v.  Thome     .... 

1848 

1  N.  Y.  Leg.  Obs.  408     .    . 

101,  567. 

Keene  p.  Clarke    .... 

1867 

6  Rob.  (N.  Y.)  88  .    .    .    . 

504,  612,  589,  569, 

2  Abb.  Pr.  n.  s.  (N.  Y.)  841. 

560,  564,  566,  566, 
668,  673,  677. 

xliv 


TABLE   OF   CASES. 


Nudh  of  Cm«. 

When 

Wfcsn  Reported. 

Wbvf*  Cltvtl  Id  tita 
Wort. 

Kecne  v.  Kimball  .    .    .     . 

I860 

lflGmy  (82Ma*».>,  545.    , 

108,  119,186,285, 

13  Monthly  Law  Hep.  669. 

589,  654,  560.  561, 
565,  666,  567,  568, 
681,  696. 

v,  Wbeatley    .    .    . 

1860 

9  Am.  Law  Reg.  33    .     .     . 

100,  121,  126,  126, 

5  IV  Law  Jour.  ltep.  601. 

232.  265.  286,  289, 

1  Phila.  i  IV  \  167. 

290,  835,  638,  6^9, 
646,  647,  667-569, 
665,  568,  667.  678. 
612,  618,  628.  626, 

Kelly  ».  Hodge 

1873 

29  L.  T.  w.  s.  887    .     .    .    - 

153,531,538. 

v.  Hooper     .     .     .     . 

1839 

4Jur.  21    ....... 

153,  412,  415,  417, 
423,  622.  624,  625. 

v,  Huttott     .... 

1868 

Law  Rep.  3  Ch.  70S   .     .    . 
87  L.  J.  sr,  a.  Ch.  917. 
19  L.  T.  m.  s.  228, 
16  W.  H.  11*2. 

145,  636. 

I860 

Law  Rt-p,  1  Kq.  697    -     .     . 

163.207.  :-'.M,  ^!h;, 

as  L.  J.  n.  b.  Ch.  423, 

412,  417,  418,  419, 

14  L,  T.  X.  s.  222. 

420,  429,  517,  628, 

14  W.  R.  490. 

530. 

v,  Wyroan    .    .    .    , 

1869 

17  W,  R.  399 

20  L.  T.  s.  a.  300. 

432,  534. 

Kemble  v.  Kean     .... 

1829 

6  Sim. 333      ...... 

542. 

Klernan  v.  Manhattan  Quo- 

tation Telegraph  Co.  ,    . 

1876 

60  How.  Ft.  [N.  T.)  194  -    - 

lOt,  122,  210. 

Kim  her  ley  ft,  Jeoning*   .     . 

1836 

0  Sim.  340 

642. 

King  v.  Force    ..... 

1820 

2  Cranoli,  C.  C.  208  .     ;    . 

263. 

v.  Heed     ..... 

1804 

8  Ve«.  223,  note      .... 

153. 

King,  The,  w.  Clement    ,    , 

1821 

4  Ram.  &  Aid.  218      ... 

16S. 

r.  Waddington  , 

is±i 

1  Burn,  &  Cr.  20     .... 

192, 

Kyle    p.  Jeffrey*  (tee  Jef- 

frey! p.  Kyle)     .... 

< 

1*69 

8  Mitcq.  611 

303,  314,  323. 

Lacy  v.  Rhys    ..... 

1864 

4  Best  &  S.  878 

10  Jur.  »,  b.  612. 
33  L.  J.  n.  b.  Q.  B.  157, 
9  L.  T.  w.  a.  607. 
12  W.  R.  309. 

230,  608,  620. 

v,  Toole 

1867 

16  L.  T.  i.  a.  612   .... 

811,  £24,  fll  8. 

Latour  i'.  Bland     .... 

1818 

304,  322,  823,  601. 

Lawrence  v.  Cupple*      ■    ■ 

1876 

B  U.  S.  Pat.  OK  G**.  254    . 

168, 166,  167,  206, 
208,  210,  425. 

d.  Dana     ■    ,    ■ 

1869 

2  Am.  L.  T.  R.  *.  s.  402     . 

104,  144,  146,  148, 

7  U.  S,  Fat,  Off.  G»t.  81, 

149,  163,  155,  166, 
167,  158,  208,  238, 
239,  240,  241,  256, 
256,  261,  264,  269, 
270,  320,  322,  337, 
338,  300,  361,  863, 
368,  387,  394,  896, 
401,  403,  406,  409, 
412,  423,  426,  429, 
435,  487,  438,  498. 
600,  5)3,  614,  624, 
628,  580. 

».  Smith    . 

rasa 

Jac  471 

8  Petered,  Abr,  669. 

189,  496,  497,  640. 
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Leader  v,  Purday  .... 

1849 

7CB.4;  6  Dow.  &  L.  408 

12  Jur.  1091. 

IS  L,  J.  ir,  s.  C.  P.  97. 

177,  249,  822. 

p.  Strange      .    .    , 

1849 

2  Car.  &  Kir.  1010  .... 

403,  471. 

Lee  r,  Simpson      ,    »    .    , 

1847 

8  C  B.  871 

4  Dow.  &  h.  606. 

11  Jur.  127. 

10  L.  J.  m.  e.  C  P.  105, 

403,  404,  593. 

Lewis  v.  Chapman      .     .     . 

1840 

3  Bear.  133 

403,  607,  608. 

v.  Ful  lar ton      ,     .     . 

1889 

2  Boar.  6  ;  3  Jur.  669      .     . 

163,  205,  891,  408, 

8LJ.N.  s.  Ch.  291. 

412,423,  434,  505, 
613,  617,  523,  524, 
626,  628,  629,  681. 

Ltrj  t.  Ratley 

18T1 

Law  Rep.  6  C.  P.  523      .,   , 

237,  238,  849,  254, 

40  L,  J.  ».  8.  C.  P.  244. 

267,  269,  323,  464, 

24  L.  T.  H.  ».  621. 

697,  624. 

19  W.  R.  976. 

Lejland  e.  Stewart     .     .     . 

1876 

4  Ch.  D.  419 

40  L  J.  h.  s.  Ch.  108, 
25  W.  H.  226. 

242,  812,  316. 

Little  v.  Gould  ..... 

1852 

2  Blatehf .  165 

104,  169,  160.  101, 

On  Appeal. 

162,  238,  240,  241, 

2  Blatehf.  362. 

243,  266,  260,  820, 
322,  498,  6U0,  616, 

v.  Hall     ...     ,    , 

1856 

18  How.  106  .     ....     . 

101.  126,  159,  180, 
318,  319,  362,  645, 
546. 

Longman  ».  Winchester 

1809 

16  Ve«.  260    .....    . 

168,  206, 417,  423, 
429. 

Lower  r.  Davidson      .     .     . 

I860 

1  CB.it.  8.  182     .     .    .     . 

279,  323. 

Low  v.  RoutleJge .     ,     .     , 

1864 

83  L  J.  k.  a  Ch.  717 .    .    , 

10  Jur,  it.  a.  922. 
10  L.  T.  n.  *.  838, 
4  New  Rep.  491. 
12  W.  R.  1069. 

879,  294,  301. 

r,  Rout  ledge  (*«  Rout- 

ledge  v.  Low)     .     . 

1885 

Law  Rep.  1  Ch.  42     .    .    . 

11  Jur,  k.  b.  939. 

35  L.  J.  n.  b.  Ch.  114. 

IS  L.  T.  ».  s.  42L 

14  W.  R.  90. 

279. 

*.  Ward     ..... 

1668 

Law  Rep.  6  Eq.  415    .     .     . 

144,  229,  292,  293. 

37  L.  J.  ?(.  s.  Ch.  841. 

801,  336. 

16  W.  R.  1114. 

Lowndes  t.  Duneombe  .    . 

1822 

2  Coop,  [aemp,   Cottenham} 

216  ;  1  L.  J.  Ch.  51    .     . 

497, 

Lumle j  p.  Wagner     -    .    ■ 

1852 

1  De  G.  ME.  &  G.  604  .     .     . 

10  Jur.  871. 

21  L.  J.  *.  a.  Ch.  898. 

642,  643. 

Lyra  v.  JLoowlet    .... 

1863 

8  Best  &  S,  666 

9  Jur.  it,  s.  774. 

32  L.  J.  m.  s.  Q.  B.  71. 
7  L.  T.  k.  b.  070, 
11  W.  R.  266. 

630,632. 

1864 

On  Appeal. 

G  Best  k  M.  761 

10  L.  T.  n.  8,  876. 
12  W.  R.  1088. 

630, 
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Mack  v.  Petter  .    ,  . 

Macklin  o.  Ricltnrdson 

Maclean  v.  Mi ii ml v 

M'Neill  v,  Williams  . 

Manley  p.  Owen     ,  , 

Man  nor »  v.  Blair   .  , 

Marsh  p,  Conquest  , 


p.  Warren 


Martin  v.  Wright  .     . 
Marlinetti  »■.  Maguira 

Marziali  v.  Gibbons   . 


Mathieson  v.  Harrod 


Matsell  v.  Flanigan    .    . 
Matthew  son  r.  Stockdale 

Maw  man  v.  Tegg  .    .    . 


Maxwell  v,  Hogg  .     . 

i'  Somerton. 
Mayhew  u.  Maxwell  . 

Me u lor  p.  Wood    .    . 
Midwinter  p,  Hamilton 

f.  Kincaid 

Millar  v.  Donaldson   . 
p.  Taylor    .     . 


TTbeti 
Dwdded. 


1872 

1770 

1858 

1847 

1765 
1828 


1877 


1833 
1807 

1874 


1868 


1867 
1806 

1826 


1867 

1674 

1860 

1878 

1748 

1751 
1705 
1769 


Wlur*  fteported. 


Law  Rep.  14  Eq,  431  .    .    , 
41  L.  J.  «.  b.  Ch.  781. 
20  W.  11.  964. 
Ami).  694  .,,,..    . 

20  Sc.  Sess.  Cas.  2d  aer.  1154 

HJur.  844    ...... 

Cited  4  Burr.  2320  .... 

3  Bligh,  w  e.  391  .  .  .  . 
17  O.  B.  s.  s.  418  -  .  -  P 
10  Jur.  k.  b.  989. 

83  L.  J.  m  s.  C.  P.  819. 
10  L.  T.  a.  s.717. 
12  W,  R  1006. 

4  Am.  L.  T.  a.  g.  126  .  ,  . 
9  Chic,  Leg.  News,  895. 

8  Pittsb.  Leg.  Jour.  M.S.  207. 

6  Sim.  297 

1  Deady,  216      ..... 

1  Abb.  U.  S.  356. 

Law  Rep.  9  Ch.  618    .    .     . 
43  L.  J.  k.  *.  Ch.  774. 
30  L.  T.  a.  a.  666, 
22  W.  R.  mi, 

Lnw  Rep.  7  En.  270    ..    . 
38  L.  J.  ir.  fl.  Ch.  139. 
Vj  L.  T.  n.  h.  629. 
17  If.  B.  99. 

2  Abb.  Pr.  a.  a.  (N.  T.I  469 
12  Vea.  270    .....     . 

2  Buss.  385 


Law  Rep.  2Ch.  307     .     . 

30  L.  J.  a.  a.  Ch.  433. 

16  L.  T.  K,  »,  ISO. 

15  W.  B.  467. 

80  L.  T.  *.  a.  11     .     .    . 

22  W.  R.  313. 

1  Johns.  &  H.  812  .    .     . 

3  L.  T.  jr.  a.  406. 

9  W.  R.  118. 

8  Ch.  D.  606 .    .     .     .    . 
47  L.  J.  a.  a.  Ch.  626. 

10  Mor.  Diet,  of  Dee.  8295 
House  of  Lords  Appeal. 

1  Pnt.  Apo.  Ca».  488  .    . 

2  Eden.  828 

4  Burr.  2803 

6  Petersd.  Abr.  528. 


When  Cited  in  thu 
Work. 


163, 156,  206,  425, 
585,540. 

107.  110,  656,  667, 

566, 587. 

153,  204,  209,  287, 

241,249,428. 

153,  207,  417,  480, 

497,  517,  626,  588. 

101. 

64. 

280,  304,  608,  617, 

618,  620,  631. 


178,  266,  499. 


285,  405.  475. 
182,  186.  540,  581, 
595,  596,  624,  684. 
167,  237,  248,  249, 
261, 800,  828. 


163,  279. 


585. 

153,205, 
417, 428 
171,  822 

W'K4V2, 

497,500 

623,  524 
629,530 
633,  585. 
145,  280, 


405,  408, 
,  519. 
,  887,  400, 
:,  420,  487, 
',  505,  616, 
,526,528, 
,  531,  582, 

636. 


404,  503,  506,  508. 

172,  173,  244,  245, 

870. 

535,  540. 

28,  101. 

28,  102. 
27. 

1,7,12,15,20,21, 
22.  28,  24,  26,  27, 
28-37,  41,  59,  60, 
01,  62,  64,  66,  67, 
71,72,99,100,101, 
107,  116,  168,  342, 
435,448,551. 
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Miller  v.  McElroy .    .    .    . 

1839 

1  Am.  Law  Reg.  198  .    .     . 

170,  617. 

Millett  p.  Snowden    .    .    . 

1844 

1  West.  Law  Jour.  240    .    . 

401,  408,  487, 492. 

Monk  p.  Harper     .... 
Montague  p.  Flockton    .    . 

1887 

8  Edw.  Ch.  (N.  Y.)  109  .    . 

632,  660. 

1878 

Law  Rep.  16  Eq.  189  .     .     . 

368,  374,  542,  543. 

42  L.  J.  x.  s.  Ch.  677. 

28  L.  T.  x.  8.  680. 

21  W.  R.  668. 

Moore  p.  Clarke    .... 

1842 

9  Mees.  &  W.  692 ;  6  Jar.  648 

410,478,481,492. 

Morris  v.  Ashbee  .... 

1868 

Law  Rep.  7  Eq.  34     ... 

163,  207,  894,  896, 

19  L.  T.  x.  b.  660. 

417,  419,  420,  608, 
508,  522,  528. 

r.  Colnaan  .... 

1812 

874, 541,  542. 

p.  Kelly 

1820 

1  Jae  &  W.  461     .... 

119,  804,  667,  666, 

567. 

158,  207,  894,  896, 

p.  Wright   .... 

1870 

Law  Rep.  5  Ch.  279    .    .    . 

22  L.  T.  x.  s.  78. 

397,  417,  419,  617. 

18  W.  R.  827. 

Morton  v.  Copeland    .     .    . 

1866 

16  C.  B.  617 ;  1  Jur.  x.  8. 979 
24  L.  J.  x.  s.  C.  P.  169. 

688. 

Motte  v.  Falkner   .... 

1786 

Cited  4  Burr.  2826.     .    .    . 
2  Bro.  P.  C.  188. 
8  Swans.  076. 

26,  71, 116. 

Morraj  p.  Benbow     .    .    . 

1822 

6  Petered.  Abr.  668    ..    . 
Ja<\  474,  note. 

187,  640. 

p.  Bogue   .... 

1862 

1  Drew.  358 ;  17  Jur.  219    . 

148,  153,  156,  206, 

22  L.  J.  k.  s.  Ch.  457. 

208,  278,  279,  894, 

1  W.  R.  109. 

400,  403,  408,  412, 
417,  423,  426, 427, 
429,  447,  448,  466, 
613,  521. 

p.  Elliston.    .    .    . 

1822 

5  Barn.  &  Aid.  667      .    .    . 
1  Dow.  &  Ry.  299. 

286,  475,  566,  591. 

p.  Heath    .... 

1881 

1  Barn.  &  Ad.  804  .    .    .    . 

889,  479,  638. 

p.  Maxwell.      See 

Mayhew  v.  Max- 

weU. 

Newbery't  Case     .... 

1774 

6  Petered.  Abr.  665. 

436,  488,  442. 

Newton  p.  Cowie  .... 

1827 

4  Bing.  284 

6  L.  J.  C.  P.  169. 

281,  638. 

12  Moore,  467. 

Nichols  p.  Loder    .... 

1831 

2  Coop.  (temp.  Cottenham) 

217 

206,  399. 

p.  Rnggles     .    .    . 

1808 

3  Day  (Conn.),  146     ..     . 

268. 

Nicol  p.  Stockdale .... 

1786 

249. 

Novello  p.  James  .... 

1864 

6  De  G.  M.  &  G.  876  .    .    . 
1  Jur.  k.  8.  217. 
24  L.  J.  x.  8.  Ch.  111. 
8  W.  R.  127. 

225. 

p.  Sodlow  .... 

1862 

12  C.  B.  177 ;  10  Jur.  689    . 
21  L.  J.  x.  b.  C.  P.  169. 

291,  403,  470,  474 

Oertel  v.  Jacob/    .... 
p.Wood     .    .    .    . 

1872 

44  How.  Pr.  (N.  Y.)  179.    . 

102,  287. 

1870 

40  How.  Pr.  (N.  Y.)  10   .    . 

102, 287. 

Olirer  p.  Oliver     .... 

1861 

11  C.  B.  x.  8.  189    ...    . 
8  Jur.  x.  s.  612. 

128,  136. 
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Ollendorff  v.  Black    .    .    . 

1860 

4  De  G.  &  Sm.  209 ...    . 

14  Jur.  1080. 

20  L.  J.  *.  a.  Ch.  165. 

221. 

Osborne  v.  Donaldson    .    . 

1765 

2  Eden,  828 

27. 

Osgood  v.  Alien     .... 

1872 

1  Holines,  185         .... 

145,  264,  268,  514, 

7  Am.  Law  Rev.  568. 

635. 

6  Am.  L.  T.  R.  20. 

8  U.  S.  Pat.  Off.  Gaz.  124. 

4  Cent.  Law  Jour.  282. 

Page  v.  Townsend     .    .    . 

1882 

5  Sim.  895 

230,  297. 

v.  Wisden      .... 

1869 

20  L.  T.N.  8.485   .    .    .    . 
17  W.  R.  488. 

144,  212,  279. 

1870 

7  Blatchf.  152 

On  Appeal. 

169,  288,  240,  827, 
328,  829,  330,  382, 
883,  498,  512. 

1871 

18  Wall.  608 

101,159,238,827, 
828,  329,  830,  882, 
883,  498,  512. 

Palin  v.  Gathercole    .    .    . 

1844 

1  Coll.  666 

128,  137. 

Palmer  i>.  De  Witt     .    .    . 

1868 

7  Rob.  (N.  Y.)  680      .    .    . 
6  Abb.  Pr.  tt,  a.  (N.  Y.)  180. 
80  How  Pr.  (N.  Y.)  222, 
General  Term  Appeal. 

563,  565. 

1870 

2  Sweeny  (N.  Y.),  680    .    . 

121,  285,  289,  296, 

8  Alb.  Law  Jour.  34 

660,  663,  665,  672, 

40  How.  l'r    N  Y.)  293. 

573,  677. 

28  L.  T.  m.  8.  823. 

Court  of  Appeals. 

1872 

47  K  Y  532           .... 

104,  106,  107,  121, 

7  Am.  Rep.  480. 

126,  21»6,  668,  564, 
666,  677. 

v.  McDonongh   .    . 

1869 

N.  Y.  Times,  N.  Y.  Tribune, 

Aug.  12,  1809    .... 

679. 

Parkinson  v.  Laselle  .    .    . 

1875 

8  Sawyer,  B80 

2  Am.  L.  T.  n.  3.  279. 
7  Chic.  Leg.  News,  268. 

266,  498. 

Parton  v.  Prang    .... 

1872 

8  Cliff.  637 

101,  102,  108,  104, 

7  Am.  Law  Rev.  857. 

106,  125,  1'26,  240, 

6  Am  L.  T.  R.  106. 

646. 

2  U.  S.  Pat  Off.  Gaz.  619. 

People  v.  Ruggles .... 

1811 

8Johns.Rep.(N.Y.2ded.) 

226 

193,  194. 

v.  Salem    .... 

1870 

20  Mich.  452 

18. 

Perceval  v.  Phipps     .    .    . 

1818 

2  Ves.  &  B.  19 

128, 129,  133,  187. 

Pierpont  v.  Fowle     .    .    . 

1846 

2  Woodb.  &M.  28.    .    .    . 

265,  261,  332,  496, 
498,  531. 

Pike  v.  Nicholas    .... 

1869 

Law  Rep.  5  Ch.  261    ..    . 

163,  166,  205,  208, 

88  L.  J.  n.  s.  Ch.  529. 

894,  896,  897,  400, 

20  L.  T.  ».  8.  006. 

408,  412,  417,  419, 

17  W.  R.  842. 

428,  425,  427,  429, 

On  Appeal. 

430,  431,  432.  518, 

Law  Rep.  5  Ch.  261. 

626,  526,  628,  630, 

89  L.  J.  ».  s.  Ch.  486. 

538,  684,  535. 

18  W.  R.  821. 

Planche*  v.  Braham    .    .    . 

1837 

8  Car.  &  P.  68 

880,  522,  592,  597, 

On  Appeal. 

698,  599,  632,  638, 

4  Bing.  N.  C.  17. 

634,640. 

8  Hodges,  288. 

1  Jur.  828;  6  Scott,  242. 
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PLanche*  p.  Colburn 


Piatt  v.  Button 


p.  Walter .  . 
Pope  v.  Curl  .  . 
Poplett  v.  Stockdale 

Power  p.  Walker  . 


Priestley  V  Case     .... 
Prince  Albert  p.  Strange. 

See    Albert,    Prince,    v. 

Strange. 
Prince,  In  re.    See  Graves, 

Ex  parte. 
Prowett  v.  Mortimer  .    .    . 
Pulte  p.  Derby 


1866 
1852 


Queensbury,  Duke    of,   v. 
Shebbeare 


Beade  p.  BenUey    .     . 
p.  BenUey  .    . 

v.  Conquest 
p.  Conquest 


p.  Lacy 

Reed  p.  Caruat 
Beea  p.  Peltzer . 


1768 


1867 
1868 


1861 


1862 


1861 


1846 


1874 


6  Car.  &P.  68 

On  Appeal. 
8  Bing.  14. 

1  Moore  &  Sc.  51. 
19  Ves.  447 

Coop.  (temp.  Eldon)  308. 
17  L.  T.  k.  s.  167   .    .    .    . 

2Atk.  842 

Ryan  &  M.  837 

2  Car.  &  P.  198. 

3  Maule  &  S.  7 ;  4  Camp.  8, 

Cited  2  MeriT.  487 .    .    . 


2  Jur.  v.  s.  414 
6  McLean,  828 


2  Eden,  829 


3  Kay  &  J.  271 


209. 


168. 


4  Kay  &  J.  666  .    . 

4  Jur.  n.  s.  82. 

27  L.  J.  ».  8.  Ch.  264. 

6  W.  B.  240. 

9  C.  B.  n.  s.  766     . 

7  Jur,  w.  b,  2*16. 

80  L.  J  n.  b.  C.  F 

3  L.  T.  h.  b.  888, 

9  W.  R.  434.  • 
11  C.  B.  n.  b.  479 

8  Jur.  n.  8.  764. 

81  L.  J.  n.  8.  C.  P. 

6  L  T.  w.  8.  677. 

10  W.  R.  271. 

1  Johns.  &  H.  624  . 

7  Jur.  n.  s.  468. 

30  L.  J.  n.  s.  Ch.  655. 

4  L.  T.  y.  s.  854. 

9  W.  R.  681. 

Tan.  Dec.  72      .    . 

8  Law  Reporter,  410. 


75  111.  475 

2  Cent.  Law  Jour.  668. 
7  Chic.  Leg.  News,  346,420. 
1  N.  Y.  Weekly  Dig.  129. 
d 


880. 


176,  608. 

169, 174,  280. 
128,  188,  186, 186. 
186,  378,  379. 

302,  303,  804,  309, 
810,811,818. 
114,  187. 


685. 

102,  288,  289,  260, 

264,  269,  322,  827, 

888,  855-360,  368, 

864,  865,  867,  368, 

600,  601,  548,  546, 

546. 


18.  101,  103,  105, 
107,  127,  842. 


861,  852,  854,  865, 
867,  868,  871,  543. 
846,  861.  853,  364, 
866,  856.  369,  364, 
366,  867,  368,  871, 
643. 

101,  400,  457,  458, 
465,  475. 


400.  408,  457,  468, 
460,  461,  466,  697, 
610,  632,  684,  688. 


401,  408,  448,  466, 
466,460,461,638. 


176,  199,  206,  899, 

411,  492,  493,  496, 

499. 

102, 163,  290. 
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Rennet  n.  Thompson      .    . 

Cited  2  Bro.  C.  C.  81 .     .    . 

827. 

Richardson  v.  Gilbert     .     . 

1851* 

1  Sim.  n.  8.  380      .... 

15  Jur.  880. 

20L.  J.  w.  s.Ch.668. 

171,  246. 

v.  Miller  .    .    . 

1877 

3  L.  &  Eq.  Reporter,  614     . 
12  U.  S.  Pat.  Off.  Gaz.  3. 

178,  187,  210,  410. 

Roberts  v.  Myers  .... 

1800 

13  Monthly  Law  Rep.  396  . 

254,  257.  285,  334, 
554,  682,  012,  613, 
616,  617.  628. 

Rock  r.  Lazarus    .... 

1872 

Law  Rep.  15  Eq.  104  .    .    . 
42  L.  J.  n.  s.  Ch.  105. 
27  L.  T.  n.  8.  744. 
21  W.  R.  216. 

281,  408. 

Rogers  v.  Jewett   .... 

1858 

12  Mont  lily  Law  Rep.  389  . 

488,  492. 

Rooney  v.  Kelly    .... 

1861 

14  Ir.  Law  Rep.  H.  8.  158    . 

101,  158,  342,  875, 
412,  451,  474,  488. 
613. 

Roper  v.  Streater  .... 

1672 

Skin.  284  ;  1  Mod.  267    .    . 
Bae.  Abr.  Prerog.  F.  5. 
4  Burr.  2816. 

68,  168. 

Rosaiter  v.  Ilnll      .... 

1866 

6  Blatchf.  862 

180,  265,  410,  498. 

Routlcdge  v.  Low  (see  Low 

v.  Rout  ledge)  ..... 

1808 

Law  Rep.  8  H.  L.  100     .    . 

86,  227,  228,  229, 

37  L.  J.  n.  s.  Ch.  454. 

292,  294,  298,  886. 

18  L.  T.  n.  s.  874. 

10  W.  R.  1081. 

Rowortli  v.  Wilkes     .    .    . 

1807 

1  Camp.  94 

144,  206.  387,  401, 

6  Petersd.  Abr.  552. 

402,  405.  408,  410, 
412,455,474,481, 
492. 

Rundell  v.  Murray     .    .    . 

1821 

Jac.  811 

158,  166,  168,  278, 
802,  304,  328,  497, 
501,  502,  504,  507, 

508. 

Russell  v.  Bryant  .... 

1819 

8  C.  B.  836 ;  14  Jur.  201      . 
19  L.  J.  n.  8.  C.  P.  38. 

692,  628,  629,  680. 

v.  Smith,  in  equity . 

1846 

16  Sim.  181 

15  L.  J.  n.  8.  Ch.  840. 

600,628. 

in  law .    . 

1848 

12  Q.  B.  217 ;  12  Jur.  723    . 

280,466.591,692, 

17  L.  J.  m.  s.  Q.  B.  225. 

699,  003,  028,  629. 

Saunders  v.  Smith     .    .    . 

1838 

8  Mr.  &Cr.  711      .    .    .    . 

159,  405,  496,  497, 

2  Jur.  491,  686. 

601,  502,  504,  506. 

7  L.  J.  n.  8.  Ch.  227. 

Sayre  r.  Moore 

1785 

1  East,  861.  note    .... 

405,  407. 

Scott  v.  Stanford    .... 

1867 

Law  Rep.  8  Eq.  718    .     .     . 

153,  204,  886,  888, 

86  L.  J.  n.  s  Ch.  729. 

394,  8H8,  401,  406, 

16  L  T.  w.  ».  61. 

408,412,417,419, 

16  W.  R.  757. 

423,  516,  528,  581. 

Scorille  r.  Toland .... 

1818 

6  West.  Law  Jour.  84     .     . 

142,  148,  178,  211. 

Seeley  v.  Fisher     .... 

1841 

11  Sim.  681 

10  L.  J.  m.  8.  Ch.  274. 

198,  877,  539,  540. 

1871 

Law  Rep.  6  C.  P.  631,  note  . 

238,  464. 

Shepherd  r.  Conquest    .     . 

1806 

17  C.  B.  427;  2  Jur.  w.  8.236 

286,  247,  249,  254, 

25  L.  J.  n.  s.  C.  P.  127. 

257,  259,  803,  697, 
617,618,624. 

Sheriff  v.  Cimtes    .... 

1880 

1  Rnss.  &  My.  159  .    .    .    . 

474,  628,  627. 

1875 

49  How.  Pr.  (N.  Y.)  866  .    . 

186,  640,  581,  582, 

1  N.  Y.  Weekly  Dig.  198. 

696. 
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Name*  of  Ctw. 


When 
Decided 


Shook  r.  Neuendorf! , 
p.  Rankin    . 

p.  Rankin  . 


Siebert's  Case    . 
Sims  r.  Marry  at 

Smith  r.  Cliatto 


p.  Johnson 
r.  Johnson 


v.  London  &  South- 
western Railway 
Co 

Snowden  p.  Noah  .... 

Southey  r.  Sherwood      .    . 

Spiers  p.  Brown     .... 


Spottiswoode  v.  Clarke 

Stannard  p.  Harrison 
p.  Lee    .    . 


State  p.  Chandler  .    .    . 
Stationers'  Co.  r.  Carnan 
p.  Lee 


v.  Parker    . 
p.  Partridge 

p.  Seymour 

p.  Wright   . 

Stereos  v.  Benning    .    .    . 


1877 
1876 

1876 


1866 
1861 

1874 


1869 
1868 


1864 
1826 
1817 

1868 


1846 

1871 
1870 
1871 


1887 
1776 
1681 


1718 

1677 
1681 
1864 


Where  Reported. 


11  Daily  Reg.  (N.  Y.)  986 

6  Bins.  477 

8  Chic.  Leg.  News,  846. 


8  Cent.  Law  Jour.  210 


7  Op.  Atty.-Gen.  666  . 
17  Q  11.  281  .     .    .    . 
20  L.  J.  n.  s.  Q.  B.  464. 
81  L.  T.  i*.  ■•  776    .    . 
28  W.  R.  290. 


4Blatchf.  262 

4G  iff.  682;  9  Jur.  k.  a.  1228 
88  L.  J.  h.  s.  Ch.  187. 
9  I,.  T  w.  s.  487. 
8  New  Rep.  108. 
12  W.  R.  122. 


1  Kny,  408     ...    . 
llotik.  Ch.  (N.  Y.)  896 

2  Meriv.  436  ...    . 


6W.  R.  852;  81  L.  T.  R.  16 


2  Phillips,  154;  10  Jur.  1048 


24  L.  T.  w.  s.  570   .     .    .     . 
19  W.  R.  811. 

23  L.  T.  n.  s.  306   .     .    .     . 

On  Appeal. 
Law  Rep.  6  Ch.  346   ..     . 
40  L.  J.  n.  s.  Ch.  489. 

24  L.  T.  n.  s.  459. 
19  W  K.  616. 

2  Hairing.  (Del.)  563.     .    . 

2  W.  Bl.  1004 

2  Show.  258 

2  Bro.  P.  C.  187. 

Bnc.  Abr.  Prerog.  F.  6. 

Skin  233 

10  Mod.  105 ;  4  Burr.  2402  . 
Bnc.  Abr.  Prerog.  F.  6. 
2  Bro.  P  C  187. 

1  Mod.  266 ;  4  Burr.  2816    . 
Bnc.  Abr.  Prerog  F.  6. 
Skin.  234 ;  4  Burr.  2328  .     . 

2  Bro.  P.  C.  187. 
lKay&J.  168;  8  W.  R.  131 


When  Cited  in  thU 
Work. 


121,  296,  677,  678, 

679. 

168,  282. 

583,684, 

613,  614, 

634. 

16«.  232, 

517,  561, 

698,  618, 

255. 

322,  323,  842,  600. 


451,  681, 
697,  698, 
616,  682, 

451,  516, 
585,  597, 
614,  615. 


891,  401, 
616,  628, 


887,  888, 

406,  412, 

534. 

614,  617. 

172,  244,  246,  879, 


532. 

636. 

105,  118,  115,  540, 

641. 

153,  166, 

894,  8»7, 

408,  408, 

427,  429, 

521. 

496,  497, 

519,  526, 

640. 

174,  182, : 

174,  264. 


205,  208, 
8»8,  400, 
421,  425, 
481,  518, 

498,  518, 
533,586, 

,254. 


153,  174,  254,  279. 
281,  482. 


194. 

63. 

68. 


68. 
63,64. 


63. 
63. 


822,  345,  346,  347, 
348.  849,  361,  .'164, 
365,  866,  867,  548. 


Hi 
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Sterens  v.  Benning 

v.  Cady    . 
v.  Gladding 


v.  Gladding 
v.  Wildy  . 

Stewart  w.  Black    . 
Stiff  v.  Cassell  .    . 


When 
Decided 


Stockdale  v.  Onwhyn     .     . 
Storace  v.  Longman  .    .    . 

Story  v.  Derby 

Story's    Executors   r.  Hol- 
combe 


Stowe  v.  Thomas  . 
St rali an  v.  Graham 


Struve  v.  Scliwedler 
Sweet  v.  Benning  . 


v.  Cater 


v.  Lee 


v.  Maugham 
v.  Shaw  .    . 


Talcott  v.  Moore  .  . 

Taylor  v.  Pillow  .  . 
Thompson  v.  Stanhope 


1855 

1852 
1854 


1856 
1850 

1846 
1856 


1826 
1788 

1846 

1847 


1858 
1867 


1868 
1857 
1855 


1841 

1841 

1840 
1839 


1875 

1869 
1774 


Where  Reported. 


On  Appeal. 

6  De  G.  M.  &  G.  228  .  .  . 
8  Eq.  Rep.  475. 

1  Jur.  n.  s.  74. 

24  L.  J.  n.  s.  Ch.  168. 

8  W.  It.  149. 

14  How.  528 

i7  How.  447 

2  Curtis,  608 

19  L.  J.  n.  s.  Ch.  190      .     . 

9  Sc.  Sess.  Cas.  2d  ser.  1026 

2  Jur.  n.  8.  848 

2  Car.  &  P.  168. 

7  Dow.  &Ry.625. 

4  L.  J.  K.  B.  122. 

5  Barn.  &  Cr.  173  ...  . 
2  Camp.  27,  note  a  .  .  . 
11  East,  244,  note. 

4  McLean,  160 


4  McLean,  806  .     .     . 
6  West.  Law  Jour.  145. 


2  Wall.  Jr.  647  .     .     . 

2  Am.  Law  Keg.  210. 
16  L.  T.  w.  s.  87     .     . 

16  W.  R.  487. 

On  Appeal. 

17  L.  T.  n.  s.  467. 

4  Blatchf.  23      .     .     . 
16  C.  B.  459  .     .     .     . 

3  Am.  Law  Reg.  684. 

I  Jur.  M.  8.  543. 

24  L.  J.  H.  b.  C.  P.  175. 
3  W.  R.  619. 

II  Sim.  672;  5  Jur.  68 


8  Man.  &  Gr.  452   .     . 

6  Jur.  1184. 

4  Scott,  N.  R.  77. 

11  Sim.  61;  4  Jur.  479 


8  Jur.  217.     .     .     . 
8  L.  J.  n.  b.  Ch.  216. 


13  N.  Y.  Supreme  Ct.  106 
1  N.  Y.  Weekly  Dig.  486. 
Law  Rep.  7  Eq.  418  .  . 
Amb.  737 


Where  Cited  in  this 
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THE    ORIGIN    AND    NATURE    OP    LITERARY 
PROPERTY. 

When  Anne  was  Queen  of  England,  Parliament  passed 
An  Act  for  the  Encouragement  of  Learning,  which  declared 
that  an  author  should  have  the  sole  right  of  publishing  his  book 
for  a  named  term  of  years,  and  prescribed  penalties  against 
piracy.  Whether  the  origin  of  copyright  is  to  be  found  in  this 
legislation  or  in  the  common  law ;  whether  the  common-law 
right,  if  it  existed,  was  taken  away  or  abridged  by  the  statute ; 
whether  since  1710,  when  the  8  Anne,  c.  19,  became  a  law,  copy- 
right in  a  published  work  has  existed  only  by  statute,  —  are 
questions  which  have  divided  the  opinions  of  jurists  and  states- 
men for  more  than  a  century.  For  half  a  century  after  the 
act  of  Anne  was  passed,  the  chancery  courts,  in  administering 
the  law,  did  not  doubt  that,  by  the  common  law  and  indepen- 
dently of  legislation,  there  was  property  of  unlimited  duration 
in  printed  books.  In  1769,  this  principle  was  affirmed  by  the 
Court  of  King's  Bench.1  Five  years  later,  the  House  of  Lords, 
on  an  equal  division  of  the  judges,  declared  that  the  common-law 
right,  after  publication,  had  been  taken  away  by  the  statute  of 
Anne,  and  that  authors  had  no  rights  in  their  published  works 
except  under  that  act.2  This  has  since  been  the  law  of  Eng- 
land. The  English  statute  was  copied  by  Congress  in  1790, 
and  the  construction  put  upon  it  by  the  House  of  Lords  was 
followed  by  the  Supreme  Court  of  the  United  States  in  1834.8 
Some  of  the  ablest  jurists  of  England  and  America  have  con- 

*  Millar  r.  Taylor,  4  Burr.  2803.  »  Wheaton  v.  Peters,  8  Pet.  691. 

«  Donaldson  v.  Becket,  4  Burr.  2408. 
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tended  that  this  exposition  of  the  law  is  wrong ;  others  have 
maintained  that  it  is  right. 

The  discussion  of  the  subject  has  given  rise  to  four  theories 
concerning  the  nature  of  copyright :  — 

First.  That  intellectual  productions  constitute  a  species  of 
property  founded  in  natural  law,  recognized  by  the  common 
law,  and  neither  lost  by  publication  nor  taken  away  by  legisla- 
tion. 

Second.  That  qn  author  has,  by  common  law,  the  exclusive 
right  to  control  his  works  before,  but  not  after,  publication. 

Third.  That  this  right  is  not  lost  by  publication,  but  is 
destroyed  by  statute. 

Fourth.  That  copyright  is  a  monopoly  of  limited  duration, 
created  and  wholly  regulated  by  the  legislature ;  and  that  an 
author  has,  therefore,  no  other  title  to  his  published  works  than 
that  given  by  statute.       .  • 

The  chief  question  to  be  determined  is,  whether  copyright  is 
a  natural  right  of  property,  based  on  and  governed  by  the  same 
general  principles  which  underlie  all  property ;  or  whether  it  is 
an  artificial  right,  —  a  monopoly  which  has  been  created  by  the 
legislature,  and  may  at  any  time  be  swept  away  by  the  same 
power.  The  true  solution  of  this  problem  can  be  reached  only 
by  an  examination  of  the  fundamental  principles  on  which  the 
right  of  property  rests.  The  questions  to  be  considered  are 
these :  — 

I.  Has  an  author,  by  the  common  law,  a  property  in  his 
intellectual  productions  ? 

II.  Is  such  property  lost  by  publication  ? 

III.  May  it  rightfully  be  taken  from  the  owner  by  the  legis- 
lature ? 

IV.  Has  it  been  taken  away  or  abridged  by  statute  ? 

All  the  great  writers  on  natural  law  agree  in  placing  the  ori- 
gin of  property  in  preoccupancy.  They  differ  in  the  grounds 
and  reasons  advanced  in  support  of  this  theory.  Grotius  and 
Pufendorf  hold  that  this  right  is  based  on  social  compact ; 
that  there  must  have  been  a  previous  implied  assent,  or  tacit 
agreement,  that  the  first  occupant  should  become  the  owner. 
Barbeyrac,  Titius,  Locke,  Blackstone,  and  others  maintain  that 
such  tacit  agreement  is  not  necessary,  and  that  the  right  was 
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created  by  the  act  of  occupancy  alone.  All,  however,  reach  the 
same  conclusion,  that,  in  that  early  age,  when  all  land  was 
common,  each  person  became  entitled  to  hold  to  his  own  exclu- 
sive use  that  which  he  first  occupied.1  This  act  vested  in  one 
man  a  right  which  was  respected  by  his  fellows,  and  gave  birth 
to  ownership.  And  this  was  the  theory  of  the  Roman  jurist 
consults.2 

Preoccupancy  is  first  possession ;  and  this  is  given  by  crea- 
tion, by  production.  The  creator  is  the  first,  possessor  of  that 
which  he  creates.  In  labor,  then,  is  found  the  origin  of  the 
right  to  property.  Occupancy  implies  labor.  It  implied  labor 
in  the  beginning ;  for  to  take  and  hold  possession  of  a  part  of 
the  unoccupied  land  were  impossible  without  bodily  exertion. 
Still  more  was  physical  effort  required  in  later  times,  when  oc- 
cupancy represented  distance  overcome,  toils  endured,  and  dan- 
gers passed.  Indeed,  Locke,  Barbeyrac,  Titius,  and  others 
expressly  hold  that  the  principle  of  occupancy  is  based  on 
labor.8    In  commenting  on  the  statement  of  Paulus,  the  Ro- 


1  Grotius  de  Jnre  B.  ac  P.  lib.  ii.  c. 
2,  8 ;  Pufendorf  de  Jure  Nat.  et  Gent, 
lib.  it.  c.  4,  6 ;  Locke,  Civil  Got.  c.  6 ; 
2  Bl.  Com.  c.  1. 

*  Maine  Ancient  Law,  c.  8. 

*  Barbeyr.  Puf.  lib.  iv.  c.  4,  §  4,  n. 
4;  2B1.  Com.  c.  1. 

Locke's  theory,  that  labor  is  the 
origin  of  the  right  of  property,  is  thus 
explained  in  his  own  language :  — 

"  Though  the  earth  and  all  inferior 
creatures  be  common  to  all  men,  every 
man  has  a  property  in  his  own  person ; 
this  nobody  has  any  right  to  but  him- 
self. The  labor  of  his  body  and  the 
work  of  his  hands,  we  may  say,  are 
properly  his.  Whatsoever,  then,  he 
removes  oat  of  the  state  that  nature 
hath  provided  and  left  it  in,  he  hath 
mixed  his  labor  with  and  joined  to  it 
something  that  is  his  own,  and  thereby 
makes  it  his  property.  It  being  by 
him  removed  from  the  common  state 
nature  hath  placed  it  in,  it  hath  by 
this  labor  something  annexed  to  it 
that  excludes  the  common  right  of 
other  men.  For,  this  labor  being  the 
unquestionable  property  of  the  laborer, 
no  man  bat  he  can  have  a  right  to 


what  that  is  once  joined  to ;  at  least 
where  there  is  enough,  and  as  good, 
left  in  common  for  others. 

"  Thus  this  law  of  reason  makes  the 
deer  that  Indian's  who  hath  killed  it; 
it  is  allowed  to  be  his  goods  who  hath 
bestowed  his  labor  upon  it ;  though, 
before,  it  was  the  common  right  of 
every  one.  And  amongst  those  who 
are  counted  the  civilized  part  of  man- 
kind,  who  have  made  and  multiplied 
positive  laws  to  determine  property, 
this  original  law  of  nature,  for  the 
beginning  of  property,  in  what  was 
before  common,  still  takes  place  ;  and, 
by  virtue  thereof,  what  fish  any  one 
catches  in  the  ocean,  —  that  great  and 
still  remaining  common  of  mankind,  — 
or  what  ambergris  any  one  takes  up 
here,  is,  by  the  labor  that  removes  it 
out  of  that  common  state  nature  left  it 
in,  made  his  property  who  takes  that 
pains  about  it  And,  even  amongst  us, 
the  hare  that  any  one  is  hunting  is 
thought  his  who  pursues  her  during 
the  chase ;  for,  being  a  beast  that  is 
still  looked  upon  as  common  and  no 
man's  private  possession,  whoever  has 
employed  so  much  labor  about  any  of 
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man  lawyer,  tliat  creation  —  which  implies  labor  —  is  an  original 
mode  of  acquiring  property,  Grotius  thought  that  this,  instead 
of  being  classed  as  a  distinct  and  peculiar  mode  of  acquisition, 
should  he  referred  to  that  of  occupancy.1 

We  find,  then,  the  principle  of  labor  expressly  advanced  by 
some  of  the  public  jurists  to  explain  the  origin  of  property, 
not  denied  by  others,  and  in  harmony  with  the  theories  of  all. 
And  this  has  continued  a  fundamental  principle,  both  in  theory 
and  practice,  throughout  the  entire  history  of  property.  The 
principle  is  as  old  as  property  itself,  that  what  a  man  creates 
by  his  own  labor,  out  of  his  own  materials,  is  his  to  enjoy  to 
the  exclusion  of  all  others.  It  is  based  not  only  on  natural 
right,  but  also  on  the  necessities  of  society,  being  essential  to 
the  promotion  of  industry.  Before  the  time  of  written  law, 
Abraham  maintained  his  right  to  a  well  because  he  had 
u  digged  Ibis  well  ;"2  and,  more  than  a  century  later,  his  son 
Isaac  successfully  claimed  it  as  his  father's  property.3  Even 
the  savage  claims  for  himself  the  game  which  he  has  secured  by 
his  own  toil, —  the  fishes  which  he  has  caught,  the  trees  which 
he  has  felled,  and  the  acorns  which  he  has  picked  up  under  the 
oak.  As  Locke  says,  "  The  grass  my  horse  has  bit,  the  turfs 
my  servant,  has  cut,  and  the  ore  I  have  digged,  in  any  place 
where  1  have  a  right  to  them  in  common  with  others,  become 
my  property,  without  the  assignation  or  consent  of  anybody. 
The  labor  that  was  mine  removing  them  out  of  that  common 
state  they  were  in  hath  fixed  my  property  in  them."*  And, 
where  the  science  of  law  has  attained  its  highest  state,  there  is 
no  purer,  stronger,  better  title  to  property  than  that  acquired 
by  production.  To  him  belongs  the  harvest  whoso  toil  has 
produced  it ;  to  him,  the  fruit  who  has  planted  the  tree.  This 
is  the  natural  mode  of  acquiring  property  ;  while  succession, 
purchase,  gift,  are  derivative.  It  is  not  only  the  oldest,  but 
the  most  meritorious  ;  because  what  is  held  by  this  title 
must  have  been  earned  by  the  sweat  of  the  brow,  while  acqui- 
sition by  purchase,  gift,  or  inheritance,  is  not  inconsistent  with 


that  kind  as  to  And  and  pursue  her, 
has  thereby  removed  her  from  the 
state  of  miimc  wlu-n-in  »he  was  com- 
mon, and  hath  begun  a  property." 
Civil  <Jov.  c.  5. 


•  He  Jure  B.  .ic  P.  lib.  ii.  c.  3. 
2  (Ion,  xxi.  BO. 

s  8e*.  x.vvi.  1ft,  18. 

*  Civil  Gov.  c.  5,  §  28. 
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idleness.  "The  most  natural  claim  to  a  thing/'  says  Ruther- 
forth, "  seems  to  arise  from  our  having  made  it ;  for  no  one 
appears  to  have  so  peculiar  a  right  in  it  as  he  who  has  been 
the  immediate  cause  of  its  existence." 1 

Ownership,  then,  is  created  by  production,  and  the  producer 
becomes  the  owner.  This  principle  is  general,  and  covers  all 
productions,  —  the  whole  field  of  labor.  It  cannot  be  applied 
to  the  produce  of  one  kind  of  labor,  and  withheld  from  that  of 
another.  It  matters  not  whether  the  labor  be  of  the  body  or  of 
the  mind.  The  yield  of  both  comes  under  the  same  fundamental 
principle  of  property,  which  recognizes  no  distinction  between 
the  poet  and  the  peasant  in  the  ownership  of  their  productions. 
No  theory,  no  explanation,  no  consideration,  has  been  advanced 
by  the  great  writers  to  account  for  the  inviolability  of  property 
in  the  produce  of  bodily  labor,  which  does  not  apply  with  equal 
force  and  directness  to  property  in  the  fruits  of  intellectual  in- 
dustry. No  vital  qualities  have  been  assigned  to  one  which 
are  not  equally  inherent  in  the  other.  All  the  attributes  and 
conditions  marked  out  by  Pufendorf  as  essential  to  the  consti- 
tution of  property  are  found  in  intellectual  productions.2  In 
other  words,  neither  in  its  origin  nor  in  its  essential  qualities 
is  literary  property  sui  generis;  but  it  is  simply  a  division,  a 
species,  of  general  property.  It*  is  subject  to  all  the  funda- 
mental rules  governing  the  acquisition,  possession,  and  trans- 
mission of  property.  It  is  acquired  by  labor,  succession,  gift, 
purchase ;  transmitted  by  sale,  donation,  bequest ;  lost  by 
abandonment.  It  may  be  injured,  stolen,  borrowed  and  lent, 
mortgaged  and  pawned.  It  may  be  the  subject  of  contract, 
bargain,  trade,  fraud.  Published,  it  may  be  seized  by  cred- 
itors. Disraeli  says  you  may  fill  warehouses  and  freight  ships 
with  it8 

1  Inst,  of  Nat  Law,  b.  i.  c.  8,  §  11.  themselves,  they  being  analogous  to 

l  De  Jure  Nat.  et  Gent.  lib.  iv.  the  elements  of  matter,  which  are  not 

*  "  The  origin  of  the  property  is  in  appropriated  unless  combined ;  nor  the 

production.     As  to  works  of  imagina-  ideas  expressed  by  those  words,  they 

tion  and  reasoning,  if  not  of  memory,  existing  in  the  mind  alone,  which  is 

the  author  may  be  said  to  create  ;  and,  not    capable   of   appropriation.      The 

in  all  departments  of  mind,  new  books  nature  of  the  right  of  an  author  in  his 

are  the  product  of  the  labor,  skill,  and  works  is  analogous  to  the  rights  of 

capital  of  the  author.    The  subject  of  ownership  in  other  personal  property." 

property  is  the  order  of  words  in  the  Erie,  J.,  Jeflerys  v.  Boosey,  4  II.  L. 

author's  composition :   not  the  words  C.  867.     "  A  production  of  the  mind 
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That  there  is  an  important  dividing-line  between  property  in 
the  results  of  imuiual  and  in  those  of  intellectual  labor  is  clear. 
The  former  is  corporeal  ;  the  latter,  without  material  substance. 
Literary  property  is  not  in  the  material  which  preserves  the 
author's  production,  and  is  the  means  of  its  communication  to 
others,  but  in  the  intellectual  creation,  which  is  composed  of 
ideas,  conceptions,  sentiments,  thoughts.  It  is  in  what  is  con- 
veyed by  the  words  of  the  manuscript  or  the  printed  page, 
and  not  in  the  paper  or  parchment.  It  is  in  an  invisible,  in- 
tangible creation  of  the  mind,  fixed  in  form  and  communicated 
to  others  by  language.  Incorporeal  itself,  it  is  generally 
attached  to  the  corporeal. 

It  has  licen  maintained  that  materia!  substance  is  an  essen- 
tial attribute  of  property, —  that  nothing  can  be  the  subject  of 
ownership  which  is  not  corporeal.  This  is  an  error  which  has 
arisen  from  the  assumption  that  materiality  is  essential  to  the 
determination  of  the  identity  of  a  thing.  It  is  clear  that  a 
thing  must  be  capable  of  identification,  in  order  to  be  the  sub- 
ject of  exclusive  ownership.  Hut  when  its  identity  can  he 
determined  so  that  individual  ownership  may  bo  asserted,  it 
matters  not  whether  it  be  corporeal  or  incorporeal.  The  spirit 
both  of  natural  and  of  artificial  law  is  to  assign  an  owner  to 
every  thing  capable  of  ownership.  The  very  meaning  of  the 
word  "  property  M  in  its  legal  sense  is  "  that  which  is  peculiar  or 
proper  to  any  person  ;  that  which  belongs  exclusively  to  one." 
The  first  meaning  of  the  word  from  which  it  is  derived  — pro- 
prfai —  is  "  one's  own."  Property  in  what  is  written  on  paper, 
as  wholly  distinct  from  that  in  the  paper  itself,  is  expressly 
conceded  by  Pofendorf;  who  denounces  the  doctrine  of  ihc 
Roman  lawyers,  that,  when  one  man  wrote  any  thing  on  the 
parchment  of  another,  the  writing  belonged  to  the  owner  of 
the  blank  material,  on  the  ground  that ik  the  writing  is  of  more 
worth  than  the  paper."  ' 

"Whatever,  then,  having  the  oilier  requisites  of  property,  can 
be   identified,  becomes  a  proper  subject  of  ownership.     This 


is  property  in  every  essential  sense  in     Grigsby  f.  nrei-kiiiridge,  2  Rush  (Kv). 

action  of  the  hmuts  is  the     4Sf>. 
producer's  properly."      Robertson,  J.,         *  De  Jure  Nat.  et  Gent.  lib.  ir.  c.  7, 

$7. 
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attribute  is  found  no  less  marked  in  intellectual  than  in  manual 
productions.  The  identity  and  ownership  of  the  former  can 
be  determined  as  easily  and  precisely  as  those  of  the  latter. 
"  I  confess  I  do  not  know,"  said  Mr.  Justice  Aston,  "  nor  can  I 
comprehend,  any  property  more  emphatically  a  man's  own,  nay, 
more  incapable  of  being  mistaken,  than  his  literary  works." 1 
The  absurdity  of  arguing  that  the  poetry  of  Tennyson  cannot  be 
distinguished  from  that  of  Longfellow,  or  the  prose  of  Carlyle 
from  that  of  Emerson,  would  seem  to  be  sufficiently  apparent. 
And  yet  the  corner-stone  of  the  theory  that  there  can  be  no 
property  in  intellectual  productions  was  laid  a  century  ago,  by 
an  English  judge,  on  the  error  that  such  productions,  being 
incorporeal,  are  "  not  capable  of  distinguishable  proprietary 
marks ; "  and  therefore  cannot  be  the  subject  of  property,  since 
ownership  cannot  be  determined.2  Indeed,  so  complete  may 
be  the  identity  of  an  incorporeal  literary  composition,  that,  even 
when  it  has  no  existence  in  writing  or  print,  it  may  be  pre- 
served in  its  entirety  for  ages  in  the  memory ;  passing  from 
generation  to  generation,  from  country  to  country.  The  com- 
poser will  conceive  and  give  expression  to  a  musical  composi- 
tion without  putting  a  note  on  paper.  It  is  a  creation,  without 
material  form,  in  the  realm  of  the  imagination ;  but  so  com- 
plete is  its  incorporeal,  invisible  form,  so  marked  its  individu- 
ality, so  distinctly  perceptible  to  the  musical  mind,  that  another 
will  reproduce  it  "  by  ear,"  without  the  aid  of  written  or  printed 
notes. 

Corporeal  possessions  perish ;  but  time  does  not  destroy  or 
efface  what  is  best  in  literature.  The  intellectual  creations  of 
the  Romans  have  come  to  us,  through  twenty  centuries,  more 
completely  preserved  than  their  temples ;  and,  while  many  of 
their  monuments  of  stone  and  brass  can  no  longer  be  distin- 

1  Millar  ».  Taylor,  4  Burr.  2345.  or    by  printing,  in    any  number    of 

"  The  identity  of  a  literary  cotnpoai-  copies,  or  at  any  period  of  time,  it  is 

tion,"  says   Sir  William    Blackstone,  always  the  identical  work  of  the  author 

"consists  entirely  in  the  sentiment  and  which  is  so  exhibited  ;  and  no  man  (it 

the  language:  the  same  conceptions,  hath  been  thought)  can  have  a  right 

clothed  in  the  same  words,  must  neces-  to  exhibit  it,  especially  for  profit,  with- 

sarily  be  the  same  composition ;  and  out  the  author's  consent."     2  Com. 

whatever  method  be  taken  of  exhibit-  406. 

ing  that  composition  to  the  ear  or  the         *  Tates,  J.,  Millar  v.  Taylor,  4  Burr. 

eye  of  another,  by  recital,  by  writing,  2866-2366. 
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guished,  the  identity  of  (heir  intellectual  monuments,  small 
even  as  the  gems  of  Horace,  remains  whole.  That  greatest 
creation  of  ancient  genius,  the  Iliad,  has  not  only  preserved  its 
identity  through  nearly  thirty  centuries,  but,  accordiug  to 
Jacobs  and  other  Greek  scholars,  it  was  recited  from  memory 
at  the  Greek  festivals  for  ages  before  it  was  M  imprisoned  in 
written  characters."  i 

What  Effect  has  Publication  on  the  Author's  Rights? 

It  may,  then,  be  assumed  that  before  publication  an  author 
has,  in  the  fruits  of  his  intellectual  labor,  a  property  as  whole 
and  as  inviolable  as  that  which  exists  in  material  possessions ; 
that  he  has  supreme  control  over  such  productions,  may  ex- 
clude others  from  their  enjoyment,  may  dispose  of  them  as  he 
pleases.  It  is  generally  conceded  that  the  author  has  this  right 
while  the  work  is  in  manuscript  But  it  has  been  argued  that 
publication  is  an  abandonment  of  the  work  to  the  public ;  that 
as  soon  as  published  it  becomes  publici  juris,  and  the  author's 


1  "  With    respect    to  the    first    of 

grounds,  that  copyright  cannot  bo 

the  subject  of  property,  inasmuch  ns  it 

ia  a  mental  abstraction  too  evanescent 

ud  flatting  to  ba  property,  and  as  it  is 

A  claim  to  ideas  that  cannot  he  identi- 
fied, tmr  be  sued  fur  in  trover  or  tres- 
pass, the  answer  is,  that  the  claim  is 
■  nit  iii  ideas,  but  to  the  order  nf  words  ; 
and  that  this  order  has  a  marked  iden- 
tity and  a  permanent  endurance.  Rot 
only  nre  the  words  chosen  by  a  supe- 
rior mind  peculiar  to  itself,  but  in  ordi- 
nary life  nn  two  description*  of  the 
same  fact  will  be  in  the  siinie  words, 
and  no  two  answers  to  your  Lordships' 
questions  will  be  the  snine.  The  order 
of  each  man's  words  is  as  singular  as 
his  countenance;  and  although,  if  two 
authors  composed  originally  with  the 
same  order  of  words,  each  would  have 
•  property  therein,  still  the  probability 
of  such  an  occurrence  is  [an  than  that 
there  should  1h?  two  countenances  that 
could  not  be  discriminated.  The  per- 
inanent  endurance  of  words  is  obvious, 
by  comparing  the  words  of  ancient  au- 


thors with  other  works  of  their  day : 
the  vigor  of  the  words  is  unabated; 
the  other  works  have  mostly  perished. 
It  ia  true  that  property  in  the  order  of 
words  is  a  mental  abstraction :  but  so 
also  are  many  other  kinds  of  property  | 
for  instance,  the  property  in  a  stream 
of  water,  which  is  not  in  any  of  the 
atoms  of  the  water,  but  only  in  the 
How  of  the  stream.  The  right  to  the 
stream  is  not  the  less  a  right  of  prop- 
erly, either  because  it  generally  be- 
longs to  the  riparian  proprietor,  or 
because  the  remedy  for  a  violation  of 
the  right  is  by  action  on  the  case,  in- 
stead of  detinue  or  trover.  The  notion 
of  Mr  Justice  Yates,  thnt  nothing  is 
property  which  cannot  be  ear-marked, 
ami  recovered  in  detinue  or  trover, 
may  lie  true  in  an  early  stage  of  so- 
ciety, when  pro]x?rty  is  hi  its  simple 
form,  and  the  remedies  fur  violation 
of  it  also  simple;  but  is  not  true  in  a 
more  civilized  state,  when  the  relations 
of  life  and  the  interests  arising  there- 
from are  complicated."     Eric,  J.,  Jet" 

Caryl  w.  Boosey,  4  II.  L.  C  E 
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property  lost,  except  as  far  as  it  may  be  protected  by  statute. 
The  effect  of  this  theory  is  to  deny  to  the  author  all  property 
except  that  which  he  has  in  the  paper  on  which  his  thoughts 
are  written.  While  the  manuscript  is  in  his  possession,  it  is 
his  only  by  virtue  of  his  property  in  the  material ;  when  he 
parts  with  his  paper,  he  loses  his  entire  property.  Others 
admit  the  existence  of  a  property  other  than  that  in  the  paper, 
but  maintain  that  when  published  it  is  taken  from  the  owner 
by  force  of  the  statute. 

If  by  publication  this  species  of  property  is  lost  to  the  owner, 
it  must  be  on  the  principle  of  abandonment  or  of  contract.  No 
other  theory  has  been,  and  no  other  can  be,  advanced.  Let  us, 
then,  examine  each. 

No  principle  of  law  is  more  firmly  established  than  that 
there  can  be  no  abandonment  of  property  without  the  consent 
of  the  owner.  This  is  conceded  by  all  the  writers  on  natural 
law,  and  denied  by  none.  "  A  thing  is  understood  to  be  aban- 
doned," says  Grotius,  "  when  it  is  cast  away ;  unless  it  appears 
that  it  was  so  cast  away  only  for  a  time,  and  with  intention  to 
reclaim  it." 1    Pufendorf  says :  — 

u  To  make  a  thing  completely  abandoned  or  forsaken,  two  points  are 
necessary :  first,  that  the  person  refuse  to  own  it  for  the  future ;  and, 
secondly,  that  he  divest  himself  of  the  possession  by  leaving  the  thing  or 
casting  it  away.  If  either  of  these  conditions  be  wanting,  the  property 
is  not  vacated.  Thus,  if  I  throw  a  thing  by,  yet  without  intention  to 
quit  my  right  in  it,  I  do  not  prejudice  myself  by  that  action.  And,  on 
the  other  hand,  though  I  am  resolved  utterly  to  quit  my  title  to  a  thing, 
yet,  unless  I  actually  cast  it  off,  I  am  still  the  proprietor."  3 

In  his  notes  on  the  same  jurist,  Barbeyrac  adds :  — 

"  To  authorize  us,  then,  to  look  upon  a  thing  as  abandoned  by  him 
to  whom  it  belonged,  because  he  is  not  in  possession,  we  ought  to  have 
some  other  reasons  to  believe  that  he  has  renounced  his  personal  right 
to  it.  Now,  as  I  have  observed,  we  may  presume  this  in  respect  to 
those  things  which  remain  such  as  nature  has  produced  them,  espe- 
cially such  as  are  very  numerous  or  are  of  a  vast  extent ;  though  Mr. 
Titius  does  not  make  that  distinction,  and  maintains  that  one  may  be 
master  of  the  sea,  although  he  be  not  in  possession.    But  as  for  other 

1  De  Jure  B.  ac  P.  lib.  ii.  c.  4,  §  4. 

a  De  Jure  Nat.  et  Gent.  lib.  ir.  c.  6,  $  12. 
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things,  which  sire  the  fruits  of  human  industry,  and  are  either  procured 
liv  nature,  or  are  put  into  a  new  form,  or  are  tamed,  or  are  hunted  out 
of  their  holes,  —  all  this  is  done  with  great  labor  and  contrivance,  usually  ; 
and  it  can't  be  doubled  but  every  one  would  preserve  ail  right  to  them 
till  lie  makes  an  open  renunciation  ;  and  so  they  outfit  to  be  looked 
upon  as  his,  though  he  does  uot  keep  them  ever  after,  or  he  loses  the 
possession  by  some  accident,  which  may  easily  happen,  and  is  almost 
unavoidable."  * 


Even  when  goods,  supposed  to  be  lost,  were  found,  the  law, 
both  in  ancient  and  modem  times,  has  jealously  guarded  the 
rights  of  the  owner.  Pufcudorf  cites,  after  Julian,  a  law  of 
the  Stagirites,  which  reads,  a  filj  Karedov  fiij  Xapfiave:  "Take 
not  up  what  you  did  not  lay  down."  2  According  to  Ulptan,  it 
was  theft  for  a  person  to  convert  to  his  own  use,  animo  lucrandi, 
property  found,  when  there  was  no  reason  to  believe  it  had  been 
abandoned.  Even  title  by  prescription  or  usucapfion,  which 
grows  out  oflong  undisturbed  possession,  is  based  on  the  same 
principle  ;  for  the  consent  of  the  owner  is  implied  from  long 
neglect  to  claim  his  property. 

To  constitute  abandonment,  then,  there  must  be  intention  ; 
without  it,  there  can  be  no  abandonment.  Literary  and  mate- 
rial property  are  equally  governed  by  this  principle.  But  such 
intention  is  expressly  denied  by  the  author,  who  never  ceases 
to  claim  his  rights  of  ownership.  In  publishing  his  book,  he 
maintains  a  vigilant  watch  over  his  property,  and  loudly  pro- 
tests against  its  spoliation.  The  theory  of  abandonment,  there- 
fore, must  be  rejected. 

If,  then,  the  ownership  is  transferred  by  publication  from 
the  author  to  the  public,  it  must  be  by  agreement,  express  or 
implied.  In  the  language  of  Pufendorf,  "The  concurrence  of 
two  wills  is  required,  —  the  giver's  and  the  receiver's."  a  What, 
then,  is  the  compact  between  the  author  and  the  public  ?  In 
consideration  of  a  sum  of  money,  the  author  gives  to  the  reader 
the  means  of  intellectual  improvement  or  enjoyment  contained 
in  a  book.  Now,  a  book  consists  of  two  elements,  —  the  cor- 
poreal and  the  incorporeal;  the  material,  —  paper,  printing, 
binding,  —  and  the  thoughts,  ideas,  sentiments,  conceptions, 

•  De  Jure  Nat.  et  Gent.  Jib.  iv.  c.  rt,  §  1.  n.  1. 

■  Ibid.  lib.  iv.  c.  6,  §  12.  a  Ibid.  lib.  iv.  c.  9.  §  2. 
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which  constitute  the  invisible  creation  of  the  mind.  The 
former  is  simply  a  channel  of  communication,  a  vehicle  of 
conveyance,  for  the  latter.  The  author  impliedly  says  to  the 
reader :  "  I  will  grant  you  the  perpetual  privilege  of  using  my 
literary  production  in  return  for  a  small  sum  of  money,  but  on 
condition  that  you  do  not  injure  it  and  render  it  worthless,  as 
a  source  of  profit  to  me,  by  multiplying  and  circulating  copies. 
I  will  provide  you  with  a  manuscript  or  printed  copy  to  enable 
you  to  read  and  enjoy  the  work.  That  copy  shall  be  yours  to 
keep  for  ever,  or  to  dispose  of  as  you  please ;  but  in  the  intel- 
lectual contents  of  the  book  you  have  simply  a  right  of  use  in 
common  with  thousands  of  others.  This  property  and  the 
right  of  multiplying  it  I  reserve  to  myself.  It  is  worth  twenty 
thousand  dollars ;  but  I  will  admit  you  to  a  common  use  of  it 
for  one  dollar." 

These  terms  are  accepted  by  the  buyer,  who  is  willing  to  pay 
the  named  price  for  the  enjoyment,  instruction,  or  information 
to  be  derived  from  reading  the  book.  He  thus  becomes  the 
owner  of  the  entire  property  in  the  material  substance  of  the 
book ;  and  with  the  book,  as -such  material  substance,  he  may 
do  as  he  pleases.  But  in  the  intellectual  contents  of  the  book, 
—  the  literary  creation, — he  acquires  a  right  not  of  property, 
but  of  use.  He  is  simply  privileged  to  make  of  it  certain  uses 
which  are  implied  in  the  contract.  He  is  entitled  to  all  the 
enjoyment,  improvement,  instruction,  and  information  to  be 
derived  from  reading  the  book.  He  may  lend  the  book  to  be 
read  by  another ;  may  sell  it,  or  give  it  away,  or  destroy  it. 
That  particular  copy  is  his  to  keep  for  ever.  All  these  uses  are 
within  the  terms  of  purchase,  —  are  covered  by  the  consideration 
passed.  They  do  not  injure  the  author's  property,  or  depreciate 
its  value.  But  as  the  author  grants  simply  the  use  of  his  liter- 
ary production,  reserving  to  himself  the  exclusive  ownership, 
the  buyer  may  not  exercise  any  proprietary  rights,  or  in  any 
way  interfere  with  the  author's  property.  To  multiply  copies 
of  the  work  is  a  violation  of  the  contract,  —  a  direct  invasion 
of  the  author's  rights,  an  appropriation  of  his  property,  which 
has  no  warrant  in  law,  no  justification  in  equity.  There  is  no 
contract,  express  or  implied,  no  understanding  that  the  buyer 
of  a  copy  of  the  book  is  a  purchaser  of  the  right  to  multiply 
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copies.  This  right  may  be  worth  twenty  thousand  dollars, 
while  the  amount  given  for  the  book  is  but  one  dollar.  No 
consideration  is  paid  for  the  copyright ;  and  there  is  a  principle 
of  justice  older  than  written  law,  that  property  can  be  acquired 
only  by  a  valid  consideration,  or  with  the  owner's  consent.  To 
say  that  property  worth  twenty  thousand  dollars  may  lie  acquired 
for  one  dollar,  against  the  will  of  the  owner,  is  a  violatiou  of 
the  first  principle  of  construing  contracts. 

The  rights  which  vest  in  the  purchaser  of  a  book  have  been 
aptly  compared  with  those  acquired  by  the  buyer  of  a  ticket  to 
a  place  of  public  amusement.  The  latter  is  entitled  to  all  the 
enjoyment,  instruction,  and  information  to  be  derived  from 
witnessing  the  performance.  Ho  may,  perhaps,  give  or  sell  his 
ticket  to  another,  who  may  enjoy  the  same  advantages  in  his 
stead.  lie  has  paid  for  one  seat  in  the  theatre,  and  he  may 
claim  the  right  to  use  it.  But  no  one  will  argue  that  the  privi- 
lege of  using  one  ticket  carries  the  right  to  multiply  it  a  thou- 
sand-fold ;  that  the  holder  may  print  other  tickets,  and  sell  them 
for  his  own  profit;  that  the  right  of  admission  vests  any  right 
of  property  in  the  theatre  or  the  play.  Li  this  case,  the  ticket- 
holder  is  entitled  to  just  what  he  pays  for.  So  the  buyer  of  a 
book  is  entitled  to  just  what  he  pays  for,  and  no  more  ;  and 
nothing  can  be  clearer  than  that,  in  paying  for  a  copy  of  the 
book,  he  does  not  pay  for  the  copyright. 

M  All  the  knowledge  which  can  be  acquired  from  the  contents 
of  a  book,"  said  Mr.  Justice  Willes,  M  is  free  for  every  man's 
use:  if  it  teaches  mathematics,  physic,  husbandry;  if  it 
teaches  to  write  in  verse  or  prose  ;  if,  by  reading  an  epic  poem, 
a  man  learns  to  make  an  epic  poem  of  his  own,  —  he  is  at  lib- 
erty. .  ,  .  The  book  conveys  knowledge,  instruction,  or  enter- 
tainment; but  multiplying  copies  in  print  is  a  quite  distinct 
thing  from  all  the  book  communicates.  .  .  .  And  there  is  no 
incongruity  to  reserve  that  right,  and  yet  convey  the  free  use 
of  all  the  book  teaches."  1 

If  the  author  should  furnish  the  reader  wilh  a  manuscript 
copy  with  the  same  understanding  that  is  created  by  the  deliv- 
ery of  a  printed  one,  no  one  would  claim  that  the  manuscript 
might  be  lawfully  published  without  the  consent  of  the  author  ; 

I  Millar  r.  Taylor,  4  Burr.  2881. 


ORIGIN  AND  NATURE  OF  LITERARY  PROPERTT.  13 

yet  the  contract  is  the  same  in  both  cases.  How,  then,  can  the 
rights  of  the  parties  be  changed  ?  As  early  as  1758,  it  was 
held  in  England  that  permission  given  to  take  a  copy  of  Clar- 
endon's manuscript  history  did  not  carry  the  right  to  print  such 
copy,  even  a  century  after  the  author's  death.  The  court  said 
that  any  use  might  be  made  of  the  copy  except  publication.1 

According  to  Grotius,  the  exclusive  right  of  using  and  trans- 
ferring property  is  a  necessary  consequence  of  the  recognition 
of  the  right  of  property  itself.2  It  is  the  peculiarity  of  literary 
property  that  only  by  the  multiplication  of  copies  can  it  have 
any  value  to  its  owner ;  by  publication  alone  can  the  author 
secure  the  reward  of  his  labor.  Without  this,  his  toil  is  with- 
out fruit,  his  property  without  value.  Can  it,  then,  be  a  sound 
principle  of  law,  of  ethics,  of  reason,  that  property  is  lost  by 
the  very  act  which  alone  gives  it  value  ?  Those  who  concede 
to  intellectual  productions  all  the  essential  attributes  of  prop- 
erty before  publication,  but  insist  that  such  property  is  de- 
stroyed by  publication,  say  in  effect  to  men  of  letters :  "  Every 
man  is  entitled  to  the  fruits  of  his  labor.  You  are  sole  owners 
of  your  productions.  Your  literary  property  is  sacred,  and 
shall  continue  inviolable  as  long  ait  you  do  not  use  it ;  but  be- 
ware of  publication,  which,  though  the  only  road  to  reward,  is 
a  certain  one  to  ruin.  Your  manuscript  is  yours  for  all  pur- 
poses except  publication.  You  may  read  it,  lend  it  to  your 
neighbor,  lock  it  up  in  your  safe,  burn  it ;  but  you  must  keep 
it  from  the  printer." 

Such  reasoning  is  a  burlesque,  which  might  be  entertaining 
if  it  were  confined  to  theory ;  but  reduced  to  practice,  as  it  has 
been,  it  becomes  grievously  serious. 

It  is  a  ridiculous  doctrine  which  recognizes  the  existence  of 
a  species  of  property,  and  yet  pronounces  its  only  use  unlaw- 
ful and  self-destructive.  If  the  property  is  recognized,  a  mode 
of  use  must  be  conceded.  To  say  that  authors  have  rights  of 
property  in  their  literary  productions,  and  that  they  are  lost  by 
publication,  which  is  their  only  source  of  value,  is  absurd.  It 
is  destructive  of  the  first  principles,  the  essence,  the  very  no- 
tion, of  the  right  of  property.     "  Property,"  says  Pufendorf, 

*  Duke  of  Qaeenabuiy  v.  Sheb-  2  De  Jure  B.  ac  P.  lib.  ii.  c.  6, 
betre,  2  Eden,  829.  §  1. 
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u  implies  a  right  of  excluding  others  from  your  possession, 
which  right  would  be  altogether  insignificant,  if  it  could  not 
be  effectually  exercised  ;  'twould  be  in  vain  for  you  to  claim 
that  as  your  own  which  you  can  by  no  means  hinder  others 
from  sharing  with  you."  l 

This  view  of  the  law  was  well  expressed  a  century  ago,  by 
a  learned  English  judge,  when  the  Court  of  King's  Bench  af- 
firmed the  perpetuity  of  literary  property,  Mr.  Justice  Aston 
said  ;  — 

"It  is  settled  and  admitted,  and  is  not  now  controverted,  that  liter- 
ary compositions,  in  their  original  slate,  and  the  incorjmreal  right  of 
the  publication  of  them,  are  the  private  and  exclusive  property  of  the 
author;  and  that  th«v  may  ever  be  retained  so;  and  that,  if  they 
are  ravished  From  him  before  publication,  trover  or  trespass  lies.  I 
should  he  glad  to  know,  ihen,  in  such  a  case,  where  the  property  is 
admitted,  how  the  damages  ought  to  be  estimated  by  a  jury.  Should 
they  confine  their  consideration  to  the  value  of  the  ink  and  paper  ? 
Certainly  not.  It  would  be  most  reasonable  to  consider  the  known 
ehararh  r  and  ability  of  the  author,  and  the  value  which  his  work,  80 
taken  from  him,  would  produce  by  the  publication  and  sale.  And  yet, 
what  could  that  value  be,  if  it  was  true  that  the  instant  an  author  pub- 
lished his  works  they  were  to  be  considered  by  the  law  as  given  to  the 
public,  and  that  his  private  property  in  them  no  longer  exilted?  The 
present  claim  is  founded  upon  the  original  right  to  this  work,  as  being 
tin-  mental  labor  of  the  author,  and  that  the  effect  and  produce  of  the 
labor  is  his.  It  is  a  personal,  incorporeal  property,  salable  and  profit- 
able. It  has  indicia  carta  ;  for,  though  the  sentiments  and  doctrine 
may  be  called  ideal,  yet,  when  the  same  are  communicated  to  the  sight 
and  understanding  of  every  man,  by  the  medium  of  printing,  the  work 
becomes  a  distinguishable  subject  of  property,  and  not  totally  destitute 
of  corporeal  qualities. 

u  Now,  without  publication,  'tis  useless  to  the  owner.  bftttBM  with- 
out profit ;  and  property  without  the  power  of  use  and  disposal  is  au 
empty  sound.    In  i'  'tis  lost  to  the  society  in  point  of  improve- 

ment, as  well  as  to  the  author  in  point  of  interest.  Publication,  there- 
fore, is  the  necessary  act  and  only  means  to  render  this  confer.  .1 
property  useful  to  mankind  and  profitable  to  the  owner.  In  this  they 
are  jointly  concerned.  Now,  to  construe  this  only  and  necessary  act 
to  make  the  work  useful  and  profitable,  to  be  destructive  at  once  of 


l  De  Jure  Nat.  et  Gt-nt  lib.  iv.  c.  6,  §  1. 
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the  author's  confessed  original  property,  against  his  expressed  will, 
•eenis  to  be  quite  harsh  and  unreasonable.  .  .  . 

"  But  it  was  said  at  the  bar,  *  If  a  man  buys  a  book,  it  is  his  own.' 
What !  is  there  no  difference  betwixt  selling  the  property  in  the  work 
and  only  one  of  the  copies  ?  To  say,  *  Selling  the  book  conveys  all 
the  right '  begs  the  question.  For,  if  the  law  protect  the  book,  the 
sale  does  not  convey  away  the  right,  from  the  nature  of  the  thing,  any 
more  than  the  sale  conveys  it  where  the  statute  protects  the  book.  The 
proprietor's  consent  is  not  to  be  carried  beyond  his  manifest  intent. 
Would  not  such  a  construction  extend  the  partial  disposition  of  the 
true  owner  beyond  his  plain  intent  and  meaning?  which,  from  the 
principles  I  have  before  laid  down,  is  no  more  to  be  done  in  this  com- 
pact than  in  the  case  of  borrowing  or  hiring.  Can  it  be  conceived 
that,  in  purchasing  a  literary  composition  at  a  shop,  the  purchaser 
ever  thought  he  bought  the  right  to  be  the  printer  and  seller  of  that 
specific  work?  The  improvement,  knowledge,  or  amusement  which 
he  can  derive  from  the  perusal  is  all  his  own ;  but  the  right  to  the 
work,  the  copyright,  remains  in  him  whose  industry  composed  it. 
The  buyer  might  as  truly  claim  the  merit  of  the  composition,  by  his 
purchase,  in  my  opinion,  as  the  right  of  multiplying  the  copies  and 
reaping  the  profits. 

"  The  invasion  of  this  sort  of  property  is  as  much  against  every 
man's  sense  of  it  as  it  is  against  natural  reason  and  moral  rectitude. 
It  is  against  the  conviction  of  every  man's  own  breast  who  attempts 
it.  He  knows  it  not  to  be  his  own  ;  he  knows  he  injures  another ; 
and  he  does  not  do  it  for  the  sake  of  the  public,  but  malajide  et  animo 
hterandi." l 

Those  who  contend  that  authors  can  have  no  property  in 
their  published  works,  except  under  the  statute,  lay  great 
stress  on  the  assumed  analogy  between  literary  productions 
and  inventions.  It  is  argued  that  the  latter  are  clearly  a 
monopoly,  and  therefore  the  former  must  be ;  that  inventors 
are  entitled  to  no  rights  in  the  productions  of  their  genius, 
except  those  conferred  by  the  patent-laws ;  and  therefore 
authors  have  no  property  in  their  books  other  than  that  se- 
cured by  the  copyright  statutes.  In  considering  the  nature  of 
literary  property,  it  is  not  material  to  determine  whether  inven- 
tions may  or  may  not  be  the1  subject  of  property,  or  whether 
they  do  or  do  not  constitute  a  monopoly.    If  they  are  not 

i  Millar  v.  Taylor,  4  Burr.  2840-2842. 


THE  LAW  OP  COPYRIGHT  AND  PLAYR1GHT. 

analogous  to  literary  productions,  the  argument  from  one  to 
the  other  does  not  hold.  If  there  be  an  analogy,  it  does  not 
follow  that t  because  property  has  not  been  recognized  in  one, 
it  does  not  exist  in  the  other.  It  is  a  question  whether  inven- 
tions are  a  proper  subject  of  property.  To  assume  that  they 
are  not,  and  on  that  assumption  argue  that  the  same  is  true 
of  intellectual  productions,  is  a  shallow  petitio  priwipH,  This 
fallacy  lias  been  well  exposed  by  one  of  the  soundest  of  Eng- 
lish lawyers.  After  maintaining  that  there  is  a  distinction 
between  literary  productions  and  inventions,  Sir  William 
Blackstone  says  :  "  But  supposing,  after  all,  that  there  was  no 
real  distinction  between  literary  and  mechanical  compositions, 
yet  the  conclusion  drawn  from  this  argument  is  very  illogical 
and  unjust.  If  it  be  reasonable  to  allow  a  property  in  a  liter- 
ary production  (and  I  submit  it  is  highly  so),  can  we  argue 
thus?  Books  and  machines  arc  of  the  same  nature  ;  no  prop- 
erty is  allowed  in  a  machine  ;  therefore,  none  should  be  allowed 
in  a  book.  The  argument  would  rather  stand  thus:  Books  and 
machines  are  of  the  same  nature  ;  property  should  bo  allowed 
in  books  j  and,  therefore,  it  should  also  be  allowed  in  machines. 
But,  since  they  arc  of  natures  very  different,  both  arguments 
will  fall  to  the  ground."  l 

The  principles  above  set  forth  are  equally  applicable  to 
works  of  the  drama,  music,  Bculpture,  and  painting.  Here 
also  the  laborer  is  entitled  to  the  full  fruits  or  his  labor.  As 
reward  in  these  cases  often  comes  not  from  publication  in 
print,  but  from  representation  or  performance  on  the  stage,  or 
public  exhibition,  it  is  also  contrary  to  the  first  principles  of 
property  that  ownership  should  bo  lost  by  such  public  repre- 
sentation, performance,  or  exhibition.  The  producer  of  a 
drama  or  a  musical  composition,  a  painting  or  a  statue,  is  enti- 
tled to  its  exclusive  public  use,  whether  by  circulating  copies 
Of  by  performing  or  exhibiting  the  original. 


How  far  Government  may  Interfere  with  Literary 
Property. 

Assuming  it  to  be  the  true  doctrine,  that  literary  property, 
both  before  and  after  publication,  is  founded  on  the  same  priii- 
i  Toimm  p.  Coilim,  1  W.  Bl.  844. 
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ciples,  lias  the  same  essential  attributes,  is  the  same  in  every 
respect,  as  ordinary  property,  it  necessarily  follows  that  it  must 
be  governed  by  the  same  fundamental  rules,  and  protected  by 
the  same  great  safeguards  that  are  thrown  aronnd  all  property. 
Whatever  violates  the  sanctity  of  one  violates  the  sanctity  of 
the  other.  How  far,  then,  may  the  legislature  interfere  with 
those  material  possessions  which  constitute  private  property  ? 

To  preserve  the  sanctity  of  property  has  ever  been  a  chief 
function  of  government.  Next  to  protecting  the  lives  and  lib- 
erties of  the  people,  it  is  the  highest.  Centuries  ago,  it  was 
foreseen  that  sovereignty  itself  was  to  be  feared  as  the  most 
dangerous  enemy  of  this  right.  As  a  bulwark  against  invasion 
from  this  source,  the  Magna  Charta  was  made  to  declare  that 
property  should  not  be  taken  from  the  owner,  except  by  the 
"law  of  the  land."  The  same  great  guaranty  has  been  sa- 
credly treasured  through  more  than  six  centuries  of  English 
history.  It  has  been  firmly  implanted  in  the  Constitution  of 
the  United  States,  which  declares  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation,  and  in 
the  constitution  of  every  State.  There  are,  however,  cases  in 
which  the  government  may  rightly  interfere  with  private  prop- 
erty against  the  will  of  the  owner.  On  the  universal  principle 
of  eminent  domain,  recognized  by  all  writers  on  jurisprudence, 
and  grafted  in  the  constitutional  law  of  America,  the  property 
of  the  individual  is  subordinate  to  the  general  welfare,  and 
may,  without  his  consent,  be  taken  for  public  uses.  But  even 
here  the  powers  of  the  State  are  sharply  defined  and  strictly 
limited ;  since  no  property  can  be  taken  except  for  public 
uses,  and  none  without  just  compensation.1  These  two  condi- 
tions —  public  use  and  compensation  —  must  always  exist. 
Without  either,  the  taking  is  unlawful.  It  is  true  that  the  line 
between  what  is  and  what  is  not  a  public  use  has  not  been 
clearly  drawn.  But  the  use  must  be  open  to  all  persons,  —  not 
one,  or  a  few,  —  and  it  must  be  demanded  by  public  necessity, 
convenience,  or  welfare.  There  must  exist  "  the  necessity  of 
accomplishing  some  public  good,  which  is  otherwise  impracti- 

1  Grotiua  de  Jure  B.  ac  P.  lib.  iii.  2  Kent,  Com.  839,  and  the  authori- 
c.  19,  J  7 ;  c.  20,  §  7 ;  Pufendorf  de  ties  there  cited ;  Cooley,  Const.  Lim. 
Jure  Nat.  et  Gent.  lib.  viii.  c.  5,  §§  3,  7 ;    630,  659. 
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cable,"  l  u  That  only  con  be  considered''  a  public  use,  says  a 
high  authority,  ;-  where  the  government  is  supplying  its  own 
needs,  or  is  furnishing  facilities  for  its  citizens  in  regard  to 
those  matters  of  public  necessity,  convenience,  or  welfare,  which, 
on  account  of  their  peculiar  character,  and  the  difficulty  (per- 
haps impossibility)  of  making  provision  for  them  otherwise, 
it  is  alike  proper,  useful,  and  needful  for  the  government  to 
provide."'3  On  this  principle,  railroads,  canals,  and  highways 
may  be  run  through  rich  farms  without  the  owner's  consent  : 
Capitols,  custom-houses,  and  court-houses  built  on  valuable 
private  lots  ;  levees  thrown  up  ;  marshes  drained  ;  cities  supplied 
with  pure  water;  and  other  measures  of  general  utility  effected. 

The  legislature  may  also  interfere  with  private  property  to 
abate  a  nuisance,  or  to  protect  persons  or  property  from  danger 
or  injury.  Again,  in  the  interests  of  society,  certain  restric- 
tions as  to  the  succession  of  the  ownership  of  property,  as  to 
the  power  of  the  owner  to  control  it  by  will,  may  be  imposed 
by  positive  law. 

To  these  principles  literary  property  is  no  exception.  If  a 
nuisance,  it  may  lie  abated.  If  harmful  to  society,  as  obaoene 
literature  is,  it  may  be  seized*  If  damaging  to  the  property  of 
others,  as  libclluits  publications  may  be,  it  may  be  suppressed. 
If  needed  for  necessary  public  uses,  it  may  be  taken  against  the 
will  of  the  owner,  who  must,  however,  be  compensated.  In 
these  reapeeta,  it  is  subject  to  the  same  rules  and  conditions 
which  govern  other  species  of  property. 

Bui  the  Legislation  which  reduces  the  ownership  of  literary 
property  fifom  perpetuity  to  a  term  of  years  does  not  proceed 
on  any  of  these  principles.  Such  property  is  not  claimed  to  be 
a  nuisance,  or  detrimental  to  the  proprietary  rights  of  others. 
The  doctrine  of  eminent  domain  has  never  been  pleaded  in 
justification  of  such  legislation.  Nor  can  it  be;  for  the  two 
vital  principles  of  that  doctrine  —  public  use  and  compensation 
—  are  wanting.  It  is  true  that  literature  is  for  the  general 
good  of  society.  In  a  certain  sense,  it  is  for  public  use;  but 
only  in  the  sense  in  which  all  kinds  of  merchandise  and 
wares  may  be  said  to  be  pro  fans  pvUieo.     The  use  made  of 

I  Cowley,  J,,  IV>ple  r.  Salem,  20  Mich.  481. 
8  Cooley,  Const.  Lira.  638. 


ORIGIN  AND  NATURE  OP  LITERARY  PROPERTY.  19 

books  is  of  the  same  public  nature  as  that  made  of  grain,  fuel, 
textile  fabrics,  <fec.  But  this  is  wholly  different  from  that  pub- 
lic use  which  is  contemplated  by  the  doctrine  of  eminent  do- 
main. The  owners  of  these  commodities  cannot  rightfully  be 
made  to  contribute  them  to  the  public  demand,  either  with  or 
without  compensation,  except  perhaps  in  an  extreme  case  not 
likely  to  arise.  The  case  of  literature  is  precisely  analogous. 
There  is  no  difference  in  principle  between  a  statute  which  re- 
quires an  author  to  surrender  his  works  to  the  public  at  a  pre- 
scribed time,  and  one  which  would  compel  the  owner  of  the 
Mammoth  Cave,  after  a  term  of  years,  to  admit  visitors  without 
charge  to  view  its  subterranean  wonders  ;  or  one  which  would 
limit  the  ownership  of  mines  or  fields  to  a  term  of  years. 

Again,  no  compensation  is  made  for  literary  property  appro- 
priated by  statute.  Sophistry  may  assert  that  statutory  pro- 
tection produces  an  enhanced  value  during  the  term  prescribed, 
and  that  this  is  an  equivalent  for  the  final  loss  of  the  copyright. 
Conceding,  for  the  sake  of  the  argument,  what  is  not  conceded 
in  fact,  that  there  is  an  increase  in'  valuo  wholly  due  to  the 
statutes,  this  cannot  be  regarded,  on  any  principle  of  natural 
or  constitutional  law,  as  taking  the  place  of  that  indemnity 
which  is  a  vital  constituent  of  the  doctrine  of  eminent  domain. 
This  must  be  not  conditional,  but  absolute  ;  not  doubtful,  but 
certain  ;  not  left  to  the  future,  but  determined  when  the  prop- 
erty is  taken.1  It  is  an  established  principle  of  the  doctrine  of 
eminent  domain,  that,  when  a  part  of  private  property  is  taken 
for  public  purposes,  the  enhanced  value  thus  given  to  the  re- 
mainder may  be  considered  in  determining  the  remuneration 
due  the  owner ;  but  this  affords  no  analogy  to  justify  the  taking 
of  the  whole  on  an  undetermined,  doubtful,  supposititious,  or, 
perhaps,  no  compensation,  as  in  the  case  of  literary  property. 

The  conclusion,  then,  is  inevitable,  that  the  copyright  statute 
which  deprives  authors  of  property  in  their  intellectual  produc- 
tions after  a  term  of  years,  cannot  be  defended  on  any  princi- 
ple which  sanctions  the  taking  of  private  property  for  public 
uses,  or  which  justifies  the  regulation  of  private  property  for 
the  common  welfare.    No  one  will  contend  that  the  State  has 

i  2  Kent,  Com.  339 ;  Cooley,  Const.  Lim.  559  et  siq. 
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any  right  to  control  proprietary  rights  in  an  unpublished  work, 
that  it  may  compel  the  author  to  publish  his  production  for  the 
benefit  of  society.  And,  yet,  to  interfere  with  the  authors  ri;_ 
in  a  manuscript  is  the  same  in  principle  as  to  regulate  his 
rights  in  a  printed  composition.  The  right  of  property  is  the 
same  after  as  before  publication.  It  is  as  inviolable  iu  oue  case 
as  in  the  other. 

l\ '-  the  Common-law  Property  in  Pltilished  Works  keen 
Taken  Away  by  the  Legislatuki-: ': 

1  have  endeavored  to  show  that  the  ownership  of  literary  prop- 
erty is  perpetual  by  the  common  law,  and  that  it  cannot  rightly 
betaken  away  or  abridged  by  the  legislature.  It  remains  to  be 
considered  whether  it  lias  been  so  taken  away  or  abridged.  That 
the  acts  of  Parliament  and  of  Congress  have  been  judicially  con- 
strued to  have  this  effect,  and  that  this  construction  is  the  set- 
tled law  of  England  and  of  the  United  States,  is  well  known. 
The  examination  of  the  subject,  then,  involves  the  inquiry, 
whether  the  law  has  been  rightly  expounded  by  the  courts.  It 
will  be  necessary  to  consider  the  statute  of  Anne  alone.1  No 
English  or  American  statute  since  passed  has  by  express 
words  taken  away  the  common-law  copyright  in  a  book  ;  and, 
in  interpreting  the  meaning  of  the  several  acts,  the  courts  have 
simply  adopted  the  judicial  construction  given  to  the  statute 
Of  Anne  by  the  House  of  Lords  in  1774. 

It  is  a  fact  which  may  he  regarded  as  judicially  DOUG 
that  copyright  in  printed  books  was  not  created  by  legislation, 
but  that  it  existed  by  the  common  law  foflg  before,  and  when 
tin!  statute  of  Anne  was  passed.2  Tins  doctrine  was  declared 
by  the  King's  Bench  in  Millar  ».  Taylor;3  and  it  lias  never  been 
judicially  overruled.  It  was  expressly  approved  by  a  majority 
of  the  judges  in  Donaldson  v.  Becket;4  and  was  in  effect  af- 
firmed in  that  case  by  the  House  of  Lords,  whose  jodgna 
was  not,  that  copyright  had  been  created  by  the  statute  of 
Anne,  but  that  the  common-law  right  had  been  superseded  by 
the  statutory.  The  Parliament  of  Anne,  therefore,  in  passing 
a  law  for  the  protection  of  literary  property,  was  dealing  with 


1   B  A  uric-    | 
■  4  Burr.  2308. 


-  Sec  History  of  Literary  Property,  past,  pp.  58-C8. 
«  Ibid.  210tf. 
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an  existing,  recognized  right;  and  the  statute  affords  ample 
internal  evidence  that  this  fact  was  clearly  known  and  acted 
on  by  the  members.1  It  is  a  settled  principle  of  construction, 
that  a  statute  cannot  rightly  be  interpreted  as  taking  away  a 
common-law  right,  unless  express  words  are  used  for  that  pur- 
pose, or  a  clear  intention  to  that  effect  is  apparent.2  It  cannot 
be  successfully  claimed  that  the  statute  of  Anne  by  express 
language  destroyed  the  common-law  right.  Had  this  been  so, 
the  contrary  construction  could  not  have  been  given  to  the  act 
by  the  courts  during  more  than  half  a  century  after  its  passage, 
and  its  meaning  could  not  have  been  the  subject  of  so  much 
doubt  and  learned  discussion.  The  sole  ground,  then,  on  which 
the  statute  could  be  construed  as  taking  away  or  abridging  the 
common-law  right  was  a  clearly  implied  intention  of  Parliament 
to  that  effect.  That  such  intention  was  not  clearly  implied  is 
shown  by  the  following  facts :  — 

1.  For  half  a  century  after  the  statute  became  a  law,  it  was 
the  uniform  practice  of  the  chancery  courts  to  grant  injunc- 
tions protecting  the  common-law  property  in  printed  books  in 
which  the  statutory  copyright  had  expired.8  Had  there  been 
any  ground  for  the  belief  that  Parliament  had  intended  to 
destroy  the  common-law  right,  or  any  reasonable  doubt  as  to 
the  meaning  of  the  statute,  no  injunction  of  this  kind  would 
have  been  granted.4  "  Every  adjudication  upon  the  act  since 
it  was  passed,"  said  Mr.  Justice  Willes  in  1769,  "  is  an  au- 
thority that  there  never  was  an  idea  that  this  act  had  decided 
against  the  property  of  authors  at  common  law."  6 

1  "  The  particular  wording  of  the  a  Sedgwick,  Construction  of  Stat.  & 
enacting  clause  is  very  material,  as  it  Const.  Law,  75,  842 ;  Potter's  Dwarris 
precisely  adopts  the  identical  expres-  on  Statutes,  185,  219. 
sions  used  in  the  decrees,  ordinances,  *  See  post,  pp.  70,  71. 
and  statutes  referred  to ;  alike  speaking  *  "  There  never  was  a  doubt  in  the 
of  the  right  of  authors  as  a  known,  Court  of  Chancery,  till  a  doubt  was 
subsisting,  transferable  property.  I  am  raised  there  from  decency  upon  a  sup- 
not  satisfied  with  saying  that  such  posed  doubt  in  this  court  in  the  ca*e  of 
right  may  be  implied  from  the  words :  Tonson  and  Collins  [brought  in  1700]. 
they  are  so  express  that  the  legislature  There  is  not  an  instance  of  an  injunc- 
cannot  be  otherwise  understood  than  as  tion  refused,  till  it  was  refused  upon 
speaking  of  a  known  property.  '  The  the  grounds  of  that  doubt.  The  Court 
copy  of  the  book,'  'the  title  to  the  of  Chancery  never  grants  injunctions, 
copy,'  is  a  technical  recognition  of  in  capes  of  this  kind,  where  there  is 
the  right,  in  the  words  of  the  act."  any  doubt."  Lord  Mansfield,  Millar  v. 
Aston,  J.,  Millar  v.  Taylor,  4  Burr  Taylor,  4  Burr.  2400. 
2350.  *  Ibid.  2334. 
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2.  In  the  three  law  cases,  Tonson  v.  Collins,1  Millar?'.  Tay- 
lor,2 and  Donaldson  v.  Backet,'  in  which  the  defendants  sought 
fa  show  that  there  was  no  copyright  in  printed  hooks  except 
under  the  statute,  the  chief  ground  on  which  this  theory  was 
based  was,  not  that  the  common-law  right  had  been  taken  away 
or  abridged  by  the  statute,  but  that  copyright  was  created  by 
the  statute,  and  hence  did  not  exist  by  the  common  law.  This 
reasoning  would  not  have  been  advanced,  iT  the  intention  of 
Parliament  to  abridge  an  existing  right  had  been  clear. 

3.  In  Millar  v.  Taylor,  the  King's  TCcnch,  on  the  opinion  of 
three  of  its  four  judges,  decided  that  the  statute  of  Anne  did 
not  take  away  the  common-law  right. 

4.  Six  of  the  twelve  judges,  including  Lord  Mansfield,  in 
Donaldson  o.  Becket  were  of  tbe  same  opinion. 

This  evidence  is  conclusive  that  there  was  neither  an  ex- 
pressed  nor  a  clearly  implied  intention  to  interfere  with  the 
oomraon-law  right. 

The  effect  which  Parliament  intended  that  the  statute  should 
have,  run  lie  satisfactorily  determined  by  considering  the  pur- 
pose for  which  the  act  was  needed,  and  for  which  it  was  passed. 
The  most  direct  and  valuable  evidence  on  this  point  is  afforded 
by  the  petitions  whieli  were  made  by  booksellers  to  Parliament, 
and  in  answer  to  which  the  law  was  enacted.  That  of  1709, 
which  immediately  preceded  the  introduction  of  the  bill,  ex- 
pressly set  forth  the  fact  that  copyright  was  recognised  by  the 
common  law,  and  that  a  remedy  was  afforded  by  the  common 
law  for  its  protection.  Rut  this  remedy  was  inadequate.  What 
was  wanted,  and  what  was  asked  for,  was  a  more  effective 
remedy,  —  a  speedier  and  more  direct  means  of  protecting 
literary  property  and  punishing  [urates  than  that  afforded  by 
the  uncertain,  cumbersome  machinery  of  the  common  law.* 


1  1  W.  Bl.  301,821. 

2  4  Burr. 

»  Ibid.  2408, 

*  "This  act  was  brought  in  at  the 
loticitation  afftathora,  bookseuera,  and 
primers,  hut  principally  of  the  two 
latter;  not  from  »nv  dtmbt  <>r  distrust 
of  a  ju*t  ami  Icgil  property  in  the 
■  •r  Dopyrigfal  [u  appears  by  the 
petition  itM-lf.  j>.  940,  vol.  xvi.,  of  the 


Journal  of  the  House  of  Commons),  hut 
upon  the  common-law  remedy  bcinji 
inadequate,  and  the  proofs  difficult  to 
ascertain  the  damage  really  suffered 
by  the  injurious  multiplication  of  the 

h  liirli  tlu-y  had 
bought  and  published.  And  this  ap- 
pears from  the  ease  they  preeenied  io 
the  member*  nt  the  time.  All  the  sanc- 
tion iheycuuld  obtain  was  a  PfOtnctklB. 
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To  these  appeals  for  additional  protection  for  property,  whose 
ownership  was  of  unlimited  duration,  it  is  not  likely  that 
Parliament  would  respond  by  reducing  that  ownership  to  a 
short  term  of  years,  and  by  imposing  upon  authors  the  op- 
pressive tax  from  which  they  were  free  under  the  common  law, 
of  giving  to  public  libraries  nine  copies  of  every  book  published. 
It  is  hardly  conceivable  that,  under  these  circumstances,  they 
would  pass  a  measure  so  important  as  one  sweeping  away  a  long- 
existing  right  of  property,  without  expressing  such  intention 
in  the  most  unmistakable  language.  Parliament  avowedly  leg- 
islated in  the  interests  of  literature,  and  for  the  better  protection 
of  literary  property.  If  it  had  been  intended  to  destroy  or 
abridge  the  existing  rights  of  authors,  it  would  have  been 
mockery  to  entitle  the  statute  An  Act  for  the  Encouragement 
of  Learning,  and  to  declare  that  it  was  designed  "  for  the 
encouragement  of  learned  men  to  compose  and  write  useful 
books."  The  prayer  of  the  petitioners  was  that  "  confiscation 
of  counterfeit  copies  be  one  of  the  penalties  to  be  inflicted  on 
offenders."  1  Parliament  was  thus  plainly  asked  to  provide  pen- 
alties against  piracy,  in  addition  to  the  remedies  afforded  by 


of  their  right,  by  inflicting  penalties  on  Parliament.     For  by  common  law  a 

the  wrong-doer."    Aston,  J.,  Millar  v.  bookseller  can  recover  no  more  costs 

Taylor,  4  Burr.  2350.  than  he  can  prove  damage ;  but  it  is 

The   petition    presented   Dec.    12,  impossible  for  him  to  prove  the  tenth, 

1700,  set  forth,  "  That  it  has  been  the  nay,  perhaps  the  hundredth,  part  of 

constant  usage  for  the  writers  of  books  the    damage    he  suffers ;    because    a 

to  sell  their  copies  to  booksellers  or  thousand   counterfeit  copies    may  be 

printers,  to  the  end  they  might  hold  dispersed  into  as  many  different  hands 

those  copies  as  their  property,  and  en-  all  over  the  kingdom,  and  he  not  able 

joy  the  profit  of  making  and  vending  to  prove  the  sale  of  ten.    Besides,  the 

impressions  of  them ;  yet,  divers  per-  defendant  is  always  a  pauper ;  and  so 

sons  have  of  late  invaded  the  proper-  the  plaintiff   must  lose    his  costs  of 

ties  of  others,  by  reprinting  several  suit.     No  man  of  substance  has  been 

books,  without  the  consent,  and  to  the  known   to  offend   in  this    particular ; 

great  injury,  of  the  proprietors,  even  to  nor  will  any  ever  appear  in  it.    There- 

their  utter  ruin,  and  to  the  discour-  fore  the  only  remedy  by  the  common 

agement  of  all  writers  in  any  useful  law  is  to  confine  a  beggar  to  the  rules 

department  of  learning."  16  Commons'  of  the  King's   Bench  or  Fleet ;    and 

Journal,  240.  there  he  will  continue  the  evil  prac- 

Among  the  reasons  given  in  support  tice   with    impunity.      We    therefore 

of  the  application  for  a  bill  was  the  pray  that  confiscation  of  counterfeit 

following:   "The  liberty  now  set  on  copies  be  one  of  the  penalties  to  be  in- 

foot  of  breaking  through  this  ancient  flicted  on  offenders."    4  Burr.  2318. 

and  reasonable  usage  is  no  way  to  be  l  Ibid, 
effectually  restrained  but  by  an  act  of 
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tlie  common  law.  They  passed  a  law  for  that  purpose.  There  is 
nothing  in  the  statute,  nothing  in  any  contemporaneous  record, 
showing  that  the  legislature  had  any  other  purpose  in  view. 

The  declaration  in  the  statute  that  the  author  of  a  book,  or 
his  assign,  Khali  have  the  sole  right  of  printing  it  for  a  specified 
period,  "  and  no  longer,"  has  been  cited  to  show  that  Parlia- 
ment iutended  to  restrict  the  ownership  of  literary  property 
to  a  term  of  years.  But  the  words,  u  and  no  longer,11  apply 
only  to  the  penalties  prescribed  by  the  statute,  and  cannot 
rightly  be  construed  as  affecting  the  common-law  right  or 
remedies.  The  right  to  sue  for  the  statutory  penalties  was 
given  for  a  term  of  years,  "  and  no  longer  ; "  but,  both  during 
this  term  and  after  its  expiration,  the  common-law  remedies 
remained  unimpaired.  "  The  words,  '  no  longer,'  "  said  Lord 
Mansfield,  L'add  nothing  to  the  sense,  which  is  exactly  the 
same  whether  these  words  are  added  or  not.'* l 

If  it  had  been  intended  to  destroy  the  common-law  right, 
and  to  make  the  statutory  the  only  protection  for  literary 
property,  not  only  would  this  purpose  have  been  made  clear 
beyond  doubt  and  dispute,  but  the  provisions  of  the  statute 
would  hava  been  very  different.  The  statutory  means  for  pro- 
tection would  have  boon  at  least  as  complete  as  those  afforded 
by  the  common  law.  The  ordinary  remedies  by  injunction  and 
by  action  for  damages  would  have  been  expressly  provided. 
The  facts  that  the  only  remedies  given  were  penalties,  that  the 
forfeited  copies  were  not  to  be  given  to  the  injured  owner,  but 
were  to  bfl  destroyed,  and  that  the  money  penalty  might  DC 
covered,  not  exclusively  by  the  person  aggrieved,  but  by  a 
common  informer,  are  in  harmony  with  the  construction  that 
the  statute  was  not  designed  to  disturb  the  common-law  rights 
uiid  remedies.  They  arc  not  reasonably  consistent  with  the 
View  that  Parliament,  in  passing  the  statute,  intended  to  take 
away  the  common-law  right. 

So  far  was  it  from  the  intent  ton  of  Parliament  to  interfere 
with  the  existing  rights  and  remedies  of  authors,  that  a  decla- 
ration was  put  into  the  statute,  which,  in  the  opinion  of  three 


'•1  Burr.  'J^h',  "What  the  act  add  nothing  to  the  sense,  any  more  th.m 
give*  with  a  unction  of  penalties  is  for  they  Would  in  n  will,  if  ■  testator  gave 
a  term  ;  and  tliu  words,  '  mid  no  longer,'     for  years."     Willes,  J.,  Ibid.  2333. 
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of  the  four  judges  in  Millar  v.  Taylor,  was  intended  expressly 
to  save  the  common-law  right,  and  to  guard  against  the  possi- 
bility of  the  statute  being  construed  to  take  away  that  right. 
Section  9  declared  **  that  nothing  in  this  act  contained  shall 
extend,  or  be.  construed  to  extend,  to  prejudice  or  confirm  any 
right  that  the  said  universities,  or  any  of  them,  or  any  person 
or  persons,  have,  or  claim  to  have,  to  the  printing  or  reprinting 
any  book  or  copy  already  printed  or  hereafter  to  be  printed." 
"  It  has  been  said,''  remarked  Mr.  Justice  Aston, "  that  this 
was  inserted  that  the  rights  which  the  universities  or  others 
had  under  letters-patent  might  not  be  affected.  There  can  be 
no  ground  for  this ;  for  the  act  does  not  at  all  meddle  with 
letters-patent,  or  enact  a  title  that  could  either  prejudice  or 
confirm  them.  This  proviso  seems  to  be  the  effect  of  extraor- 
dinary caution  that  the  rights  of  authors  at  common  law  might 
not  be  affected ;  for,  if  it  had  not  been  inserted,  I  apprehend 
clearly,  they  could  not  have  been  taken  away  by  construction, 
but  the  right  and  the  remedy  would  still  remain  unaffected  by 
the  statute."  » 

If  the  reasoning  which  has  here  been  followed  be  correct, 
the  only  sound  conclusions  are  these :  — 

1  4  Burr.  2352.   "  Had  there  been  the  that  of  authors,  or  derived  from  them  : 

least  intention,"  said  Lord  Mansfield,  no  other  right  could  possibly  be  prej- 

"  to  take  or  declare  away  every  pre-  udiced  or  confirmed  by  any  expression 

tence  of  right  at  the  common  law,  it  in  the  act.     The  words  of  the  saving 

would  have  been  expressly  enacted,  and  are  adapted  to  this  right :    '  Book  or 

there  must  have  been  a  new  preamble,  copy  already  printed,  or  hereafter  to 

totally  different  from  that  which  now  be  printed.'     They  are  not  applicable 

stands.    But  the  legislature  has  not  left  to  prerogative  copies.    If  letters-patent 

their  meaning  to  be  found  out  by  loose  to  an  author  or  his  assigns  could  give 

conjectures.     The  preamble  certainly  any  right,  they  might  come  under  the 

proceeds  upon  the  ground  of  a  right  of  generalty  of  the  saving.    But  so  little 

property    having    been  violated,  and  was  such  a  right  in  the  contemplation 

might  be  argued  from  as  an  allowance  of  the  legislature,  that  there  is  not  a 

or  confirmation  of  such  right  at  the  word  about  patents  in  the  whole  act. 

common  law.      The  remedy  enacted  Could  they  have  given  any  right,  it  was 

against  the  violation  of  it,  being  only  not  worth  saving;    because  it  never 

temporary,  might  be  argued  from  as  exceeded  fourteen  years."  Ibid.  2406. 
implying  there  existed  no   right  but         "  What,"  asked  Mr.  Justice  Willes, 

what  was  secured  by  the  act.     There-  "  was  the  right  to  be  saved,  either  as 

fore,  an  express  saving  is  added, '  that  to  books  already  printed,  or  much  more 

nothing  in  this  act  shall  extend  or  be  as  to  books  hereafter  to  be  printed,  but 

construed  to  extend  to  prejudice  or  the  common-law  right  1     Without  this 

confirm  any  right,'  &c. ;  'any  right'  is  proviso  it  might  fairly  have  been  ar- 

manifestly   any  other  right  than  the  gued,  that  there  is  nothing  in  this  act 

term  secured  by   the  act.      The  act  which  can  prejudice   the  property  of 

speaks  of    do  right   whatsoever    but  authors  in  the  copy."    Ibid.  2334. 
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Literaiy  property,  like  all  property,  lias  its  origin  in  natural 
law,  and  not  in  legislation  ;  it  is,  therefore,  a  natural  and  m>t 
an  artificial  right. 

It  has  tlte  same  general  attributes,  is  governed  by  the  same 
general  principles,  and  is  subject  to  the  same  general  condi- 
tions, that  obtain  in  the  case  or  all  property. 

Its  ownership,  like  that  of  all  property,  is  transferred  only 
with  the  consent  of  the  owner.  It  is  no  more  lost  by  publication 
than  the  ownership  of  land  ia  lost  by  a  grant  of  the  privilege  of 
hunting,  felling  timber,  or  digging  minerals,  within  iis  borders. 

The  legislature  may  rightfully  interfere  with  it,  only  as  it 
may  interfere  with  other  property. 

In  passing  the  statute  of  Anne,  Parliament  did  not  intend 
to  destroy  or  prejudice  the  common-law  rights  and  remedies  of 
authors.  The  judicial  interpretation  given  to  that  act  I > v  the 
House  of  Lords,  in  1774,  is  contrary  not  only  to  right  and  jus- 
tice, but  to  the  true  purpose  and  meaning  of  the  statute  as 
determined  by  settled  rules  of  construction. 

Judicial  History  relating  to  the  Origin  and  Nature  of 
Literary  Property. 

A  review  of  the  judicial  history  of  this  subject  will  show 
that  common-law  copyright  in  published  works  was  recog- 
nized by  the  English  courts  until  1774;  that  this  principle 
has  been  maintained  by  many  of  the  most  learned  British 
jurists;  and  that  the  decisions  which  support  the  prevailing 
doctrine  rest  on  one  disputed  precedent,  like  a  pyramid  on  its 
apex. 

Prior  to  the  statute  of  Anne,  authors  bad  a  perpetual  prop- 
erty in  their  works,  by  the  common  law.1  During  half  a 
century  after  this  statute  was  passed,  its  meaning  was  imt  dis- 
puted ;  it  being  generally  understood  that  the  only  purpose  and 
effect  of  the  act  was  to  provide  a  cumulative  remedy  against 
piracy.  The  Court  of  Chancery  proceeded  uniformly  on  this 
assumption,  and  granted,  between  1735  and  1752,  not  fewer 
than  five  injunctions  restraining  piracy  of  printed  books  not 
protected  by  the  statute.2     The  injunctions  were  granted  and 

1  See  History  of  Literary  Property,  Wnltlioe  v.  Wnlkcr,  Tonson  v.  ^Valker, 
/*wf.  |  cited  I  Burr.  288&i  Tonson  r.  Walker, 

-  i  yre  w.  Walker,  Motte  v.  Falkncr,    :J  Swans.  671 
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acquiesced  in  on  the  ground  that  the  ownership  of  literary 
property  was  perpetual  by  the  common  law,  and  had  not  been 
taken  away  or  abridged  by  the  statute.  These  were  equity 
decisions ;  but,  in  speaking  of  their  weight,  Lord  Mansfield 
said  that  "  the  judicial  opinions  of  those  eminent  lawyers  and 
great  men  who  granted  or  continued  injunctions,  in  cases  after 
publication,  not  within  8  Queen  Anne,  uncontradicted  by  any 
book,  judgment,  or  saying,  must  weigh  in  any  question  of  law ; 
much  more  in  a  question  of  mere  theory  and  speculation  as  to 
what  is  agreeable  or  repugnant  to  natural  principles.  I  look 
upon  these  injunctions  as  equal  to  any  final  decree." l  "  The 
whole  jurisdiction  exercised  by  the  Court  of  Chancery  since 
1710,"  said  Mr.  Justice  Willes  in  1769,  "  against  pirates  of 
copies,  is  an  authority  that  authors  had  a  property  antecedent 
to  which  the  act  gives  a  temporary  additional  security."  a 

In  1760,  the  plea  was  first  raised  in  an  English  court  of  law, 
that  the  purpose  and  effect  of  the  statute  of  Anne  were  to  give 
to  authors  a  limited  monopoly  in  their  productions  ;  that  copy- 
right had  been  created  by  the  statute,  and  existed  only  by  vir- 
tue of  it ;  and  that  no  author  had  an  exclusive  right  to  his 
book  after  publication,  and  consequently  no  remedy  against 
piracy,  except  under  the  statute.  This  theory  found  no  favor 
with  the  judges,  who  had  not,  however,  the  opportunity  to  ex- 
pose its  unsoundness ;  for  the  case  was  discovered  to  be  one  of 
collusion,  and  was  therefore  thrown  out  of  court.  But  all  of 
'the  judges  are  known  to  have  favored  the  plaintiff.8 

1  Millar  r.   Taylor,  4  Burr.  2899.  »  Ibid.  2328. 

"  They    considered    the     act,"     said  8  Tonson   v.  Collins,  1  W.  Bl.  801, 

Lord  Mansfield,  "  not    as  creating  a  821.    "  I  have  been  informed,  from  the 

new  offence,  but  as  giving  an  addi-  best  authority,  that,  so  far  as  the  court 

tional  security  to  a  proprietor  grieved  ;  had  formed  an  opinion,  they  all  in- 

and  gave  relief  without  regard  to  any  clined  to  the  plaintiff."      Willes,  J., 

of  the  provisions  in  the  act,  or  whether  Millar  v.  Taylor,   4  Burr.  2327.      In 

the  term  was  or  was  not  expired.    No  1765,  doubtless  in  consequence  of  the 

injunction   can    be  obtained    till    the  legal  questions  raised  but  not  decided 

court  is  satisfied  that  the  plaintiff  has  in  Tonson  v.  Collins,  the  Lord  Chan- 

a  clear  legal  right.    And  where,  for  the  ccllor  dissolved  the  injunction  which 

sake  of  the  relief,  the  Court  of  Chan-  had  been  granted  against  the  publica- 

eery  proceeds  upon  a  ground  of  com-  tion  of  a  book  in  which  the  copyright 

mon  or  statute  law,  their  judgments  are  had  expired.    Osborne  v.  Donaldson, 

precedents  of  high  authority  in  all  the  and  Millar  v.  Donaldson,  2  Eden,  328. 

courts  of  Westminster  Hall."     Ibid.  As  early  as  1748,  it  was  held  in  Scot- 

2407.  land  that  copyright  in  a  published  book 
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Soon  after,  the  same  plea  was  a^niii  offered  in  defence  of 
piracy.  The  fact  that  this  was  a  bold  attack  upon  the  citadel 
of  literary  property  :  that  the  work  in  controversy  was  Thom- 
son's Seasons ;  that  in  the  contest  were  the  first  lawyers  of 
the  English  bar  ;  that  Lord  Mansfield,  then  in  the  noon  of  his 
fame,  as  Chief  Justice  of  the  King's  Bench,  presided  over  the 
trial,  —  make  the  ease  of  Miliar  v.  Taylor  one  of  the  most  im- 
portant, as  it  is  one  of  the  most  famous,  in  the  English  reports. 
The  action  was  brought  in  17GG,  and  was  decided  by  the  Court 
of  Kings  Bench  in  1769.1  The  copyright  seemed  by  the 
statute  of  Anne  had  expired.  The  direct  issue  was  raised. 
Whether  a  right  of  property  hi  a  published  work  was  given  by 
the  common  law. 

The  origin  and  nature  of  literary  property  were  discussed  by 
the  judges  in  the  most  elaborate  opinions  that  have  ever  !■ 
pronounced  on  the  subject.  The  questions  considered  were: 
1.  Whether  intellectual  productions  have  the  attributes  of 
property;  -,  whether  the  exclusive  right  of  an  author  to  mul- 
tiply copies  of  his  book  existed  by  the  common  law,  aud  had 
been  recognized  prior  to  the  statute  of  Anne ;  3,  whether  this 
right  is  lost  by  publication  ;  4,  whether  it  had  been  taken 
away  or  abridged  by  the  statute  of  Anne, 

Three  of  the  four  judges — Lord  Mansfield,  and  Jul 
Aston  and  Willea —  maintained,  with  a  degree  of  learning  and 
thoroughness  that  has  not  since  been  equalled  in  the  examina- 
tion of  this  question,  thai  literary  properly  did  exist  by  the 
common  law,  and  that  its  ownership  was  neither  lost  by  publi- 
cation nor  abridged  by  the  Bt&tute  of  Anne.  Their  opinions 
were  founded  on  the  general  principle  underlying  all  property, 
lhat  the  laborer  is  entitled  to  enjoy  the  fruits  of  his  labor, 
whether  manual  or  mental  ;  that  the  common  law  existence  of 
literary  property  was  attested  by  the  history  of  two  centuries; 
that  the  author's  rights  could  not  be  prejudiced  by  publication, 
which  was  the  only  means  of  rendering  his  property  useful  or 


did  not  exist  by  the  cciiumnii  l<nv  in- 
dependently of  tin-  statute  "f  Anne. 
Mid*  inter  r.  lltimMlmt.  10  Mor.  Diet.  i>f 
Dec.  821)5:  on  np.  (Midwinter  r.  Kin- 
coid)  1  l';it.  App.  Cm.  468,  To  the. 
Mime  eHeet  are  llinton   c.  Donaldson, 


decided  In  177:J.,  10  Mor.  Dirt,  of  Dee. 
Cadell  r.  Robcrtaof)  (1H04>,  Odd. 
Lit.  Prop.  App.  5;  m  :ip.  1 1811)  o  Tat. 
App.  C:\s    ! 
'  4  Burr.  2303. 
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valuable ;  that  the  obvious  intent  of  the  legislature  in  framing 
the  act  of  Anne  was  to  provide  a  cumulative  remedy  against 
piracy,  without  disturbing  the  existing  right  of  literary  prop- 
erty ;  and  that  there  was  nothing  in  the  act  to  indicate  that 
such  was  not  its  sole  object  and  effect.  The  sound  and  en- 
lightened views  expressed  by  Lord  Mansfield  may  well  be 
quoted  here:  — 

"From  premises  either  expressly  admitted,  or  which  cannot  and 
therefore  never  have  been  denied,  conclusions  follow,  in  my  apprehen- 
sion, decisive  upon  all  the  objections  raised  to  the  property  of  an 
author  in  the  copy  of  his  own  work,  by  the  common  law.  I  use  the 
word  '  copy '  in  the  technical  sense  in  which  that  name  or  term  has 
been  used  for  ages,  to  signify  an  incorporeal  right  to  the  sole  printing 
and  publishing  of  somewhat  intellectual  communicated  by  letters.  It 
has  all  along  been  expressly  admitted  that  by  the  common  law  an 
author  is  entitled  to  the  copy  of  his  own  work  until  it  has  been  once 
printed  and  published  by  his  authority;  and  that  the  four  cases  in 
chancery  cited  for  that  purpose  are  agreeable  to  the  common  law ;  and 
the  relief  was  properly  given  in  consequence  of  the  legal  right.  The 
property  in  the  copy  thus  abridged  is  equally  an  incorporeal  right  to 
print  a  set  of  intellectual  ideas  or  modes  of  thinking,  communicated  in 
a  set  of  words  and  sentences  and  modes  of  expression.  It  is  equally 
detached  from  the  manuscript,  or  any  other  physical  existence  whatso- 
ever. .  .  . 

fc  No  disposition,  no  transfer,  of  paper  upon  which  the  composition  is 
written,  marked,  or  impressed,  though  it  gives  the  power  to  print  and 
publish,  can  be  construed  a  conveyance  of  the  copy,  without  the  au- 
thor's express  consent  to  print  and  publish,  much  less  against  his  will. 
The  property  of  the  copy  thus  narrowed  may  equally  go  down  from 
generation  to  generation,  and  possibly  continue  for  ever,  though  neither 
the  author  nor  his  representatives  should  have  any  manuscript  whatso- 
ever of  the  work,  —  original,  duplicate,  or  transcript.  .  .  . 

**If  the  copy  belongs  to  an  author  after  publication,  it  certainly  be- 
longed to  him  before.  But,  if  it  does  not  belong  to  him  after,  where 
is  the  common  law  to  be  found  which  says  there  is  such  a  property 
before  ?  All  the  metaphysical  subtleties  from  the  nature  of  the  thing 
may  be  equally  objected  to  the  property  before.  It  is  incorporeal ;  it 
relates  to  ideas  detached  from  any  physical  existence.  There  are  no 
indicia  ;  another  may  have  had  the  same  thoughts  upon  the  same  sub- 
ject, and  expressed  them  in  the  same  language,  verbatim.  At  what 
time  and  by  what  act  does  the  property  commence  ?    The  same  string 
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of  questions  may  be  asked  upon  the  copy  before  publication.     Is  it 
real  or  personal  ?     Does  it  go  to  the  heir  or  to  the  executor?     J- 
a  right  which  ou  only  be  defended  by  action,  ia  it,  as  a  CAOM  fa  OdAfalt, 
assignable  or  not  ?     Can  it  be  forfeited  ?     Can  it  be  taken  in  execution  ? 
Can  it  be  vested  in  the  assignees,  under  a  eorninissiun  of  bankrupt' 

w  The  common  law  as  to  the  copy  before  publication  cannot  be 
found  iu  custom.  Before  1732,  the  case  of  &  piracy  before  publication 
Devw  existed;  it  never  was  put  or  supposed.  There  is  not  a  syllable 
about  it  to  be  met  with  anywhere.  The  regulations,  the  ordinal* 
the  acts  of  Parliament,  the  cases  in  Westminster  Hall,  all  relate  to  the 
copy  of  books  after  publication  by  the  authors.  Since  L732,  there  is 
not  a  word  to  bo  traced  about  it,  except  from  the  four  cases  in  chan- 
cery.  .  .  . 

*•  From  nlint  smnve,  then,  is  the  common  law  drawn,  which  is  ad- 
mitted to  be  so  clear  iu  respect  of  the  copy  before  publication?  From 
tlii>  argument:  Because  it  is  just  that  an  author  should  reap  the  pecu- 
niary profits  of  his  own  ingenuity  and  labor.  It  ia  just  that  another 
should  not  use  his  name  without  his  consent.  It  is  lit  that  he  should 
judge  when  to  publish.  It  is  fit  he  should  not  only  choose  the  time, 
but  the  munner,  of  publication,  —  how  many,  what  volume,  what  print. 
It  is  lit  he  should  choose  to  whose  care  he  will  trust  the  accuracy  and 
correctness  of  the  impression,  to  whose  honesty  In-  will  confide,  not  to 
foist  in  Additions;  with  other  reasonings  of  the  same  eSeot, 

"  I  allow  them  sulncient  to  show  it  is  agreeable  to  the  principles  of 
right  and  wrong,  the  fituess  of  things,  convenience,  and  policy,  and 
therefore  to  the  common  law,  to  protect  the  copy  before  publication. 
But  the  same  reasons  hold  after  the  author  has  published.  He  can 
n tap  no  pecuniary  profit,  if,  the  next  inunient  after  his  work  comes 
out,  it  may  he  pirated  upon  worse  paper,  and  in  worse  print,  and 
in  ft  chcupi  r  volume.  The  8th  of  Queen  Anno  is  no  answer.  We 
are  considering  the  commou  law  Upon  principles  before  aud  inde- 
pendent of  that  act.  The  author  may  not  only  be  deprived  of  any 
profit,  but  lose  the  expense  he  has  been  at.  He  is  no  more  master 
of  the  use  of  his  own  name.  He  has  no  control  over  the  correct! 
of  his  own  work,  lie  cannot  prcveut  additions.  He  cannot  retract 
errors.  He  cannot  amend  or  cancel  a  faulty  edition.  Any  one  may 
print,  pirate,  and  perpetuate  the  imperfections,  to  the  disgrace  and 
against  the  will  of  the  author;  may  propagate  sentiments  under  his 
name  which  be  disapproves,  repents,  and  is  ashamed  of.  lie  can  exer- 
cise no  discretion  as  to  the  maimer  in  which,  or  the  persons  by  whom, 
his  work  shall  be  published.  For  these  and  many  more  reasons,  it 
-  to  DM  jttSt  and  fit  to  protect  the  copy  alter  publication. 
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"  All  objections  which  hold  as  much  to  the  kind  of  property  before 
as  to  the  kind  of  property  after  publication,  go  for  nothing;  they  prove 
too  much.  There  is  no  peculiar  objection  to  the  property  after,  except 
that  the  copy  is  necessarily  made  common  after  the  book  is  once  pub- 
lished. Does  a  transfer  of  paper  upon  which  it  is  printed  necessarily 
transfer  the  copy,  more  than  the  transfer  of  paper  upon  which  the  book 
is  written  ?  The  argument  turns  in  a  circle :  '  The  copy  is  made  com- 
mon, because  the  law  does  not  protect  it ;  and  the  law  cannot  protect 
it,  because  it  is  made  common.'  The  author  does  not  mean  to  make  it 
common ;  and,  if  the  law  says  he  ought  to  have  the  copy  after  publica- 
tion, it  is  a  several  property,  easily  protected,  ascertained,  and  secured. 
The  whole,  then,  must  finally  resolve  in  this  question,  whether  it  is 
agreeable  to  natural  principles,  moral  justice  and  fitness,  to  allow  him 
the  copy  after  publication  as  well  as  before.  The  general  consent  of 
this  kingdom  for  ages  is  on  the  affirmative  side.  The  legislative  au- 
thority has  taken  it  for  granted,  and  interposed  penalties  to  protect  it 
for  a  time." l 

After  the  most  thorough  examination  of  the  general  scope 
and  purpose  of  the  statute  Of  Anne,  the  circumstances  under 
which  it  was  passed,  and  especially  the  language  employed  to 
express  its  meaning,  the  three  judges  in  the  majority  agreed 
that  to  interpret  the  statute  as  creating  a  right  for  a  term  of 
years,  or  as  destroying  an  existing  right,  was  contrary  to  the 
obvious  intent  of  the  legislature,  the  plain  meaning  of  the  act, 
and  the  most  natural  and  established  rules  of  construing  stat- 
utes. Lord  Mansfield  thought  that  it  was  "  impossible  to  imply 
this  act  into  an  abolition  of  the  common-law  right,  if  it  did 
exist;  or  into  a  declaration  that  no  such  right  ever  existed.  .  .  . 
Had  there  been  the  least  intention  to  take  or  declare  away 
every  pretence  of  right  at  the  common  law,  it  would  have  been 
expressly  enacted ;  and  there  must  have  been  a  new  preamble, 
totally  different  from  that  which  now  stands."  a 
.  Mr.  Justice  Yates,  dissenting  from  the  conclusions  reached 
by  his  associates,  argued  that  there  could  be  no  property  in 
intellectual  productions ;  that  the  sole  right  of  an  author  to  the 
copy  of  his  published  works  was  unknown  in  England  before 
the  statute  of  Anne  ;  and  that  copyright  was  a  limited  monopoly 
created,  and  wholly  regulated,  by  that  act. 

»  4  Burr.  2396-99.  »  Ibid.  2405,  2406. 
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The  thoughtful  student  will  seek  in  vain  in  the  reported 
opinion  of  ibis  judge  for  good  reasons  to  rapport  his  remark- 
able theory.  Those  who  are  convinced  by  the  sound  reasoning  of 
the  court,  and  are  led  to  the  conclusions  reached  by  it,  will  look 
upon  his  exposition  of  legal  principles  as  wholly  unsound,  his 
toning  :is  sophistry,  and  his  statement  of  facts  as  contrary 
to  plain  history.  This  had  law,  sophistry,  and  perversion  of 
facts,  were  woven  into  a  solemn  judicial  opinion,  which  is  plau- 
sible enough  to  have  misled  many  intelligent  men,  but  which 
was  doubtless  heard  with  surprise  by  the  other  judges  of  the 
court. 

Mr.  Justice  Yates  asserted  that  ''nothing  can  he  the  object 
of  property  which  has  not  a  corporeal  substance."  1  And  yet 
materiality  is  no  more  essential  to  the  right  of  property  than  is 
color  or  shepe<  A  subject  of  property  must  be  capable  of  iden- 
tification, in  order  that  ownership  may  be  asserted.  This  is  a 
necessary  attribute  of  property;  and,  where  it  exists  with  the 
other  essential  qualities,  it  matters  not  whether  the  tiling  be 
corporeal  or  incorporeal. 

He  denied  that  intellectual  productions  could  be  the  subject 
of  property,  because  they  cuuld  not  be  identified.1  And  yet  ho 
admitted  the  king's  property  in  prerogative  copies  ;  that  mem- 
bers of  the  stationers1  company  had  exercised  the  exclusive 
right  of  printing  books;  that  injunctions  had  been  granted 
protecting  authors  from  piracy;  and  that  the  statute  of  Anne 


»  4  Burr.  2B63.  "Hut  the  | 
erty  here  claimed,"  he  continued,  "is 
nil  Ideal  :  a  set  of  Ideal  which  have  no 
bounds  or  mark*  whatever,  nothing 
that  is  capable  of  a  visible  possession, 
nothing  that  can  sustain  any  one  of 
the  qualities  or  Incidents  of  property. 
Their  whole  existence  ia  in  tlie  mind 
alone;  Incapable  of  any  other  modes 
of  acquisition  or  enjoyment  tbnn  by 
mental     pa  Of    apprehension  ; 

safe  ami  invulnerable  from  their  own 
Immateriality;  niJ  trespass  can  reach 
tin  in  ;   DO  tort,  h  fleet  them  ;    no  fraud 

or  violence)  diminish  «r  damage  them. 
theee  are  the  phantoms  which  the 

author  would  grasp  and  confine  to 
himself;  and  these  are  what  llie  de- 
fendant is  charged  With  having  rublied 


the  plaintiff  of."  Mr.  .JuMice  Thomp- 
son nid,  that  tliUvieMruf  the  nature  of 
Copyright  "  would  hardly  deserve  a 
Hffottl  notice,  had  it  not  been  taken 
by  a  distinguished  judge."  U'heaton 
n.  Peters,  S  Pit  I 

J  "  There  is  another  maxim,  too,"  he 
snid,  "concerning  property,  'that 
nothing  can  be  an  object  of  pro|>erty 
that  is  not  capable  of  distinguishable 
proprietary  mark*.'  .  .  .  Now,  where 
■re  the  indicia  or  distinguishing  m  u  In 
Of  Ideal  I  What  distinguishing  marks 
can  a  man  fix  upon  a  set  of  iutelh 
Ideas,  so  as  to  call  himself  the  proprie- 
tor of  them  '  They  have  no  earmarks 
upon  them;  no  tokens  of  a  particular 
proprietor."     4  Burr.  2366-06. 
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gave  a  monopoly  in  books  for  a  limited  term.  Every  one  of 
these  conceded  facts  shows  the  falsity  of  the  assertion  that 
intellectual  productions  are  incapable  of  identification.  Worse 
than  useless  would  have  been  the  statute  securing  the  exclusive 
right  of  printing  a  literary  composition,  if  the  ownership  of  such 
production  were  beyond  the  possibility  of  determination.  The 
very  admissions  of  Mr.  Justice  Yates  show  that  the  meum  and 
tuum  line  can  be  drawn  and  preserved  with  the  same  ease  and 
precision  in  the  case  of  literary  productions  as  in  that  of  lands 
or  bonds. 

Equally  fallacious  is  his  argument,  that  there  can  be  no  prop- 
erty in  intellectual  productions  because  they  are  not  capable  of 
separate  possession.1  The  possession  of  any  kind  of  property 
is  often,  and  may  always  be,  theoretical.  It  is  only  by  a  fiction 
of  the  law  that  the  owner  is  said  in  many  cases  to  be  in  pos- 
session of  real  property.  He  cannot  actually  and  personally 
possess  extensive  lands.  He  may  be  the  owner  of  estates  in 
opposite  parts  of  the  world,  —  of  fields  which  he  never  sees.  The 
legal  possession  is  in  him ;  the  actual  possession,  with  the  right 
of  use,  may  be  in  another.  So  personal  property  is  transferred, 
with  the  right  of  use,  to  the  actual  possession  of  any  person, 
without  prejudice  to  the  owner's  title.  It  is  the  right  of 
ownership  which  gives  the  title  to  legal  possession.  Where 
this  right  exists,  it  matters  not  whether  or  not  the  property 
is  in  the  actual  possession  of  the  owner.  When  the  property 
is  identified  and  the  legal  title  established,  the  law  protects  the 
rightful  owner.  The  same  is  true  of  literary  property.  This 
principle  was  conceded  by  Mr.  Justice  Yates,  in  the  case  of 
material  possessions.  "  But  how  can  an  author,"  he  asked, 
"after  publishing  a  work,  confine  it  to  himself?"2    This  is 


1  4  Burr.  2357,  2368,  2384,  2385.  publication,  he  might  hare  excluded 
1  "  It  is  not  necessary,  I  own,  that  all  the  world  from  participating  with 
the  proprietor  should  always  have  the  him,  or  knowing  the  sentiments  it  con- 
total  actual  possession  in  himself.  A  tained.  But  by  publishing  the  work 
potential  possession,  a  power  of  con-  the  whole  was  laid  open ;  every  senti- 
fining  it  to  his  own  enjoyment,  and  ex-  ment  in  it  made  public  for  ever ;  and 
eluding  all  others  from  partaking  with  the  author  can  never  recall  them  to 
him,  is  an  object  or  accident  of  prop-  himself,  never  more  confine  them  to 
erty.  But  how  can  an  author,  after  himself  and  keep  them  subject  to  his 
publishing  a  work,  confine  it  to  himself  ?  own  dominion."  4  Burr.  2363. 
If  he  had  kept  the  manuscript  from 

3 
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equivalent  to  asking  how  the  owner  who  has  vested  the  use  of 
his  lands  in  another,  or  lias  sent  his  vessels  and  cargoes  in 
charge  of  another  to  distant  seas,  can  confine  his  property  to 
himself 

Be  admitted  that  property  is  acquired  by  labor;  but  argued 
that  the  property  created  by  mental  labor  is  in  the  material 
manuscript,  which  merely  preserves  the  results  of  the  authors 
industry |  and  not  in  the  intellectual  production,  which  alone  is 
the  fruit  of  that  industry.1 

He  conceded  that  an  author  has  an  exclusive  right  to  his 
production  while  it  is  in  manuscript,  and  that  it  may  pass  from 
his  possession  into  that  of  others;  but  that  no  one  is  entitled 
to  publish  it  without  authority.2  The  unlicensed  publication 
of  a  composition  cannot  be  any  violation  of  property  in  the 
materia]  manuscript,  since  that  may  be  returned  without  injury 
to  the  author  after  publication;  or  publication  may  be  from  a 
copy,  leaving  the  original  undisturbed  in  the  author's  post 
sion.  The  only  ground  on  which  the  author  may  prevent  the 
publication  of  his  manuscript  is  that  of  property  in  the  incor- 
poreal, literary  composition,  But  Mr.  Justice  Yates  denied  the 
existence  of  this  ground,  in  holding  that  an  intellectual  produc- 
tion could  not  be  the  subject  of  property.  He  conceded  that 
the  owner  might  lend  his  manuscript  to  another  person  with 
the  stipulation  that  it  should  not  be  published  ;  but  ho  denied, 
what  is  the  same  in  principle,  that  the  owner  might  publish  his 
manuscript  wiih  the  stipulation  or  contract  that  no  person, 
without  authority,  should  republish  it.3  He  defended  the  right 
of  the  author  before  publication,  on  the  ground  that  the  manu- 
script is  then  in  "  his  dominion."  But,  when  the  author  has 
intrusted  his  manuscript  to  another,  it  is  in  his  dominion  only 
by  a  fiction  of  law.  On  the  same  principle,  the  literary  prop- 
erty in  the  work,  after  publication,  continues  in  the  dominion 
of  the  author  until  his  title  in  the  property  ceases.  If  Mr. 
Justice  Yates  intended  to  maintain,  that  manuscript,  but  not 
published,  productions  may  be  the  subject  of  property,  the 
fallacy  was  well  exposed  by  Lord  Mansfield,  who  forcibly 
pointed  out  that  every  argument  against  the  existence  of  liter- 


1  4  Burr.  2357. 


a  IUd.  2300,  2864,  2378. 


»  Ibid.  2364. 
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ary  property  after  publication  applies  with  equal  force  to  the 
existence  of  such  property  before  publication.1 

Mr.  Justice  Yates  asserted  that  the  act  of  publication  is  "  a 
gift  to  the  public,"  and  that  the  "  author  must  be  deemed  to 
intend  it "  as  such.2  And  yet  the  author  loudly  protests  against 
the  unlicensed  appropriation  of  his  work,  and  never  ceases  to 
assert  his  ownership.8 

He  declared  that  property  in  copies  was  unknown  before  the 
statute  of  Anne  was  passed.  And  yet  the  twelve  sworn  jury- 
men sitting  before  him  had  found,  after  careful  investigation, 
"  that  before  the  reign  of  her  late  Majesty,  Queen  Anne,  it  was 
usual  to  purchase  from  authors  the  perpetual  copyright  of  their 
books,  and  to  assign  the  same  from  hand  to  hand  for  valuable 
considerations,  and  to  make  the  same  the  subject  of  family 
settlements  for  the  provision  of  wives  and  children."  4 

He  said  that  in  framing  the  statute  of  Anne  "  the  legislature 
had  no  notion  of  any  such  things  as  copyrights  as  existing 
for  ever  at  common  law ;  but  that,  on  the  contrary,  they  under- 
stood that  authors  could  have  no  right  in  their  copies  after 
they  had  made  their  works  public,  and  meant  to  give  them  a 
security  which  they  supposed  them  not  to  have  had  before."  6 
And  yet,  as  has  been  shown,  the  very  persons  who  petitioned 
for  that  act,  and  who  were  instrumental  in  securing  its  passage, 
expressly  informed  Parliament,  in  written  language  whose 
meaning  could  not  be  mistaken,  that  authors  then  had  and 
previously  had  had  in  their  published  works  exclusive  rights, 
which  were  perpetual  by  the  common  law. 

Because  the  word  "  vesting "  was  used  by  Parliament,  he 
urged  that  there  could  have  been  no  property  in  books  before 

1  4  Burr.  2397.  law  protects  copyright  after  publica- 

3  Ibid.  2363.  tion,  the  reasoning  in  law  is,  that  the 

*  "  With  respect  to  the  third  objec-  law  does  not  so   protect  it,  because 

tion,  that  by  publication  the  property  publication  operates  as  a  gift  to  the 

is  given  to  the  public :  if  it  is  meant  as  public ;   and  the  reasoning  in  fact  is, 

a  fact  that  the  author  intends  to  give  that  the  publication  must  be  taken  to 

it,  it  is  contrary  to  the  truth ;  for  the  operate  as  a  gift  to  the  public,  because 

proprietors  of  copyright  have  continu-  after  publication  the  law  does  not  pro- 

oasly  claimed  to  keep  it.    If  it  is  meant  tect  copyright."     Erie,  J.,  Jefferys  v. 

that  the  publication  operates  in  law  as  Boosey,  4  H.  L.  C.  872. 

a  gift  to   the  public,  the  question  is  *  4  Burr.  2306. 

begged,  and  the  reasoning  is  in  a  circle.  6  Ibid.  2390. 
For  the  question  being,  whether  the 
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the  act  of  Anne.1  And  yet  this  word  is  found  only  in  the 
title,  which  is  not  an  essential  part  of  the  act;  while  the  word 
u  secured  "  is  employed  in  the  hody  of  the  statute.2 

He  believed  that  "the  property  of  authors  must  be  Ribjeot 
to  the  same  rule  of  law  as  the  property  of  other  men  is  gov- 
erned by." 3  And  yet  he  offered  three  hours  of  special  pleading 
to  show  that  this  "  Bame  rule  "  was  not  applicable  to  literary 
property. 

"•The  labors  of  an  author,'1,  he  said,  "  have  certainly  a  right 
to  a  reward."4  And  yet  he  alone,  of  the  four  judges  whose 
duty  it  was  to  see  that  that  right  was  protected,  declared  the 
only  means  by  which  such  reward  is  possible  to  be  a  bar  to  its 
realization. 

Having  thus  argued  that  the  industry  of  authors  was  enti- 
tled to  no  protection  from  English  law  other  than  what  the 
legislature  might  choose  to  give,  and  having  sought  to  support 
this  posit  ion  by  extra-judicial  objections  to  the  just  rights 
claimed  for  men  of  letters,6  he  did  not  hesitate  to  declare  :  "  I 
wish  as  sincerely  as  any  man  that  learned  men  may  have  all 
the  encouragements  and  all  the  advantages  that  are  consistent 
with  the  general  right  and  good  of  mankind."6 


l  4  Burr.  2389. 

*  'The  word  'vesting'  in  tlic  title 
cannot  t*  argued  front  as  declaratui  j 
that  there  was  DO  property  before.  The 
title  i*  hut  OHM  read  ;  and  is  no  part 
of  the  net.  In  the  body,  the  word 
*  secured '  is  made  use  of."  Lord 
Munxtkld,  ibid.  iMOG. 

*  Ibid.  28 

*  Ibid.  2360. 

8  "  I  have  before  observed  tlie  dan- 
perOQi  snares  which  this  ideal  projterty 

■rfll  lay,  as  it  carries  no  proprietary 

marks  in  ittelf,  and  is  not  bound  down 
to  toy  formal  stipulations  Soobscuro 
h  property,  MpMfolly  alter  the  work 
has  been  a  long  while  published,  might 
lead  many  bookseller*  into  many  liti- 
gations. And,  in  such  li  many 
doubtful  questions  might  trite :    such 

jtn.  whether  the  author  of  the  worl 
not  Intend   it  as  a  gift  to  the  public  ; 
whether,  since  that,  lie  has  not  aban- 
doned  it  to    the  public,  ami    at  what 


time  ;  disputes  also  might  arise  among 
authors  themselves,  whether  the  works 
of  one  author  were  or  were  not  the 
same  with  those  of  another  author; 
or  whether  there  were  only  colorable 
differences, — a  question  thnt  would  be 
Uabsf  t"  great  uncertainties  and  doubts. 
So,  whether  those  who  should  compile 
notes  on  a  publication,  and  should  in- 
sert the  text,  should  be  liable  to  an  ac- 
tion for  it ;  or,  if  the  note*  Were 
the  author  might  refuse  the  publication 
of  them."    Ibid.  2804 

•  Ibid.  1884  '  EM  if  the  monop- 
oly," lie  continued,  "now  claimed  be 
contrary  to  the  great  laws  of  property, 
ami  totally  unknown  to  the  ancient  an  I 
en mmon  law  of  England;  it  tbn estab- 
lishing of  this  claim  will  directly  con- 
tradict the  legislative  authority,  and 
introduce  a  tpoeict  of  property  con- 
trary to  the  end  for  which  the  whole 
system  of  property  was  establish. 
it  will  tend  to  embroil  the  peace  of 
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As  Chief  Justice  of  the  Court  of  King's  Bench,  Lord  Mans- 
field now  pronounced  one  of  the  grandest  judgments  in  Eng- 
lish judicial  literature.  It  may  well  be  given  in  the  language 
of  Mr.  Justice  Aston  :  "  Upon  the  whole,  I  conclude,  that  upon 
every  principle  of  reason,  natural  justice,  morality,  and  com- 
mon law ;  upon  the  evidence  of  the  long-received  opinion  of 
this  property  appearing  in  ancient  proceedings  and  in  law 
cases ;  upon  the  clear  sense  of  the  legislature,  and  the  opinions 
of  the  greatest  lawyers  of  their  time  in  the  Court  of  Chancery 
since  that  statute,  —  the  right  of  an  author  to  the  copy  of  his 
work  appears  to  be  well  founded;  and  that  the  plaintiff  is 
therefore,  upon  this  special  verdict,  entitled  to  his  judgment. 
And  I  hope  the  learned  and  industrious  will  be  permitted  from 
henceforth  not  only  to  reap  the  same,  but  the  profits  of  their 
ingenious  labors,  without  interruptions,  to  the  honor  and 
advantage  of  themselves  and  their  families." 1 

Thus,  in  the  tribunal  over  which  Lord  Mansfield  presided, 
the  cause  of  piracy  suffered  a  signal  and  deserved  defeat.  But 
in  1774  the  attack  on  literary  property  was  renewed,  in  the 
House  of  Lords,  in  the  case  of  Donaldson  v.  Becket,2  which 
had  been  brought  on  appeal  from  the  Court  of  Chancery,  where 
an  injunction  had  been  granted  in  conformity  with  the  law  as 
declared  in  Millar  v.  Taylor. 

Eleven  judges  were  ordered  to  give  their  opinions  on  the 
same  vital  questions  that  had  been  exhaustively  reviewed  and 
settled,  five  years  before,  by  the  King's  Bench.  Ten  were  of 
opinion  that  at  common  law  the  author  of  an  unpublished  liter- 
ary composition  had  the  sole  right  of  publishing  it  for  sale,  and 
might  bring  an  action  against  any  person  who  published  the 
manuscript  without  his  consent.    One  dissented  from  this  view. 

Eight  maintained  that  by  the  common  law  the  author's  ex- 
clusive rights  were  not  lost  or  prejudiced  by  publication ;  in 
other  words,  that  copyright  in  a  published  work  existed  by  the 
common  law. 

society  with   frequent  contentions,  —  strip  the  subject  of  his  natural  right  — 

contentions  most  highly  disfiguring  the  if    these  or  any  of    these    mischiefs 

face  of  literature,  and  highly  disgusting  would  follow,  I  can  never  concur  in 

to  a  liberal  mind  ;  if  it  will  hinder  or  establishing  such  a  claim." 
suppress  the  advancement  of  learning         1  4  Burr.  2354. 
and  knowledge ;  and,  lastly,  if  it  should        *  Ibid.  2408. 
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Tbree  believed  that  publication  was  an  abandonment,  of  the 
common-law  property.  Seven  of  the  eleven  judges  expressed 
the  opinion,  that  the  ownership  of  literary  property  was  perpet- 
ual by  the  common  law. 

Five  maintained  that  the  statute  of  Anne  did  not  destroy, 
abridge,  or  in  any  way  prejudice  the  common-law  property  in 
a  published  work,  and  did  not  deprive  the  author  of  his  com- 
mon-law remedies.  Six  contended  that  the  common-law  right, 
after  publication,  was  taken  away  by  Ihe  statute,  to  which  alone 
the  author  must  look  for  protection.1 

Lord  Mansfield,  being  a  peer,  did  not  deliver  an  opinion; 
but  it  was  well  known  that  lie  firmly  adhered  to  the  enlight- 
ened doctrines  which  be  had  before  advocated.2  Including  him, 
the  twelve  judges  were  evenly  divided  in  opinion  as  to  whether 
the  statute  of  Anne  had  abridged  the  author's  common-law 
property,  or  left  it  perpetual :  while  nine  to  three  believed  that, 
under  the  common  law,  publication  was  not  an  abandonment 
of  the  author's  rights  ;  or,  in  other  words,  that  his  property 
was  the  same  after  as  before  publication. 

Chief  among  those  who  advised  the  Lords  that  literary  prop- 
erty was  not  less  inviolable  than  any  species  of  property  known 
to  the  law  of  England,  was  Sir  William  Blackstone,  whose 
teachings  will  ever  be  a  pure  fountain  source  of  knowledge  for 
all  students  of  English  jurisprudence. 


1  The  questions  submitted  to  the 
judges  were  as  follows:  — 

1.  "  Whether  at  common  law  an  au- 
thor of  iiny  lnn»k  or  literary  composi- 
tion Inn)  (tie  sole  right  of  first  printing 
and  publishing  the  same  brultj  and 
might  bring  nil  action  against  any  per- 
son who  printed,  published,  ami  sold 
the  same,  without  his  consent."  Ten 
judges,  or  eleven  including  Lord  Mans- 

M ;  and  one,  no. 

2.  "  If  the  author  had  such  right 
originally,  did  the  law  take  it  nwny, 
upon  his  printing  and  publishing  such 
book  or  literary  composition  !'  and 
might  any  pftnoa  afterward  reprint, 
and  m|]  for  hii  own  benefit,  such  book 
or  literary  composition,  against  the  will 

author!"     No, eight;  including 
Lord  Mansfield,  nine.     Ye*,  three. 
8.  "If  ndl  action  would  have  lain 


at  common  law,  is  it  taken  away  by 
the  statute  of  8th  Anne  f  And  is  an 
author  by  the  said  statute  precluded 
from  every  remedy,  except  on  the 
foundation  of  the  said  statute,  and  on 
the  terms  and  conditions  prescribed 
thereby  ?  "  No,  five  ;  including  Lord 
Mansfield,  six.     Yes,  six. 

i,  "  Whether  the  author  of  any 
literary  composition,  am!  his  assigns, 
had  lie  sole  right  of  printing  and  pub- 
lishing the  same  in  perpetuity  by  the 
common  law  1  "  Yes,  seven  ;  with 
Lorll  Mansfield,  eight.     No,  four. 

6.  "Whether  this  right  is  in  any 
way  Impeached*  restrained,  or  taken 
away  by  the  statute  8th  Anne  J  "  No, 
lire;  with  Lord  Mansfield,  six.  Yes, 
six.     4  liurr.  2  J  08. 

«  See  ibid.  2417. 
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Lord  Camden  now  moved  the  judgment  of  the  House,  and 
exerted  his  influence  on  the  wrong  side.  He  declared  that 
there  was  no  foundation  for  the  perpetual  ownership  of  literary 
property,  either  in  the  common  law  or  in  the  principles  of 
sound  policy  or  good  sense.  That  his  specious  harangue 
should  have  turned  the  scale,  as  it  is  said  to  have  done,  is 
certainly  not  to  the  credit  of  the  House  of  Lords.  The  absurd 
character  of  the  speech  is  well  shown  by  the  following  speci- 
men:— 

"If  there  be  any  thing  in  the  world  common  to  all  mankind,  science 
and  learning  are  in  their  nature  publici  juris,  and  they  ought  to  be  as 
free  and  general  as  air  or  water.  They  forget  their  Creator,  as  well 
as  their  fellow-creatures,  who  wish  to  monopolize  his  noblest  gifts  aud 
greatest  benefits.  Why  did  we  enter  into  society  at  all,  but  to  en- 
lighten  one  another's  mind,  for  the  common  welfare  of  the  species  ? 
Those  great  men,  those  favored  mortals,  those  sublime  spirits,  who 
share  that  ray  of  divinity  which  we  call  genius,  are  intrusted  by  Prov- 
idence with  the  delegated  power  of  impartiug  to  their  fellow  creatures 
that  instruction  which  heaven  meant  for  universal  benefit.  They  must 
not  be  niggards  to  the  world,  or  hoard  up  for  themselves  the  common 
stock.  We  know  what  was  the  punishment  of  him  who  hid  his  talent; 
and  Providence  has  taken  care  that  there  shall  not  be  wantiug  the 
noblest  motives  and  incentives  for  men  of  genius  to  communicate  to 
the  world  those  truths  and  discoveries  which  are  nothing  if  uncom- 
tnunicated.  Knowledge  has  no  value  or  use  for  the  solitary  owner : 
to  be  enjoyed,  it  must  be  communicated.  Scire  tuum  nihil  est,  nisi  te 
scire  hoc  sciat  alter.  Glory  is  the  reward  of  science,  and  those  who 
deserve  it  scorn  all  meaner  views.  I  speak  not  of  the  scribblers  for 
bread,  who  tease  the  press  with  their  wretched  productions :  fourteen 
years  is  too  long  a  privilege  for  their  perishable  trash.  It  was  not  fur 
gain  that  Bacon,  Newton,  Milton,  Locke,  instructed  and  delighted  the 
world ;  it  would  be  unworthy  such  men  to  traffic  with  a  dirty  book- 
seller for  so  much  a  sheet  of  letter-press.  When  the  bookseller  offered 
Milton  five  pounds  for  his  Paradise  Lo^t,  he  did  not  reject  it,  and 
commit  his  poem  to  the  flames ;  nor  did  he  accept  the  miserable  pit- 
tance as  the  reward  of  his  labor.  lie  knew  that  the  real  price  of  his 
work  was  immortality,  and  that  posterity  would  pay  it.  Some  authors 
are  as  careless  about  profit  as  others  are  rapacious  of  it ;  and  what  a 
situation  would  the  public  be  in,  with  regard  to  literature,  if  there  were 
no  means  of  compelling  a  second  impression  of  a  useful  work  to  be  put 
forth,  or  wait  till  a  wife  and  childreu  are  to  be  provided  for  by  the 
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sale  of  an  edilicm !  All  our  learning  will  be  looked  up  in  the  hands  of 
the  Ton>ona  and  the  Lintons  of  lite  age,  who  will  set  what  price  upon 
it  their  avarice  chooses  to  demand,  till  the  public  become  as  much  their 
slaves  n9  their  own  hackney  compilers  are."1 

It  would  secni  that  this  extravagant  speech  would  have 
moved  the  peers  only  to  disgust;  that  the  highest  judicial  tri- 
bunal of  England,  deliberating  on  one  of  the  greatest  questions 
ever  brought  before  it,  would  have  been  guided  by  the  pure 
principles  which  had  been  so  forcibly  expounded  by  the  Chief 
Justice  and  the  profoundest  jurists  of  England,  rather  than  by 
the  fallacious  theories  of  Judge  Yates  and  the  Sophonioric  rhet- 
oric of  Lord  Camden.  But  it  was  not  so.  Contrary  to  right 
and  reason,  it  declared,  that  literary  property  may  be  lost  by 
the  only  act  —  publication  —  which  renders  it  useful ;  contrary 
to  the  intention  of  that  body,  as  it  had  been  judicially  inter- 
preted for  half  a  century,  it  decided  that  Parliament,  in  legis- 
lating '*  for  the  encouragement  of  learned  men  to  compose  and 
write  useful  books,"  meant  to  afford  such  encouragement  by 
taking  from  authors  far  more  than  it  gave  to  them ;  contrary 
to  these  and  other  considerations,  it  fixed  in  English  jurispru- 
dence an  unjust  law,  which  has  ruled  the  legislatures  aud 
courts  of  England  and  America  for  a  century. 

It  would  be  natural  to  suppose  that  if  the  House  of  Lords 
had  been  moved  by  a  sincere  desire  to  reach  the  truth,  to 
ascertain  what  the  law  really  was,  to  rest  their  judgment  on  a 
foundation  of  rock,  they  would  have  sought  the  opinion  of  that 
chief  justice  sitting  in  their  presence  whose  profound  knowledge 
of  the  law  had  given  honor  to  English  jurisprudence  in  every 
country  of  Europe  ;  whom  Lord  Campbell  pronounced  M  the 
brightest  ornament  to  the  profession  of  the  law  that  appeared 
in  England  during  the  last,  century ;  "2  who,  in  the  language  of 
Lord  Tliurlow,  himself  a  great  jurist,  was  "a  surprising  man; 
ninety-nine  times  out  of  a  hundred,  he  was  right  iti  his  decisions 
and  Opinions  ;  and,  when  once  in  a  hundred  times  he  was  wr" 
ninety-nine  men  out  of  a  hundred  would  not  discover  it.1'8 


»  17  Cobb.  Pari.  Hist,  W9.  471.     Lord   Clmtlmm,  long  the  polit- 

-  4  Live*  oftha  Chief  Justices,  13.       ical  opponent  of  Lord   Mansfield,  com- 
*  See   Fuss's   Judges  of    England,    paring  tiiiu  with  those   great  jurists. 
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Nor  was  this  mere  rhetoric.  For  it  is  a  matter  of  history  that, 
of  the  many  thousand  judgments  pronounced  by  him  during 
the  third  of  a  century  that  he  was  chief  justice  of  the  Court  of 
King's  Bench,  all  but  two  received  the  unanimous  approval  of 
his  associate  judges ;  and,  what  is  still  more  remarkable,  only 
two  were  reversed  on  appeal  to  a  higher  tribunal ;  and,  what 
is  more  extraordinary  still,  in  all  this  time,  when  among  the 
political  opponents  who  argued  causes  before  him  were  such 
lawyers  as  Dunning  and  Erskine,  there  never  was  a  bill  of 
exceptions  tendered  to  his  direction.1  And  yet  among  his 
judgments  were  many  that  have  become  historic.  When  the 
law  was  yet  unsettled,  he  proclaimed  from  the  English  bench 
that  the  owner's  title  to  a  wreck,  when  no  living  thing  had 
come  to  the  shore,  was  superior  to  that  claimed  by  the  king ; 
that  governors  of  English  provinces  must  answer  in  English 
courts  for  wrongful  acts  against  individuals ;  that  Turks,  Hin- 
doos, men  of  every  creed,  might  be  sworn  as  witnesses  in 
English  courts,  according  to  the  forms  of  their  own  religion ; 

that 

*'  Slaves  cannot  breathe  in  England:  if  their  lungs 
Receive  our  air,  that  moment  they  are  free; 
They  touch  our  country  and  their  shackles  fall." 

JStrare,  mehercule^  malo  cum  Platone  quam  cum  istu  vera 
sentire.  Rightly,  then,  did  the  continental  lawyers  place  the 
bust  of  Lord  Mansfield  beside  those  of  Grotius  and  D' Aguesseau.2 

Somen  and  Holt,  aaid :  "  I  vow  to  Book.  The  first  case  of  Milton's  Par- 
God,  I  think  the  noble  lord  excels  adise  Lost  was  upon  my  motion.  I 
them  both  in  abilities."  argued  the  second,  which  was  solemnly 

1  3  Campbell's  Lives  of  the  Chief  argued  by  one  on  each  side.    I  argued 

Justices  (4  vols.,  London),  265,  266.  the  case  of  Millar  against  Kincaid,  in 

3  Probably  no  English  judge  of  the  the   House  of  Lords.      Many   of  the 

last  century  studied  the    subject    of  precedents  were  tried  by  my  advice, 

literary    property    so    thoroughly    as  The  accurate  and  elaborate  investiga- 

did   Lord    Mansfield.     In   concluding  tion  of  the  matter  in  this  cause,  and  in 

his    opinion   in    Millar    v.  Taylor,  4  the  former  case  of  Tonson  and  Collins, 

Burr.  2407,  he  said  :  "  The  subject  at  has  confirmed  me  in   what  I  always 

large    is   exhausted,  and  therefore   I  inclined  to  think,  — that  the  Court  of 

have  not  gone  into  it    I  have  had  fre-  Chancery  did  right    in    giving  relief 

quent  opportunities  to  consider  of  it.  upon  the  foundation  of  a  legal  prop- 

I  have  travelled  in  it  for  many  years,  erty  in  authors,  independent  of    the 

I  was  counsel  in   most  of  the  cases  entry,  the  term  for  years,  and  all  the 

which  had  been  cited  from  Chancery ;  other  provisions  annexed  to  the  secu- 

I  have  copies  of  all  from  the  Register  rity  given  by  the  act." 
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That  the  peers  did  not  seek  light  from  this  pure  source,  that 
they  did  not  follow  the  safe  counsel  of  that  great  teacher  of 
law,  Sir  William  Blackstone,  is  as  little  to  their  credit  as  the 
unsound  and  unjust  law  they  proclaimed.  And  Lord  Mansfield 
himself  lias  been  justly  censured,  that  at  this,  the  greatest  crisis 
in  the  history  of  literary  property,  he  allowed  a  trivial  matter 
of  etiquette  to  prevent  him  from  repeating  and  emphasizing 
those  unanswerable  arguments  on  which  his  great  judgment  of 
five  years  before  rested.  Perhaps  he  did  not  realize  that  the 
grand  structure  of  literary  property  was  in  danger  of  falling, 
—  that  his  peers  could  he  moved  by  the  empty  declamation  of 
Lord  Camden  to  set  aside  the  authority  of  two  centuries,  and 
proclaim  a  doctrine  condemned  by  the  best  lawyers  of  England. 

The  only  question  decided  in  Donaldson  v.  Becket,  in  con- 
formity with  the  expressed  opinions  of  a  majority  of  the  judges, 
was  that  the  common-law  BOpfright  in  a  book  after  publication 
in  print  was  taken  away  by  the  statute  of  Anne.  On  this  point 
alone  the  House  of  Lords  can  be  rightly  said  to  have  overruled 
the  judgment  in  Millar  t\  Taylor.  Two-thirds  of  the  judges 
who  advised  the  Lords,  or  three-fourths  including  Lord  Mans- 
field, held  to  the  doctrine  that,  in  the  absence  of  any  statute, 
literary  property  exists  by  the  common  law,  and  is  not  lost  or 
prejudiced  by  publication.  There  is  nothing  in  the  judgment 
of  the  House  of  Lords  to  unsettle  this  doctrine,  or  to  overrule 
tin:  authority  of  Millar  v.  Taylor  as  far  as  it  affirmed  it.  On 
the  oilier  hand,  the  decision  in  Donaldson  p,  Becket,  that 
common-law  copyright  in  published  works  was  taken  away  by 
tin1  statute  of  Anne,  necessarily  implied  the  existence  of  that 
right.1 

The  judgment  rendered  by  the  House  of  Lords  in  1774  has 
continued  to  represent  t ho  law  ;  but  its  soundness  has  been 
questioned  by  very  high  authorities.  In  delivering  the  opinion 
of  the  fu!l  bench  of  the  Court  of  Exchequer  in  1851,  in  Boosey 


1  Eh  firrinjr,  in  the  House  of  Lords, 
to  the  Judgment  in  Donaldson  "- 
Becket,  and  the  different  opinions 
expressed  by  the  judges  on  the  ques- 
tions, whether  there  VH  copyright  ;U 
common  law,  and  whether  it  hud  been 
tiikeii  away  by  the  statute,  Lord 
Brougham  said :  "  This  House,  how- 


ever, reversed  the  decree  under  appeal, 
in  accordance  with  the  opinion  given 
on  the  mtia  point  by  the  majority  of 
the  judges;  and,  upon  the  general 
question  of  literary  property  nt  BOB? 
mun  l^v,  no  judgment  whatever  was 
pronounced. "  Jefferys  r.  Boosey,  4 
II.  L.  a  9U1. 
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v.  Jeflerys,  Lord  Campbell  said :  '*  The  first  question  discussed 
before  us  was  whether  authors  have  a  copyright  in  their  works 
at  common  law.  This  is  not  essential  for  our  determination  of 
the  present  case.  If  it  were,  we  are  strongly  inclined  to  agree 
with  Lord  Mansfield  and  the  great  majority  of  the  judges,  who, 
in  Millar  v.  Taylor  and  Donaldson  v.  Becket,  declared  them- 
selves to  be  in  favor  of  the  common-law  right  of  authors."1 
And  when  the  same  case  came  before  the  House  of  Lords,  in 
1854,  although  the  consideration  of  this  subject  was  not  essen- 
tial to  the  determination  of  the  issue  before  the  house,  Mr. 
Justice  Erie  delivered  an  elaborate  argument  in  support  of  the 
doctrine  maintained  by  Lord  Mansfield.3  Mr.  Justice  Coleridge 
gave  expression  to  similar  views,  and  added :  "  If  there  was 
one  subject  more  than  another  upon  which  the  great  and  varied 
learning  of  Lord  Mansfield,  his  special  familiarity  with  it,  and 
the  philosophical  turn  of  his  intellect,  could  give  his  judgment 
peculiar  weight,  it  was  this.  I  require  no  higher  authority  for 
a  position  which  seems  to  me  in  itself  reasonable  and  just."8 
In  the  Scotch  case  of  Cadell  v.  Robertson,  decided  by  the  Court 
of  Session  in  1804,  Lord  Monboddo,  dissenting  from  the  opin- 
ions of  his  colleagues,  maintained  that  copyright  existed  in  a 
published  work  by  the  common  law,  and  was  not  taken  away 
by  the  statute  of  Anne.4 

In  the  United  States,  the  authorities  have  been  divided  not 
less  than  in  England,  regarding  the  origin  and  nature  of  literary 
property.  Indeed,  the  doctrines  there  prevalent  have  ruled  our 
courts.  In  1884,  it  became  the  duty  of  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Wheaton  v.  Peters,  to  declare 
the  meaning  of  the  law  of  1790,  and  to  determine  the  same 
question  that  had  been  decided  by  the  Court  of  King's  Bench  in 
1769,  and  by  the  House  of  Lords  in  1774  ;  viz.,  whether  copy- 
right in  a  published  work  existed  by  the  common  law,  and,  if 
so,  whether  it  had  been  taken  away  by  statute.  The  court  held 
that  the  law  had  been  settled  in  England  to  the  effect  that,  since 
the  passing  of  the  8  Anne,  c.  19,  an  author  had  no  right  in  a 
published  work  excepting  that  secured  by  statute ;  that  there 

i  6  Exch.  Rep.  692.  *  Ibid.  908. 

8  Jefferys  v.  Boosey,4  H.  L.  C.  866-877.  *  6  Pat.  App.  Cas.  518. 
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was  no  common  law  of  the  United  States,  and  that  the  common 
law  as  to  copyright  had  not  been  adopted  in  Pennsylvania,  in 
which  State  the  cause  of  action  before  the  court  arose;  tliut, 
by  the  copyright  statute  of  1790,  Congress  did  not  affirm  an 
existing  right,  but  created  one.1 

This  judgment,  like  that  of  the  House  of  Lords  in  Donald- 
sou  v.  Beoket,  which  was  followed,  rests  on  a  divided  opinion 
of  the  jftdgtf*  Three  agreed  with  Mr.  Justice  McLean,  who 
delivered  the  opinion  of  the  court,  two  dissented,  and  one  was 
absent. 

lti  opposing  the  opinion  of  the  majority.  Justices  Thomp- 
son and  Baldwin  expounded  the  true  principles  governing 
literary  property,  with  a  clearness  and  force,  a  comprehensive 
grasp,  that  recall  the  great  arguments  on  this  question  by 
Sir  William  Blackstone,  Lord  Mansfield,  and  Justices  Aslou 
and  Willes.  Their  opinions  are  among  the  most  masterly  to 
be  round  on  the  subject  of  copyright.  Mr.  Justice  Thompson 
based  his  argument  on  the  firm  ground,  that  "  tlie  great  prin- 
ciple on  which  the  author's  right  rests  is,  that  it  is  the  fruit  or 
production  of  his  own  tabor,  rod  that  labor  by  the  faculties  of 
the  mind  may  establish  a  right  of  property  as  well  as  by  the 
faculties  of  the  body."  M  Whether  literary  property,"  he  added, 
u  is  stti  ffenerU)  or  under  whatever  denomination*  of  rights  it 
may  he  classed,  it  seems  founded  upon  the  same  principle  of 
general  utility  to  society  which  is  the  basts  of  all  other  moral 
rights  and  obligations.  Tims  considered,  an  author's  copy- 
right ought  to  be  esteemed  an  inviolable  right  established  in 
sound  reason  and  abstract  morality.''2  lie  then  maintained 
that  the  right  of  an  author  in  his  published  works  was  recog- 
nized and  protected  as  property  hy  the  common  law  in  this 
country;  that  it  was  farthest  from  the  intention  of  Congi 
in  legislating  for  the  "  encouragement  of  learning,"  to  take 
away  or  Abridge  that  right  ;  and  that  the  Statute  could  not 
be  properly  construed  to  have  that  effect.  **  Congress  having 
before  them,"  lie  said,*' the  statute  of  Anne,  ami  apprised  of 
the  doubt  entertained  in   England  as   to  its  effect  upon  the 

1  8  Pet,  591.  r..",»  published  report  of  Wheaton  v.  Peters, 

■  Ud.    MS,    07-'.      The    language     110,  112. 
quote  J  is  taken  from  the  separately 
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common-law  right,  if  it  had  been  intended  to  limit  or  abridge 
that  right,  some  plain  and  explicit  provision  to  that  effect 
would  doubtless  have  been  made  ;  and  not  having  been  made, 
is,  to  my  mind,  satisfactory  evidence  that  no  such  effect  was 
intended."  J  Speaking  of  the  first  copyright  law  passed  in 
1790]  h<-  said  :  "Protection  is  the  avowed  and  real  purport  for 
which  it  tfl  passed.  There  is  nothing  here  admitting  the  con- 
struction that  a  new  right  is  created.  The  provision  in  no 
way  or  manner  deals  willi  it  as  such.  It  in  no  manner  limits 
or  withdraws  from  the  right  any  protection  it  before  had.  It 
is  a  forced  and  unreasonable  interpretation,  and  in  violation 
of  all  the  well-settled  rules  of  construction,  to  consider  it  as 
restricting,  limiting,  or  abolishing  any  pre-existing  right."3 


i  6  Pet.  I 

a  Ibid.  G'J2.   "  In  construing  statutes," 

said    Mr.   Justice    Thompson,    "three 

are  to  be  regarded  :  the  ol'l  law, 

Um  mischief,  and  the  remedy  :  m 
construction  should  be  such,  if  possible, 
to  suppress  the  mischief  and  advance 
flM  remedy.  1  Bl.  Com.  87  ;  Bac.  Alar. 
Stat.  I.  pi.  II,  82.  An  affirmative 
statute  doufc  not  abrogate  the  common 
law.  If  a  thing  is  at  common  law,  a 
statute  cannot  restrain  it,  unless  it  be 
in  negntive  words.  Plow.  Com.  113;  2 
8  Mason,  461  ;  1  Inst. 
Ill,  116;  10  Mod.  118;  Bac.  Abr. 
AVhere  a  statute  gives  a  rem- 
edy where  there  was  one  by  the  com- 
law.  nnd  does  not  imply  a  negative 
of  the  common  law  remedy,  there  will 

■  i  omiirrt'iit   remedies.     In  such 
Ca*e,  the  statute  remedy  is  accuinula- 

|  li.irr.  to8-6  :  12  Inst.  200  ;  Com. 
Dig  .  Action  upon  Statute,  C. 

•  nsidering  the  common-law  right 

pi    the   author  established,   and    with 

these  rules  of  construing  statutes  kept 

nsideration 

of  tlie  act-  ess. 

Im  tir*t  law   «a>  pai—rl  in  the 

IT  mi   (Story1!   ed.    of    Laws   of 
vol.   i.   p.  '.+!),  and  is 
entitled    '  An    Act  for  the  encourage- 
ment   of    learning,    by    teaavM/    the 

of  maps,  charts,  and   book*   to 
the   authors    and    proprietors    of   ouch 


copies,  during  the  times  therein  men- 
tioned.' 

"  The  first  section  declares,  that '  the 
author  of  any  book  or  books  already 
printed,  being  a  citizen  of  the  L'nited 
States,  &c,  and  who  hnth  not  trans- 
ferred the  copyright  to  any  other 
person,  and  any  other  person,  being  a 
citizen  of  the  United  States,  &c,  who 
hath  purchased  or  legally  acquired  the 
copyright  of  such  book,  in  order  to 
print,  reprint,  publish,  or  vend  the 
same,  shall  have  the  sole  right  and 
liberty  of  printing,  reprinting,  publish- 
ing, and  vending  the  same,  1or  tourleen 
years  from  the  recording  the  title  thereof 
in  the  clerk's  office,  as  hereinafter 
directed.'  The  like  provision  is  made 
with  respect  to  books  or  manuscripts 
not  printed,  or  thereafter  composed. 
The  title  and  this  sect  ion  of  the  act 
obviously  consider  ami  treat  this  copy- 
right as  property,  —  something  that  is 
capable  of  being  transferred ;  and  the 
right  of  the  assignee  is  protected 
equally  with  that  of  the  author ;  and 
the  object  of  the  act,  ami  all  its  pro- 
visions, purport  to  be  for  §tamiag  the 
right.  Protection  is  the  avowed  and 
real  purpose  fur  which  it  is  passed. 
There  is  nothing  here  admitting  the 
motion  that  a  new  right  is  cre- 
ated. The  provision  in  no  way  or 
muiiner  <  leu  Is  with  it  as  Mich,  it  in 
no  maimer  limits  or  withdraws  from 
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These  doctrines  were  also  maintained  with  clearness  and 
force  by  Mr.  Justice  Baldwin. 

"  If  authors  luul  not  a  riyht  of  property  by  the  common 
law,"  he  said,  "  or  if  that  part  of  the  common  law  has  not 
been  adopted  here,  it  becomes  a  matter  of  serious  inquiry 
what  the  public  and  the  profession  are  to  consider  as  evidence 
of  the  law,  and  the  rules  as  to  right  and  remedy  by  which 
other  property  is  to  be  governed.  If  the  judicial  history  of 
the  law  of  copyright  does  not  establish  its  existence  indepen- 
dent  of  statutes  in  England,  and  if  the  acts  of  Congress  [rttSlH 
professedly  for  the  encouragement  of  faanii'uft  %  securing  the 
copyright  of  authors,  is,  by  fair  construction,  an  abrogation  of 
the  coiiunon-Iaw  right,  1  am  much  mistaken  if  the  opinion  of 
the  majority  of  the  court  in  this  case  does  not,  in  its  conse- 
quences, open  a  new  epoch  in  the  history  of  our  jurisprudence. 
I,  for  one,  must  look  to  other  than  the  accustomed  sources  of 
information  to  find  the  common  law,  to  new  tests  of  its  adop- 
tion here,  and  new  rules  of  construing  statutes,  as  well  in  their 
effect  on  the  pre-existing  law  of  property  as  the  settled  prin- 
ciples by  which  their  provisions  are  interpreted.  There  are 
DO&e  more  ancient  or  sacred  than  that  the  common  law  can  be 
altered  only  by  act  of  Parliament;  that  statutes  and  usages 
which  derogate  from  its  rules  shall  be  construed  strictly, 
and  not  be  extended  by  equity  beyond  their  words  or  neces- 
sary implication  ;  and  that  a  statute  which  gives  an  addi- 
tional remedy,  or  inflicts  new  penalties  and  forfeitures  for  the 
violation  of  a  right,  leaves  the  injured  party  the  option  of  appeal- 
ing to  the  statute  or  common  law  for  redress.  In  the  applica- 
tion of  these  principles  to  the  acts  of  Congress  on  copyright, 
there  can  be  found  no  one  provision  which  either  professes,  or 


the  right  nn  v  protection  it  before  bad. 
It  is  a  (brood  and  unreasonable  Inter- 
pretation, and  in  violation  of  all  the 
ItM  rata  <>f  construction,  to 
consider  it  as  restricting,  Uniting,  nr 
abolishing  any  preexisting  right. 
Statutes  nre  not  presume!  in  make 
any  alteration  in  t lie  common  law 
further  or  otherwise  than  the  act 
expressly    declar.  i.    therefore, 

where  the  act  is  general,  the  law  pre- 


sumes it  did  not  intend  to  make  nny 
alteration  ;  for,  if  such  was  the  inten- 
tion, the  legislature  would  have  so 
expressed  it-  11  Mod.  146;  19  Vin. 
Ahr.  .Ml',  Ni.it.  E.  6j  pi.  Q  ;  ud  b  »  a 
the  rule  U  laid  down  in  l'lowden.  If 
a  thing  is  at  common  law,  a  til 
cannot  restrain  it,  unless  it  be  in  nega- 
tive words,  It  is  in  every  wnse  an 
atHnnntive  statute,  and  does  not  abro- 
gate the  common  law."     b  l'el.  001. 
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by  implication  can  be  construed,  to  alter  the  common  law. 
Their  titles  and  enactments  are  affirmative  and  remedial  for 
the  security  of  the  right  of  property  in  authors."  J 

The  meaning  of  the  first  American  copyright  law,  therefore, 
as  construed  by  these  jurists,  was  the  same  as  that  of  the  first 
English  copyright  law  as  interpreted  by  the  Court  of  King's 
Bench  in  1769 ;  viz.,  that  it  did  not  create  a  right,  but  gave  a 
cumulative  security  or  protection  to  one  already  existing.  It 
did  not,  therefore,  abridge  the  ownership  of  literary  property, 
perpetual  under  the  common  law. 

The  judgment  of  the  court,  as  has  been  seen,  was  based  on 
two  grounds :  1.  That  the  common  law  of  England  did  not 
prevail  in  the  United  States.  2.  That  in  England  it  had  been 
decided  that  the  common-law  property  in  published  works  had 
been  taken  away  by  statute.  The  first  position  rested  on  a 
foundation  of  sand,  which  has  since  been  swept  away.  "  The 
whole  structure  of  our  present  jurisdiction,"  said  Mr.  Justice 
Thompson  in  his  dissenting  opinion,  "  stands  upon  the  original 
foundation  of  the  common  law."  The  doctrine  is  now  well 
settled  in  this  country,  that  a  complete  property  in  unpublished 
works  is  secured  by  the  common  law.  This  was  admitted  by 
the  Supreme  Court  in  Wheaton  v.  Peters.  It  has  since  been 
repeatedly  affirmed  by  the  same  tribunal,  by  the  Circuit  Court 
of  the  United  States,  and  by  every  State  court  in  which  the 
question  has  been  raised.2  If  the  common  law  thus  prevails 
in  the  United  States  with  reference  to  unpublished  pro- 
ductions, there  is  no  principle,  independently  of  the  statute, 
by  which  it  can  be  held  not  to  prevail  in  the  case  of  published 
works. 

The  controlling  question  in  Wheaton  v.  Peters  was  whether 
this  common-law  right,  after  publication,  had  been  taken  away 
by  the  statute  of  1790.  The  doctrine  had  been  settled  in 
England,  that  copyright  in  a  published  work  existed  by  the 

1  See  Mr.  Justice  Baldwin's  opinion  this  act  shall  extend  to  affect,  preju- 

in  the  separately  published  report  of  dice,  or  confirm  the  rights  which  any 

Wheaton  v.  Peters,  184,  152.  person  may   have  to  the  printing  or 

*  See  pott,  p.  101.    The  statute  "  to  publishing  of  any  book  or  pamphlet  at 

promote  literature  "  passed  by  the  State  common  law,  in  cases  not  mentioned  in 

of  New  York  in  1786  expressly  recog-  this  act."    2  Laws  of  New  York  (Jones 

nized  the  common-law  rights  of  authors  &  Varick's  ed.,  1789),  820. 
Section  4  provided  "that  nothing  in 
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common  law.  Donaldson  v.  Becket  decided  simply  that  tins 
right  had  been  taken  away  or  superseded  in  England  by  the 
act  of  Anne.  But  this  statute  did  not  change  or  affect  the 
common  law  in  the  United  States,  for  the  ohvious  reason  that 
the  statute  had  no  operation  here.  "Whether  Congress  intended 
to  take  away  this  right,  whether  the  statute  of  1790  could 
rightly  be  construed  to  take  it  away,  was  an  open  question  in 
this  country.  Had  the" court  recognized  this  as  the  pivotal 
point  in  the  case,  and,  after  an  examination  of  the  fundamen- 
tal principles  of  literary  property  and  the  rules  of  statutory 
construction,  not  less  thorough  than  that  found  in  the  opinions 
of  the  dissenting  judges,  had  readied  the  conclusion,  that  there 
was  no  right  in  a  published  work  except  that  secured  by  the 
statute,  the  judgment  would  still  be  open  to  criticism.  But 
in  holding  that  the  common-law  right,  if  it  existed  in  this 
country,  had  been  taken  away  by  statute,  the  court  simply 
followed  the  doubtful  and  disputed  precedent  of  the  House  of 
h<>ids,  without  testing  its  soundness.  The  judges  in  the 
minority  grounded  their  opinions  on  fundamental  principles, 
which  are  not  shaken  by  any  reasoning  to  he  Found  in  the 
opinion  of  the  court.  These  considerations  deprive  Wheaton 
v.  Peters  of  much  of  its  weight  as  an  authority. 

The  main  question  decided  by  the  Supreme  Court  in  1834 
has  not  since  been  brought  before  that  tribunal  ;  consequently, 
the  judgment  of  that  year  has  continued  to  represent  the  law 
in  this  country. 

The  law  which  for  a  century  has  denied  to  men  of  letters  in 
England  and  America  the  full  fruits  of  their  labor  has  grown 
out  of  the  groundless  theories  of  one  man;  and  these  0! 
imited  nut  with  the  judge,  but  with  the  advocate.  As  a  lawyer, 
Joseph  Yates  had  been  retained  in  the  first  controversy  that 
arose  in  an  English  court  of  law  under  the  statute  of  Ann-. 
tad  argued  in  vain  to  establish  the  theory  that  copyright  was 
a  monopoly.1  If  a  decision  had  been  reached,  this  plea  would 
doubtless  have  received  from  the  court  a  condemnation  so 
unanimous  and  decided  as  to  have  destroyed  all  hope  of  ita 
reafter.     Unfortunately,  however,  this  opportunity 


'  Tonsnn  i:  O.lliiiB,  l  W.  di.  :;.'i. 
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was  not  given  to  the  court,  and  when  the  question  was  next 
brought  before  the  King's  Bench,  Joseph  Yates  was  one  of 
the  judges,  and  reiterated  the  same  arguments  on  the  bench 
that  he  had  offered  at  the  bar. 

Courts  are  too  often  the  slaves  of  precedent.  Too  often  do 
they  use  a  foundation  already  prepared,  without  examining  its 
strength,  rather  than  build  a  new  one  ;  too  often  do  they  follow 
a  decision  without  questioning  its  validity.  Tims,  an  unsound 
law  rooted  in  our  jurisprudence  may  prevail  for  generations. 
A  more  marked  illustration  of  this  evil  can  nowhere  be  found 
than  in  the  judicial  history  of  copyright  in  England  and 
America  during  the  past  century.  The  fundamental  principles 
governing  literary  property  were  never  more  thoroughly  ex- 
amined than  by  the  judges  of  the  King's  Bench  in  1769. 
They  based  their  judgment  on  a  foundation  of  rock.  That 
foundation  was  afterward  rejected  by  the  House  of  Lords,  who 
selected  one  of  sand.  The  wisdom  of  this  change  has  since 
been  assumed  by  the  majority,  not  proved.  No  court  has  since 
gone  back  of  that  decision,  or  tested  its  soundness.  It  has 
ruled  the  courts  of  two  nations  for  a  century.  The  rock  foun- 
dation of  1769  is  hidden  with  sand  and  drift;  its  strength, 
known  only  to  those  who  dig  below  the  surface.  When  the 
British  Parliament  was  asked  (1837-42)  to  throw  around 
literary  property  the  same  protection  given  to  every  other 
species,  the  reply  was :  "  The  House  of  Lords  has  declared 
that  in  published  books  there  are  no  rights  except  what  the 
legislature  may  choose  to  give."  When  the  House  of  Lords, 
in  1854,  sitting  as  the  highest  court  known  to  English  law,  was 
advised  to  recognize  the  full  rights  of  the  author  to  the  fruits 
of  his  labor,  it  followed  the  precedent  of  1774.1  When  the 
Supreme  Court  of  the  United  States  was  urged,  in  1834,  to 
rise  above  precedent,  and  to  found  its  judgment  on  the  universal 
principles  of  property,  the  majority  declared  that  the  law  of 
literary  property  had  been  settled  since  1774.2 

The  anomaly  of  the  present  law  of  copyright  is  apparent  to 
many  thoughtful  persons.8    Literary  productions  are  the  one 

1  Jeflferys  v.  Boosey,  4  H.  L.  C.  816.    "  Literary  property  ie  the  lowest  in  the 

1  Wheaton  r.  Peters,  8  Pet.  591.  market.    It  is  declared  by  the  law  only 

•  This   hat    been  pointed   out  by    so  many  years'  purchase,  after  which 

Hood   with  no  lew  truth   than   wit    the  private  right  becomes  common; 
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great  species  of  property  which  the  law  has  left  without  that 
protection  to  which  it  in  entitled.  Even  to  inventions  a  pro! 
tton  is  guaranteed  by  the  United  States  which  is  denied  to 
literature  ;  for  our  laws  make  no  distinction  between  a  native 
and  a  foreign  applicant  for  a  patent,  while  the  works  of  a  foreign 
author  are  laid  open  to  piracy.  The  manufacturers,  farmers, 
ami  manual  laborers  of  England  and  the  United  States  toil  in 
the  confidence  that  the  fruits  of  their  industry  will  be  protected 
and  shielded  for  their  children  by  the  same  law  that  defends 
their  lives  and  liberties.  The  maker  of  a  piece  of  cloth,  a  bat, 
a  wagon,  or  a  house,  has  therein  a  title  whose  duration  is  not 
limited.  His  property  is  protected  because  it  is  the  product  of 
his  labor.     But  time  and  money  spent  in  producing  a  work  of 


an<l,  in  the  nieuri  time,  the  estate  being 
notoriously  infested  with  poachers,  is 
as  remarkably  unprotected  by  game- 
laws.  An  author's  winged  thoughts, 
tfiOUgh  laid,  hatched,  bred,  ami  M 
within  hia  own  domain,  are  less  Ids 
property  than  is  the  bird  of  passage 
that  of  the  lord  or  the  tamer  on  whose 
soil  it  may  happen  to  alight  An 
author  cannot  employ  an  armed  keeper 
to  protect  his  preserves;  he  cannot 
a[-]>lv  to  n  piuder  to  arrest  the  animals 
th  it  trespass  on  his  grounds;  nay,  he 
cannot  even  call  In  I  common  consta- 
ble to  protect  his  purse  on  the  king's 
hi|_'hwny  !  I  have  had  thoOgbta  my- 
self of  seeking  the  aid  of  a  policeman, 
but  counsel  learned  in  the  law  have 
dissuaded  me  front  such  a  course: 
there  was  no  way  of  defending  myself 
from  the  petty  thief  Inn  by  picking  my 
own  pocket !  Thus  I  have  heen  com- 
pelled to  see  my  own  name  at  Inched  to 
catchpenny  works,  none  of  mine, 
hawked  about  by  placard-men   in  the 

■treat;  I,  who  detaal  the  puffing  *yt- 

dave  apparently  been  guilty  of 
the  gross  forwardness  of  walking  the 
pavement  by  proxy  lor  admirers,  like 
the  dog  BMbftW  !  I  bare  been  made, 
nominally,  to  ply  at  stage  OOach  win- 
dows with  my  wares,  like  Isaac-  Jacobs 
wiili  his  cheap  |*>iicils.  tad  Jacob 
with  hia  cheap  penknives  to 
cut   them    wi'.h  j    and  without  redress. 


For  whether  1  had  placed  myself  in 
the  hands  of  the  law,  or  taken  the  law 
in  my  own  hands,  as  any  bumpkin 
in  a  barn  knows,  there  is  nothing  to 
be  thrashed  nut  of  a  man  of  straw. 
Now,  with  all  humility,  it'  my  poor 
Dane  i>e  any  recommendation  of  a 
book,  1  conceive  I  am  entitled  to 
reserve  it  for  my  own  benefit.  What 
says  the  proverb  i  '  When  your  name 
is  up,  you  may  lie  abed.'  But  what 
he  law;  —  at  least,  it  the  owner 
of  I  he  name  he  an  author  '.  Why,  that 
any  one  may  steal  bis  bed  from  under 
him,  and  sell  it;  that  is  to  say,  his 
reputation,  and  the  revenue  which  it 
may  bring. 

•*  In  the  mean  time,  for  other  street 

frauds  thereat  ■  lammarT  process.    The 
render  of  a  fla*h  watch,  or  a  raaor 
'  made  In  sell,'  though  he  appropriates 
no    maker's    name,   is   seized    without 
ceremony   by  A   1,  carried  before  M  '_', 
and  committed  to  C  iJ,  as  regula 
a  child  goes  through  its  alphabet  iiit'l 
numeration.    They  have  defrauded  the 
public,  forsooth,  ami  the  pul 
prompt  remedy ;    but   for  the   literary 
man,  thus  doubly  robbed  of  his  money 
and  his  reputation,  what  is  his  n 
but  hv  Injunction,  or  action,  ageioal 

walking  shadows  !  —  a  truly  hoimeo 
psthia  remedy,  whieli  pretends  to  cure 
by  aggravating  the  disease."  •"■  Hood's 
Works  (10  vols.  London),  381. 
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literature  capable  of  doing  good  to  men  through  all  coming 
time,  give  to  the  producer  no  title  beyond  a  brief  term  of  years. 
If  Tennyson  or  Darwin,  Emerson  or  Worcester,  had  spent 
their  lives  in  making  bricks,  digging  for  gold,  or  hunting  for 
diamonds,  no  English  law  would  deny  them  everlasting  title  to 
the  products  of  their  industry. 

The  law  which  puts  an  arbitrary  terminus  on  the  owner- 
ship of  literary  property  is  the  same  in  principle  with  one  that 
would  abridge  the  farmer's  right  to  his  orchards  and  grain- 
fields.  If  there  were  the  remotest  danger  that  this  principle 
would  ever  be  applied  to  material  possessions,  every  English 
tongue  would  clamor  for  a  new  Magna  Charta.  Its  actual  appli- 
cation would  raise  every  Saxon  hand  in  rebellion.  And  yet, 
for  a  century,  the  same  principle  has  been  applied  with  impunity 
to  a  species  of  property  no  less  valuable,  no  less  inviolable.1 
To-day  the  English  nation  says  to  its  greatest  poet :  "  Queen 
Mary  shall  be  yours  for  forty-two  years,  and  no  longer."  If 
the  same  genius  had  made  a  beer-barrel,  his  title  to  it  would 
run  against  all  future  time.  To  take  from  one  and  give  to  all 
is  not  less  communism  in  the  case  of  literary  property  than  it 
is  in  that  of  any  other  kind  of  property.  There  is  still  too 
much  truth  in  Thomson's  words :  — 

**  Is  there  no  patron  to  protect  the  Muse, 

And  fence  for  her  Parnassus'  barren  soil? 
To  every  labor  its  reward  accrues, 

And  they  are  sure  of  bread  .who  swink  and  moil : 
Bat  a  fell  tribe  the  A  on  i  an  hive  despoil, 

As  ruthless  wasps  oft  rob  the  painful  bee ; 
Thus  while  the  laws  not  guard  that  noblest  toil, 

Ne  for  the  Muses  other  meed  decree, 
They  praised  are  alone,  and  starve  right  merrily." 

During  this  century,  the  progress  in  legislation  has  been 
steady  toward  a  juster  recognition  of  the  rights  of  authors.  In 
England,  the  absolute  duration  of  copyright  has,  by  two  exten- 

1  "  We  should  be  all  shocked  if  the  possibility  of  their  invoking  the  aid  of 

law  tolerated  the  least  invasion  of  the  the  laws."    Report  in  favor  of  interna- 

rights  of  property  in  the  vase  of  mer-  tional    copyright,    submitted    to    the 

chandise;   whilst  those  which  justly  United  Slates  Senate  by  Henry  Clay, 

belong  to  the  works  of  authors  are  ex-  in  1837.     2  Senate  Documents,  24th 

posed  to  daily  violation,  without  the  Cong.  2d  Sess.  (1886-87),  Rep.  No.  179. 
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sions,  been  made  three  times  greater  than  it  was  before  1814. 
The  exclusive  right  of  dramatists  and  composers  to  represent 
their  productions  on  the  stage  has  been  recognized  and  pro- 
tected by  statute.  Statutory  protection  lias  been  provided  for 
works  or  art.  Foreign  authors  and  dramatists  have  been  ad- 
mitted to  tbe  privileges  of  the  English  laws.  The  nation  is  now, 
doubtless,  on  the  eve  of  another  important  advance  toward  a 
higher  recognition  and  better  protection  of  property  in  intel- 
lectual productions.  The  Royal  copyright  commissioners, 
whose  report  was  submitted  to  Parliament  in  June,  1878, 
recommend  that  the  duration  of  copyright  be  enlarged  ;  that 
all  works  be  effect  i\cly  protected  against  piratical  translation, 
Abridgment,  and  dramatization  ;  and  that  the  same  privib 
provided  for  Englishmen  be  given  to  foreign  authors.  The 
International  Literary  Congress,  which  was  called  together  by 
the  &  U%  <-'>/ts  tit-  Lettres  Je  Jfamttt,  and  met  in  Paris  in 

June,  1878,  under  the  presidency  of  Victor  Hugo,  affirmed  the 
principle  that  the  right  of  an  author  to  his  intellectual  produc- 
tions is  a  species  of  property  whose  ownership  is  unlimited  in 
duration,  and  declared  that  in  all  countries  better  protection 
should  lie  provided  for  the  fruits  of  literary  labor.  Similar 
good  signs  are  to  be  found  in  the  judicial  treatment  of  ques- 
tions relating  to  copyright.  While  authors  have  suffered  much 
from  narrow  and  unsound  decisions,  there  are  many  recent 
cases  in  which  the  courts  have  risen  to  a  high  level  in  deter- 
mining rights  of  literary  property,  and  there  are  indications 
that  such  rights  will  be  better  understood  and  recognized  in 
the  future  than  they  have  been  in  many  instances  in  the  past. 

The  progress  of  legislation  and  jurisprudence  is  constantly 
uprooting  bad  laws.  The  light  of  to-day  shows  the  mistakes 
of  yesterday.  The  errors  of  to-day  will  lie  exposed  by  the  en- 
lightenment of  to-morrow.  Progress  is  fatal  to  wrong.  Time 
alone  will  show  whether  the  grand  principles  governing  literary 
property  so  well  expounded  by  Lord  Mansfield  and  other  great 
jurists  will  again  prevail;  whether  the  judgment  proclaimed  by 
the  Court  of  King's  Ueneh  in  1769  will  again  be  recognized  as 
the  true  law  ;  whether  the  truth  will  again  become  clear  to  all, 
as  it  was  to  Mr.  Justice  Thompson  when  he  Bftid, "  Every  prin- 
ciple of  justice,  equity,  morality,  filings,  and  sound  policy,  con- 
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curs  in  protecting  the  literary  labors  of  men  to  the  same  extent 
that  property  acquired  by  manual  labor  is  protected ;  "  ]  and  as 
it  was  to  Mr.  Justice  Baldwin  when  he  maintained,  that "  to  place 
the  proprietors  of  literary  property  on  a  worse  footing  in  courts 
of  equity  than  the  owners  of  other  property  would  not  only  be 
subversive  of  all  principles  of  justice,  but  in  direct  repugnance 
to  the  spirit  of  the  Constitution  and  laws."  s  But,  until  these 
things  shall  come  to  pass,  an  inviolable  right  will  be  denied  to 
men  of  letters.8 


1  Wheaton  v.  Peters,  8  Pet.  672. 

*  See  opinion  of  Mr.  Justice  Bald- 
win, in  the  separately  published  report 
of  Wheaton  r.  Peters,  134,  189. 

1  *'  We  are  surprised  at  the  unde- 
fined state  of  property,  in  those  early 
stages  of  society,  when  piracy  is  con- 
lidered  a  noble  employment,  fit  to  be 
extolled  by  bards;  but  we  must  not 
forget  that  there  are  rights  of  property 
to  this  day  unacknowledged,  which 
future  generations  will  consider  as 
sacred  as  we  do  those  acknowledged 
centuries  ago.  Because  there  was  no 
copyright  in  early  times,  —  because 
there  were  no  books,  or  books  did  not 
yield  any  profit  to  make  copyright 
worth  any  thing,  —  it  is  believed  by 
many,  to  this  day,  that  copyright  is  an 
invented  thing,  and  held  as  a  grant  be- 
stowed by  the  mere  grace  and  pleasure 
of  society ;  while,  on  the  contrary,  the 
right  of  property  in  a  book  seems  to  be 
clearer  and  more  easily  to  be  deduced 
from  absolute  principle  than  any  other. 
It  is  the  title  of  actual  production  and 
of  preoccupancy.  Jf  a  canoe  is  mine 
because  I  made  it,  shall  not  that  be 
mine  which  I  actually  created,  —  a 
composition  1  It  has  been  asserted 
that  the  author  owes  his  ideas  to  soci- 
ety; therefore,  he  has  no  particular 
right  in  them.    Does  the  agriculturist 


not  owe  his  ideas  to  society,  present 
and  past  1  Could  he  get  a  price  for  his 
produce  except  by  society?  But  a 
work  of  compilation,  it  is  objected,  is 
not  creation  or  invention.  In  the  form 
in  which  it  is  presented,  it  is  invention. 
The  ideas  thus  connected,  though  they 
are,  separately,  common  stock,  like  the 
wild  pigeons  flying  over  my  farm,  are 
the  compiler's,  are  preoccupied  by  him, 
and  belong  to  him  in  their  present 
order  and  arrangement.  The  chief 
difficulty  has  arisen  from  the  fact  that 
ideas  thus  treated,  thrown  into  a  book, 
had  for  a  long  time  no  moneyed  value 
to  be  expressed 'numerically,  and  that 
copyright  has  therefore  not  the  strength 
of  antiquity  on  its  side.  ...  It  strikes 
every  one  nowadays  as  very  barbar- 
ous, that  in  former  times  commodities 
belonging  to  any  foreign  nation  were 
considered  as  good  prize ;  yet  we  allow 
robbing  in  the  shape  of  reprint,  to  the 
manifest  injury  of  the  author.  The 
flour  raised  in  Pennsylvania  has  full 
value  in  Europe,  and  is  acknowledged 
as  private  property ;  but  the  composi- 
tion of  a  book,  the  production  of  which 
has  cost  far  more  pains,  is  not  consid- 
ered as  private  property."  Lieber,  2 
Political  Ethics  (Woolsey's  ed.  Phila. 
1875),  121. 
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HISTORY  OF  LITERARY   PROPERTY. 


The  history  of  literary  property  in  England  may  be  traced 
with  satisfactory  precision  through  this  and  the  preceding  cen- 
tury ;  but  beyond  that  the  recorded  facts  are  of  doubtful  im- 
port, and  their  interpretation  has  given  rise  to  conflicting 
opinions.  It  has  been  claimed,  that  since  the  introduction 
of  printing  into  England,  in  the  latter  half  of  the  fif- 
teenth century,  the  right  of  publishing  and  selling  a  literary 
production  has  existed  as  a  species  of  property.1  There  is, 
however,  no  direct  evidence  that  copyright  was  recognized  by 
the  law  as  a  species  of  private  property  before  1558.  In  1534, 
Henry  VIII.  granted  to  the  University  of  Cambridge  the  right 
of  printing  certain  books,  in  which  the  crown  claimed  a  pre- 
rogative right.2  Afterward,  patents  cum  privilegio  were  granted 
to  individuals.  From  the  middle  of  the  sixteenth  to  the  close 
of  the  seventeenth  century,  numerous  decrees,  ordinances,  and 
acts,  relating  to  the  publication  of  books,  were  passed  ;  but  what 
was  their  relation  to  literary  property,  or  their  effect  upon  the 
rights  of  authors,  cannot  be  determined  with  precision. 

Decrees  were  promulgated  by  the  Star  Chamber  in  1556, 
1585,  1623,  and  1637,  regulating  the  number  of  presses  and 
the  manner  of  printing  throughout  the  kingdom,  providing  for 
the  licensing  of  printing,  and  prohibiting  the  publication  and 
importation  of  unlicensed  books.8    Ordinances  and  acts  for 

1  The  date  of  the  introduction  of  3  Baskett  v.  University  of  Cam- 
printing  into  England  has  been  a  sub-  bridge,  1  W.  Bl.  105. 
ject  of  dispute.  According  to  the  gen-  8  In  1656,  by  a  decree  of  the  Star 
erally  received  account,  the  art  was  Chamber,  it  was  forbidden,  among  other 
brought  from  Holland  by  John  Caxton,  things,  to  print  contrary  to  any  ordi- 
about  1471 ;  but  it  has  also  been  claimed  nance,  prohibition,  or  commandment  in 
to  have  been  first  practised  at  Oxford,  any  of  the  statutes  or  laws  of  the 
in  1468.  realm ;   or  in  any  injunction,  lettert- 


* 
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like  purposes  were  passed  by  Parliament  at  various  times  from 
1643  to  1692. 

These  decrees  and  ordinances  have  occupied  a  prominent 
place  in  the  controversy  concerning  literary  property,  and  have 
been  cited  by  high  authorities  as  showing  that  the  property  of 
an  author  in  his  book  was  recognized  and  protected  during  this 
period  as  a  common-law  right.  But  whatever  benefit  they 
may  have  been  to  authors,  by  affording  additional  protection  to 
their  productions,  either  fully  or  in  part,  their  primary  and 
chief  object  was  the  regulation  of  the  press  for  political  and 
ecclesiastical  purposes.  Every  reader  of  English  history 
knows  to  what  unwarrantable  extremes  the  crown  went  during 
this  period  in  preventing  the  liberty  of  the  press,  and  to  what 
a  despotic  censorship  all  publications,  and  especially  those  re- 
lating to  politics  and  religion,  were  subjected.1    The  declared 


patent,  or  ordinances  set  forth  or  to  be 
set  forth  by  the  queen's  grant,  com- 
mission, or  authority.  By  another  de- 
cree, dated  June  28,  1585,  every  book 
was  required  to  be  licensed,  and  all 
persons  were  prohibited  from  printing 
"  any  book,  work,  or  copy  against  the 
form  or  meaning  of  any  restraint  con- 
tained in  any  statute  or  laws  of  this 
realm,  or  in  any  injunction  made  by 
her  Majesty  or  her  Privy  Council ;  or 
against  the  true  intent  and  meaning  of 
any  letters-patent,  commissions,  or  pro- 
hibitions under  the  great  seal ;  or  con- 
trary to  any  allowed  ordinance  set 
down  for  the  good  government  of  the 
Stationers'  Company."  In  1023,  a  proc- 
lamation was  issued  to  enforce  this  de- 
cree; renting  that  it  had  been  evaded, 
among  other  ways,  "  by  printing  be- 
yond sea  such  allowed  books,  works,  or 
writings  as  have  been  imprinted  within 
the  realm  by  such  to  whom  the  sole 
printing  thereof,  by  letters-patent  or 
lawful  ordinance  or  authority,  doth  ap- 
pertain." In  1687,  the  Star  Chamber 
again  decreed  that  "no  person  is  to 
print  or  import  (printed  abroad)  any 
book  or  copy  which  the  Company  of 
Stationers,  or  any  other  person,  hath  or 
shall,  by  any  letters-patent,  order  or 
entrance  in  their  register  book,  or  other- 
wise, have  the  right,  privilege,  author- 


ity or  allowance,  solely  to  print."  4 
Burr.  2812.  For  the  "  rules  and  ordi- 
nances made  and  set  forth  by  the  Arch- 
bishop of  Canterbury  and  Lords  of  the 
Privy  Council  in  the  Star  Chamber, 
for  redressing  abuses  in  printing,"  see 
Strype's  Life  of  Archbishop  Whitgift, 
Appendix  No.  xxiv. 

1  "It  is  natural  to  suppose  that  a 
government  thus  arbitrary  and  vigilant 
must  have  looked  with  extreme  jeal- 
ousy on  the  diffusion  of  free  inquiry 
through  the  press.  The  trades  of 
printing  and  bookselling,  in  fact, 
though  not  absolutely  licensed,  were 
always  subject  to  a  sort  of  peculiar 
superintendence.  Besides  protecting 
the  copyright  of  authors,  the  council 
frequently  issued  proclamations  to  re- 
strain the  importation  of  books,  or  to 
regulate  their  sale.  It  was  penal  to 
utter,  or  so  much  as  to  possess,  even 
the  most  learned  works  on  the  Catholic 
side ;  or,  if  some  connivance  was  usual 
in  favor  of  educated  men,  the  utmost 
strictness  was  used  in  suppressing  that 
light  infantry  of  literature, —  the  smart 
and  vigorous  pamphlets  with  which 
the  two  parties  arrayed  against  the 
church  assaulted  her  opposite  flanks. 
Stow,  the  well-known  chronicler  of  Eng- 
land, who  lay  under  a  suspicion  of  an 
attachment  to  popery,  had  his  library 
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purpose  of  the  Stationers7  Company,  chartered  by  Philip  and 
Mary  in  1556,  was  to  prevent  the  propagation  of  the  Protestant 
Reformation.  After  reciting  that  several  seditious  and  hereti- 
cal books,  both  in  rhymes  and  tracts,  were  daily  printed,  re- 
newing and  spreading  great  and  detestable  heresies  against  the 
Catholic  doctrine  of  the  Holy  Mother  Church,  the  charter  pro- 
vided for  the  suppression  of  this  evil  by  constituting  niin.ty- 
seven  named  persons  an  incorporated  society  of  the  art  of  a 
stationer,  and  ordered  that  no  person  not  a  member  of  this 
society  should  practise  the  art  of  printing.  The  master  and 
wardens  of  the  society  were  empowered  to  search,  seize,  and 
burn  all  prohibited  bonks,  and  to  imprison  any  person  found 
exercising  the  art  of  printing  without  authority.1  From  1566 
to  16*41,  the  crown  exercised  over  the  press  an  unlimited  au- 
thority, wbioh  was  enforced  by  the  summary  powers  of  search, 
confiscation,  and  imprisonment  given  to  the  Stationers'  Com- 
pany, and  by  the  Star  Chamber,  whose  jurisdiction  was  then 
supreme. 


u-i1  by  warrant,  ami  his  unlawful 
books  t:iken  away  ;  several  of  which 
were  but  mittermls  for  bis  history. 
Whitgift,  in  this  as  in  every  other 
respect,  aggravated  the  rigor  of  pre- 
ceding time*.  At  his  instigation,  the 
Sl:ir  Chamber,  1685,  published  ordi- 
nances for  the  regulation  of  the  press. 
The  preface  to  these  recites  'enormi- 
ties  nml  abuses  of  disorderly  persons 
professing  the  art  Of  printing  ant]  cell- 
ing books  '  to  have  more  nml  more  in- 
crease'.}, in  spite  of  the  ordinances  made 
ngamst  them,  which  it  attributes  to 
the  inadequacy  of  the  penalties  hither- 
to inflicted.  Every  printer,  therefore, 
is  enjoined  to  certify  his  presses  to  the 
Stationers.'  Company,  on  pain  of  hav- 
ing them  defaced,  and  suffering  a 
year's  imprisonment.  None  to  print 
at  all,  under  similar  penalties,  except 
in  London,  and  one  in  eaeh  of  the  two 
universities.  No  printer  who  ha^  only 
set  up  his  trade  within  six  months  to 

«e  i(  any  longer,  nor  amy  to  begin 
it  in  future  until  the  excessive  multi- 
•1  printers"  be  diminished  mid 
brought  to  such  a  number  ns  the  Arch- 
bishop of  Canterbury  and    Bishop   of 


London  for  the  time  being  shall  think 
convenient ;  but,  whenever  sny  addi- 
tion to  the  number  of  master  printers 
shall  be  required,  the  Stationers'  C6in< 
]>:iiiy  ibsH  select  proper  persons  to  use 
that  calling,  villi  the  approbation  of 
the  ecclesiastical  commissioners.  Nuns 
to  print  any  book,  mnlter,  or  tiling 
whatsoever,  until  it  shall  have  been 
li r- 1  seen,  perused,  and  ftllowcd  DJ 
Arclihishopof  Canterbury  or  Bishop  of 
Loudon,  except  the  queen's  printers, 
who  shall  require  the  license  only  of 
the  chief  justices.  Every  one  celling 
books  printed  contrary  to  the  intent  of 
this  ordinance  to  suffer  three  months' 
imprisonment.  The  Stationers*  Com- 
pany empovered  to  search  houses  and 
shops  of  printers  and  booksellers,  and 
■  all  books  printed  in  contraven- 
tion of  tiiis  ordinance,  to  destroy  and 
deface  the  presses,  and  to  arrest  and 
bring  before  the  council  those  who 
shall  have  offended  there  in."  Ilallam, 
1  Const.  Hist.  (3  vols.,  London),  288. 
See  also  vol.  iii.  p.  2. 

1  MaOghaBl,    haws    of    Lit.   Prop. 
(London,  1889]  12. 
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The  despotic  decrees,  which,  for  more  than  three-quarters  of 
a  century,  had  served  to  control  the  press,  expired  with  the 
abolition  of  the  Star  Chamber  in  1641.  But  their  spirit  and 
worst  features  were  revived  by  various  ordinances  passed  by 
Parliament  during  the  next  half  century,  which  likewise  had 
for  their  main  object  the  censorship  of  the  press.  Such  were 
the  ordinances  of  1643, 1647, 1649,  and  1652.1 

The  Licensing  Act  of  Charles  II.,2  passed  in  1662,  is  often 
cited  as  a  marked  recognition  of  the  rights  of  authors  in  their 
literary  property.  But,  like  all  the  preceding  enactments,  it 
was  aimed  directly  and  chiefly  at  the  press.8  Its  preamble  and 
provisions  disclose  the  same  tyrannical  purposes  that  are  so 
prominently  indicated  in  the  earlier  ordinances.4  In  the  spirit 
of  the  Star  Chamber  decrees,  it  ordered  that  no  person  should 


1  The  ordinance  of  1648,  c.  12,  re- 
cited in  its  preamble  that "  divers  good 
orders  hare  been  lately  made  by  both 
Houses  of  Parliament  for  suppressing 
the  great  late  abuses  and  frequent  dis- 
orders in  printing  many  false,  forged, 
scandalous,  seditious,  libellous,  and  un- 
licensed papers,  pamphlets,  and  books, 
to  the  great  defamation  of  religion  and 
government"  It  then  ordered  that  no 
book,  pamphlet,  or  paper  be  printed  or 
sold,  unless  first  approved  and  licensed 
by  persons  appointed  for  this  purpose 
by  Parliament.  To  enforce  this  pro- 
vision, the  master  and  wardens  of  the 
Stationers'  Company,  and  other  desig- 
nated persons,  were  authorized  and  re- 
quired to  search  for  and  seize  unli- 
censed printing-presses  and  scandalous 
or  unlicensed  papers,  pamphlets,  or 
books ;  to  arrest  the  authors  and  print- 
ers ;  and,  "  in  case  of  opposition,  to 
break  open  doors  and  locks." 

Of  similar  import,  and  for  the  same 
primary  purpose  of  controlling  the 
press,  were  the  ordinances  of  1647,  c. 
95,  1640,  c.  60,  and  1652,  c  84.  Sco- 
bell's  Acts. 

*  13  &  14  Car.  IL  c.  88.  Keble's 
Statutes  at  Large,  1250. 

1  Indeed,  while  the  bill  was  pending, 
the  king  sent  a  special  message  to  the 
House  of  Commons,  saying  that  the 
passing  of  the  act  was  necessary  to 


the  peace  of  the  kingdom,  as  the  exor- 
bitant liberty  of  the  press  had  been  a 
great  occasion  of  the  late  Rebellion, 
and  the  schisms  in  the  church ;  and 
urging  the  House  "  to  give  a  speedy 
dispatch  to  that  bill."  8  Commons' 
Journal,  426. 

*  What  could  be  more  in  harmony 
with  the  spirit  of  the  Star  Chamber 
proceedings  than  its  preamble  ! 

"  Whereas  the  well  government  and 
regulating  of  printers  and  printing- 
presses  is  matter  of  public  care  and  of 
great  concernment,  especially  consid- 
ering, that,  by  the  general  licentious- 
ness of  the  late  times,  many  evil-dis- 
posed persons  have  been  encouraged 
to  print  and  sell  heretical,  schismatical, 
blasphemous,  seditious,  and  treasonable 
books,  pamphlets,  and  papers,  and  still 
do  continue  such  their  unlawful  and 
exorbitant  practice,  to  the  high  dis- 
honor of  Almighty  God,  the  endanger- 
ing the  peace  of  these  kingdoms,  and 
raising  a  disaffection  to  his  most  ex- 
cellent Majesty  and  his  government; 
for  prevention  whereof,  no  surer  means 
can  be  advised  than  by  reducing  and 
limiting  the  number  of  printing-presses, 
and  by  ordering  and  settling  the  said 
art  or  mystery  of  printing  by  act  of 
Parliament,  in  manner  as  hereinafter 
is  expressed." 
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presume  to  print  "  any  lieretical,  seditious,  schismatieal,  or 
offensive  books  or  pamphlets,  wherein  any  doctrine  or  opinion 
shall  be  asserted  or  maintained  which  is  contrary  to  the  Obi 
tian  faith,  or  the  doctrine  or  discipline  of  the  Church  of  Eng- 
land, or  which  shall  or  may  tend  or  be  to  the  scandal  of  religion 
or  Ihe  church,  or  the  government  or  governors  of  the  church, 
stale,  or  common  wealth,  or  of  any  corporation  Off  particular 
person  or  persons  whatever."  It  then  prohibited  the  publica- 
tion of  unlicensed  hooks,  prescribed  regulations  as  to  printing, 
and  empowered  the  king's  messengers,  and  the  master  and 
wardens  of  the  Stationers'  Company,  to  seize  hooks  suspected 
of  GOlltai&ing  matters  hostile  to  the  church  or  government.  It 
was  necessary  to  print,  in  the  beginning  of  every  licensed  bonk, 
the  certificate  of  the  licenser,  to  the  effect  that  the  book  con- 
tained nothing  ;"  contrary  to  the  Christian  faith  or  the  doctrine 
or  discipline  of  the  Church  of  England,  or  against  the  |( 
and  government  of  this  realm,  or  contrary  to  good  life  or  good 
manners,  or  otherwise,  as  the  nature  and  subject  of  the  work 
shall  require."  To  prevent  fraudulent  changes  in  a  book  after 
it  had  been  licensed,  a  copy  was  required  to  be  deposited  with 
the  licenser  when  application  was  made  for  a  license. 

The  Licensing  Act  was  continued  by  several  acts  of  Par- 
liament till  1679.  It  was  re-enacted  in  I680,1  and  again  in 
K*!'-,-  and  finally  expired  in  1694. 

It  is  plain,  then,  that  the  primary  and  chief  object  of  all  the 
decrees,  ordinances,  and  acta  promulgated,  either  by  the  Star 
Chamber  or  by  Parliament,  prior  to  the  act  of  Anne,  in  1710, 
was  the  regulation  of  the  press,  and  the  suppression  of  all  writ- 
ings obnoxious  to  the  government  or  the  church.  Bui  most, 
if  not  all,  of  them  contained  clauses  recognizing  property  in 
books,  and  providing  for  its  protection.  What  the  extent  of 
this  protection  was,  or  what  was  tho  exact  status  of  literary 
property,  cannot  lie  precisely  determined. 

The  Star  Chamber  decree  of  1023,  promulgated   to  secure 
the  enforcement  of  that  of  1585,  contained  a  clause  refen 
to  persons   in  whom  the  sole   right  of  printing  a   book   was 
vested  M  by  letters-patent  or  lawful    ordinance  or  authority." 


»  1  Jac.  II,  c  17,  s.  10. 


»  1  W.  4  ML  c.  84  s.  14. 
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The  later  decrees  and  ordinances  contained  express  clauses  rec- 
ognizing and  providing  for  the  protection  of  private  property  in 
books.  The  Star  Chamber  decree  of  1637  ordered  that  no 
person  should  "  print  or  import  (printed  abroad)  any  book  or 
copy  which  the  Company  of  Stationers,  or  any  other  person, 
hath  or  shall,  by  any  letters-patent,  order,  or  entrance  in  their 
register  book,  or  otherwise,  have  the  right,  privilege,  authority 
or  allowance,  solely  to  print." l  The  ordinance  of  1643  pro- 
hibited the  printing  or  importing  of  any  book  that  had  been 
lawfully  licensed  and  entered  in  the  register  of  the  Stationers' 
Company, "  for  any  particular  member  thereof,  without  the 
license  and  consent  of  the  owner."  The  penalty  prescribed 
was  forfeiture  of  the  book  to  the  owner,  "  and  such  further 
punishment  as  shall  be  thought  fit."  This  clause,  was  repeated 
in  the  ordinances  of  1647,  1649,  and  1652.2 

The  clause  in  the  Licensing  Act  of  Charles  II.,  intended  for 
the  protection  of  literary  property,  prohibited  any  person  from 
printing  or  importing,  without  the  consent  of  the  owner,  any 
book  which  any  person  had  the  sole  right  to  print,  by  virtue  of 
letters-patent,  or  "  by  force  or  virtue  of  any  entry  or  entries 
thereof  duly  made,  or  to  be  made,  in  the  register  book  of  the 
said  Company  of  Stationers,  or  in  the  register  book  of  either  of 
the  universities."  The  penalty  of  piracy  was  forfeiture  of  the 
book,  and  six  shillings  and  eight  pence  for  each  copy ;  half  to 
go  to  the  king,  and  half  to  the  owner.8 

Here  we  find  express  statutory  provision  for  the  protection 
of  literary  property.  But  it  is  contended  by  some  that  these 
clauses  were  applicable  only  to  members  of  the  Stationers' 
Company  ;  and  were,  therefore,  no  benefit  to  authors  outside  of 
that  organization.  On  the  other  hand,  it  is  maintained  that 
the  protection  was  intended  for  all  books  and  all  authors, 
whether  within  or  without  the  Company  of  Stationers.  This 
question  cannot  be  determined  satisfactorily  from  the  language 
of  the  acts,  and  little  light  is  thrown  upon  it  by  contemporary 
records.  Carte,  the  historian,  writing  in  1735,  after  a  careful 
examination  of  the  records  of  the  Stationers'  Company  and 
other  documents,  had   no  doubt  that  the  property  clauses 

i  4  Burr.  2812.  s  Scobell's  Acts. 

>  18  &  14  Car.  II.  c.  88,  s.  6 ;  Keble's  Statutes  at  Large,  1250. 
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in  the  ordinances  under  consideration  were  intended  for  Hie 
benefit  of  nil  Authors.1  Most  of  the  judicial  proceedings  uf  the 
Star  Chamber  are  missing;  and  no  record  of  any  prosecution 
for  printing  without  license,  or  against  letters-patent,  or  pirat- 
ing another's  copy,  or  "any  other  disorderly  printing,"  has 
hcen  found.  Mr.  Justice  Willes  6aid  that  "  it  is  certain  that 
down  to  the  year  1640,  copies  were  protected  and  secured  from 
piracy  by  a  much  speedier  and  more  effectual  remedy  than 
actions  at  law  or  hills  in  equity.  No  license  could  be  obtained 
to  print  another  man's  copy;  not  from  any  prohibition,  hut 
because  the  thing  was  immoral,  dishonest,  and  unjust.  And  he 
who  printed  Without  a  license  was  liable  to  great  penalties 

That  the  sole  right  of  publishing  a  book  existed  as  a  species 
of  property  during  this  early  period  of  English  history  is  estab- 
lished by  ample  evidence,  aside  from  that  afforded  by  the  de- 
crees and  ordinances  which  have  been  cited.  Indeed,  in  his 
famous  speech  for  the  liberty  of  unlicensed  printing,  published 
in  1044,  against  the  ordinance  of  1(343,  Milton  shows  how 
fully  the  right  of  an  author  to  his  productions  was  then  ree 
nized,  in  theory  at  least,  when  he  says,  that  "  one  of  the  gloi 
used  to  color  that  ordinance,  and  make  it  pass,  was  the  just 


1  "  'Tis  certain,"  says  Carte,  "  that 
DO  printer,  since  the  invention  tif  the  Hi 
of  printing,  eTer  had  in  England  a  right 

to  print  the  works  of  another  man 
without  his  consent.  There  ever  v>  as 
a  property  in  all  books  here  printed  ; 
and  for  the  making  of  it  known,  the 
better  to  prevent  all  invasion  thereof, 
when  the  Stationer*'  Company  were 
orated,  all  authors,  anil  the  pro- 
prietor! Id  whom  they  sold  their  copies, 
constantly  entered  them  in  the  register 
of  that  company  as  their  properly. 
The  like  HMtbod  was  taken  with  regard 
to  foreign  hooks,  to  vvli.il  h  in>  subject 
of  England  could  pretend  an  original 
right    To  prevent  the  tnoonrenti 

of  different  persons  engaging  (perhaps 
unknown  to  one  another)  in  printing 
Of  the  same  work  (which  Blight  prove 
the  ruin  of  hutli),  the  person  who  first 
resolved  on  it,  and  entered  Mi  deelgn 
in  that  register,  became  thereby  the 
legal  proprietor  of  such  work,  and  had 


the  sole  right  of  printing  it ;  so  that 
there  tins  scarce  ever  been  a  brink 
published  in  England  but  it  belonged 
to  some  Aiithor  or  proprietor,  exclusive 
of  all  other  persons.  This  is  evident 
to  every  one  who  hath  ever  viewed  the 
stationers'  register,  from  the  creel 
that  company  down  to  the  year  171", 
when  the  afitfl  Anne  was  passed,  which 
refers  to  this  as  an  unusual  practice.  It 
was  indeed  so  customary  that  I  hardly 
think  there  ever  was  a  book  (unless 
of  a  seditious  nature)  printed  till  within 
forty  years  last  pa*t,  but,  however 
inconsiderable  it  was  for  size  or  value, 
the  property  thereof  was  ascertained, 
and  the  sole  right  of  printing  it  se- 
cured to  the  proprietor,  by  such  entry." 
I'uhlislied  in  Heasons  for  a  Farther 
Amendment,  of  the  Act  64  Geo.  III. 
D.  166, by  Sir  Egerton  Brydges  (Lon- 
don. 1817). 

«  4  Burr.  2313. 
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retaining  of  each  man  his  several  copy;  which  God  forbid 
should  be  gainsaid."1  In  Millar  v.  Taylor,  the  jury  found, 
"  that,  before  the  reign  of  her  late  Majesty,  Queen  Anne,  it 
was  usual  to  purchase  from  authors  the  perpetual  copyright  of 
their  books,  and  to  assign  the  same  from  hand  to  hand  for  val- 
uable considerations,  and  to  make  the  same  the  subject  of 
family  settlements  for  the  provisions  of  wives  and  children."  2 
In  the  same  case,  Lord  Mansfield  said, "  I  use  the  word  *  copy,' 
in  the  technical  sense  in  which  that  name  or  terra  has  been 
used  for  ages,  to  signify  an  incorporeal  right  to  the  sole  print- 
ing and  publishing  of  somewhat  intellectual  communicated  by 
letters."  8 

For  a  century  and  a  half  before  the  reign  of  Anne,  an  ex- 
tensive traffic  was  carried  on  in  copyrights  by  members  of  the 
Stationers'  Company,  who  invested  much  capital  in  buying 
from  authors  the  right  to  publish  their  books.  Carte  "  was 
surprised,  on  carefully  examining  one  of  the  registers  in  Queen 
Elizabeth's  time,  from  1576  to  1595,  to  find,  even  in  the  in- 
fancy of  English  printing,  above  two  thousand  copies  of  books 
entered  as  the  property  of  particular  persons,  either  in  whole 
or  in  shares,  and  mentioned  from  time  to  time  to  descend,  be 
sold,  and  be  conveyed  to  others."4  These  entries,  showing 
that  copies  were  entered  as  property,  appear  as  early  as  1558.6 

1  Carte  says  that  in  1641,  "  when  do  so  enjoy  a  property,  all  scholars 
the  licentiousness  of  the  press  was  car-  will  be  utterly  deprived  of  any  recom- 
ried  to  the  greatest  height,  and  there  pensc  from  the  stationers  or  printers  for 
wanted  not  persons  to  insinuate  to  the  their  studies  or  labor  in  writing  or  pre- 
members  of  the  then  House  of  Com-  paring  books  for  the  press.' "  Printed 
moos  that  it  would  be  convenient  to  by  Brydges,  see  ante,  p.  00,  note  1. 
lay  all  copies  open  for  every  printer  %  4  Burr.  2306.  The  same  fact  had 
tliat  pleased  to  publish  them,  Featley,  before  been  found  by  the  jury  in  Ton- 
Burgee,  Gouge,  Byfleld,  Calamy,  Sea-  son  v.  Collins,  1  W.  Bl.  326. 
man,  and  several  other  divines,  favor-  8  4  Burr.  2396.  Mr.  Justice  Willes 
ites  of  the  prevailing  party  in  that  said :  "  The  name  '  copy  of  a  book,' 
House,  thought  it  proper  to  sign  a  which  has  been  used  for  ages  as  a 
paper  declaring,  'that  to  their  knowl-  terra  to  signify  the  sole  right  of  print- 
edge  very  considerable  sums  of  money  ing,  publishing,  and  selling,  shows  this 
had  been  paid  by  stationers  and  printers  species  of  property  to  have  been  long 
to  many  authors  for  the  copies  of  such  known,  and  to  have  existed  in  fact  and 
useful  books  as  had  been  imprinted ;  usage  as  long  as  the  name."  Ibid, 
in  regard  whereof  (they  say),  we  con-  2311. 

ceive  it  to  be  both  just  and  necessary         *  Printed  by  Brydges.      See  ante, 

that  they  should  enjoy  a  property  for  p.  60,  note  1. 

the  sole  imprinting   of  their  copies ;         6  "  In   1558,  and  down  from  that 

and  we  further  declare  that,  unless  they  time,  there  are  entries  of  copies  for 


TIIE   LAW   OF   COPYRIGHT   AND   PLATBIGHT. 


Daring  the  reign  of  Charles  II.,  there  were  decided  several 
controversies  concerning  the  right  of  printing  certain  books, 
which  have  been  cited  as  showing  that  the  crown  claimed  a 
property  in  copies  analogous  to  that  belonging  to  the  author. 
The  hooka  thus  claimed  by  the  king  were  known  as  preroga- 
tive copies,  and  comprised  the  English  translation  of  the  Bible 
and  the  Common  Prayer-book,  as  well  as  all  extracts  from  them 
(such  as  primers,  psalters,  and  psalms),  almanacs,  law  reports, 
acts  of  Parliament,  and  the  Latin  Grammar. 

The  first  reported  case  of  this  kind  was  decided  in  1666. 
Atkins,  claiming  the  right  as  the  king's  patentee  to  print  all 
law  hooks,  had  obtained  an  injunction  restraining  the  BMBnbBfl 
of  the  Stationers1  Company  from  printing  Rulle's  Abridgment. 
An  appeal  was  taken  to  the  House  of  Lords,  where  it  was 
argued  that  the  laws  belonged  to  the  king,  who  paid  the  judges 
who  pronounced  them.  The  Lords,  agreeing  "  that  a  copyright 
was  a  thing  acknowledged  at  common  law,"  held  fk  that  the 
king  had  this  right,  and  had  granted  it  to  the  patentees."  ] 

The  next  cast'  was  that  of  Roper  v.  Streatcr,  decided  in  1672. 
Roper,  who  had  bought  from  the  executors  of  Mr.  Justice 
Croke  the  third  part  of  his  reports,  brought  an  action  against 
ater  fur  printing  it  without  authority.  Streater  was  a  law 
patentee,  and  pleaded  the  king's  grant.  The  Common  Pleas 
decided  in  favor  of  the  plaintiff,  on  the  ground  that  he, "  by  pur- 
chase from  the  executors  of  the  author,  was  owner  of  the  copy 


particular  persons.  In  1669,  Mid  down- 
ward from  t hat  lime,  there  are  persons 
fined  tor  printing  oilier  men's  copies. 
In  1678,  theft  are  entries  which  take 
notice  of  the  sale  of  the  copy  audi  the 
price.  In  1682,  there  are  entries  with 
an  express  proviso,  '  th.it,  it  it  be  tinind 
any  other  has  a  right  to  any  of  the 
copies,  then  the  license  touching  such 
of  the  OOpiM  M  belonging  to  another 
shall   bl   vnid."  "     Willes,  J.,  4   Burr. 

In  1681,  when  all  legislative  pro- 
tection Imd  ceased,  the  Stationers' 
(  lompany  made  a  by-law,  which, —  after 
reciting  thai  members  ot  the  company 
bad  a  K<<  at  pari  '>t  their  estates  in 
I,  . 1 1 1 ■  t  that  by  (he  ancient  usage 
of    the    company    such    persons    had 


always  been  reputed  the  owners  of 
such  books  or  copies  as  had  been  entered 
to  them  in  the  register  of  the  cinj.-any, 
and  OOgfat  therefore  to  have  the  sole 
printing  of  I  hem  —  provided  a  penalty 
for  the  invasion  ot  Midi  ri^ht.  A 
similar  by-law  was  passed  in  1604, 
which,  after  rccitmg  that  eopies  had 
been  "  constantly  bargained  and  sold 
amongst  the  members  of  this  company 
us  their  property,  anil  daviead  to  chil- 
dren and  others  for  legacies,  ami  to 
their  widows  ior  their  maintenance," 
ordained  that  no  book  entered  by  one 
member  should  be  printed  or  sold  by 
another  without  license  4  Burr. 
2300. 

1  Carter,  89 ;  4  Burr.  2816. 
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at  common  law.'*  This  judgment  was  reversed  in  the  House 
of  Lords,  where  it  was  held  that  "  the  copy  belonged  to  the 
king."1 

The  case  of  the  Stationers'  Company  against  Seymour,  in 
1677,  was  a  controversy  between  the  plaintiffs  as  grantees  of 
the  crown,  and  the  defendant,  who  had  printed  Gadsbury's 
Almanac,  without  license.  The  court  held  that  the  property 
of  an  almanac  which  has  "  no  particular  author ''  was  in  the 
king ;  and  that  the  "  prognostications  "  added  by  the  defendant 
"  do  not  alter  the  case ;  no  more  than  if  a  man  should  claim 
a  property  in  another  man's  copy  by  reason  of  some  inconsid- 
erable additions  of  his  own."  a 

The  king's  property  in  prerogative  copies  was  recognized  in 
1681,  in  suits  brought  by  the  Stationers'  Company  against  Lee  8 
and  against  Wright.4 

Opinions  differ  as  to  the  nature  of  the  right  thus  claimed  by 
the  crown.  Lord  Mansfield  emphatically  maintained  that  it 
was  founded  on  the  same  principles  of  property  which  govern 
in  the  case  of  individuals,  and  that  it  could  be  defended  on 
no  other  ground.6    By  others  it  has  been   regarded  as  an 

1  Skin.  284 ;  1  Mod.  267 ;  4  Burr,  to  crown  copies.    The  reason  is  very 

2816.  obvious;   it  will  occur  to  every  one 

*  1   Mod.  266 ;   4  Burr.  2816.    In  that  hears  me.    The  fact,  however,  is 

1776,     the    Common   Pleas    decided  so ;  there  were  none  before  the  liesto- 

against   the    validity    of    the    crown  ration.     Upon  every  patent  which  has 

patent  for  the  exclusive  printing  of  'been  litigated  since,  the  counsel  for  the 


Stationers'     Company    v.  patentee     (whatever    else    might    be 

Carnan,    2  W.  Bl.  1004.     See    also  thrown  out,  or  whatever  encourage- 

Stationers'  Company  v.  Partridge,  10  ment  they  might  have,  between  the 

Mod.  106;  4  Burr.  2402.  Restoration  and  Revolution,  to  throw 

*  2  Show.  268.  See  also  Stationers'  out  notions  of  power  and  prerogative), 
Company  v.  Parker,  Skin.  238.  have  tortured  their  invention  to  stand 

4  Skin.  284 ;  4  Burr.  2828.  upon  property.     Upon  Rolle's  Abridg- 

*  "  Crown  copies  are,  as  in  the  case  ment,  they  argued  from  the  Year  Books, 
of  an  author,  civil  property ;  which  is  which  are  there  abridged,  that  the 
deduced,  as  in  the  case  of  an  author,  Year  Books,  having  been  compiled  at 
from  the  king's  right  of  original  publi-  the  king's  expense,  were  the  king's 
cation.  The  kind  of  property  in  the  property,  and  therefore  the  printing  of 
crown,  or  a  patentee  from  the  crown,  is  them  belonged  to  his  patentee.  Upon 
just  the  same :  incorporeal,  incapable  Croke's  Reports,  they  contended  that 
of  violation  but  by  a  civil  injury,  and  the  king  paid  the  judges  who  made 
only  to  be  vindicated  by  the  same  the  decisions ;  ergo,  the  decisions  were 
remedy,  —  an  action  upon  the  case,  or  a  his.  The  judges  of  Westminster  Hall 
bill  in  equity.  thought  they  belonged  to  the  author ; 

"  There  were  no  questions  in  West-  that  is,  to  the  purchaser  from,  or  the 

v  minster  Hall  before  the  Restoration,  as  executor  of,  the  author  :  but,  so  far, 
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exercise  of  naked  prerogative,  based  ou  reasons  of  church  and 
state,1 


the  controversy  turned  upon  property. 
In  Seymour's  Case,  1  Mod  liftfl  (who 
printed  Gadbury's  Almanac  without 
Df  the  Stationers'  Company,  who 
had  a  patent  for  the  sole  printing  of 
almanacs),  1'embertun  resorted  to  prop- 
erty. He  argued,  besides  arguing  from 
the  prerogative,  that  an  ilmuK  had 
no  certain  iiiithor:  therefore  the  king 
has  the  property  ;  and,  by  eonsecjuenre, 
may  grant  Ins  property.  It  waa  far 
fetched  ;  and  it  is  truly  said  that  the 
consequence  did  not  follow.  For,  if 
than  was  no  certain  author,  the  prop- 
erty would  not  be  the  king's,  but 
common.  Pemberlon  was  a  very  able 
lawyer,  and  saw  the  nc<  e^tty  of  get- 
ting a  property,  If  he  could  make  it 
out.  .  .  . 

"  Arc*  Of  Parliament  are  the  works 
of  the  legislature  ;  and  the  publication 
Of  them  has  always  belonged  to  the 
king,  as  the  executive  part,  and  as  the 
head  and  sovereign.  .  .  . 

"The copy  of  the  Hebrew  Bible,  the 
Greek  Testament,  or  the  Septuagint, 
does  not  belong  lo  the  king  :  it  is  BOCA* 
niuii.  Hut  the  English  translation  he 
bought  ;  therefore  it  has  been  con- 
cluded to  be  his  property.  If  any  man 
should  turn  the  Psalms,  or  the  writings 
of  Solomon  or  Job,  into  verse,  the 
king  could  not  rt<>p  the  printing  or  sale 
of  such  a  work  ;  it  is  the  author's  work. 
Tiie  king  has  no  power  or  control  over 
the  subject-matter  :  his  power  reetaia 
property  Hll  whole  right  rests  upon 
lundation  of  property  in  the  copy, 
by  the  00010)00  law.  What  other 
ground  can  there  be  for  the  king's 
having  a  property  in  the  Latin  Oram- 
mar,  which  is  one  of  qui  ancient  copies, 
than  that  it  iraa originally  composed  at 
his  expense  J    Whatever  the  common 

law  says  of  properly  in  the  king's 
from  analogy  to  the  case  of  authors, 
oldcooclaeively,ifl  njr  apprehen- 
sion, with  regard  to  authors."  Lo*d 
Kaaafleld,  Millar  p,  Taylor,  4  Burr. 
2401-8406.  Baa  rem  irks  of  same  judge, 
4  Burr.  2408,  on  the  case  of  the  Station 


era"  Company  i«.  Partridge ;  and  4  Burr. 
240-1,  on  the  decision  in  Baskctt  V.  Uni- 
versity of  Cambridge.  See  also  views 
of  Mr.  Justice  Willes,  Millar  v.  Taylor, 
4  Burr.  2828-20,  2382 

1 "  Upon  the  Whole  of  this  preroga- 
tire  claim  of  the  crown.it  appears  to  me, 
that  the  right  of  the  crown  to  the  sole 
and  exclusive  printing  of  what  is  called 
prerogative  copies  is  founded  on  rea- 

Moeofrcli^i »r  ol  State.    The  only 

consequences  to  which  they  tend  are  of 
a  national  and  public  concern  respect- 
ing the  established  religion  or  govern- 
iin-m  of  the  kingdom;  and  have  no 
analogy  to  the  case  of  private  authors. 
There  is  no  instance  of  tin-  crowns 
m  term  addling  with,  or  pretending  any 
such  right  in,  private  compositions.  .  . . 
It  is  mentioned  ai  one  ground  ot  the 

king's  right  to  print  them,  that  some  of 
these  prerogative  books  were  Composed 
at  his  expense.  But  in  fact  it  is  no 
private  disbursement  of  the  king,  but 
done  at  the  public  charge,  and  part  of 
the  expenses  of  government.  It  can 
hardly  be  contended  that  the  produce 
of  expenses  of  a  public  sort  art-  the 
private  property  of  the  king,  when  pur- 
I  with  public  money.  He  cannot 
se|l  nor  dispose  of  one  of  tkoM  compo- 
sitions. How,  then,  can  they  lie  his 
private  pr"|"  "> .  like  the  private  prop- 
erty claimed  by  an  author  in  his  own 
compositions f "  Yates,  J.,  Millar  v. 
Taylor,  4  Burr.  2888,  2884 

In  moving  the  judgment  of  the 
House  of  Lords  in  182H,  in  Mam 
Blair,  3  Bli^h,  a.  B,  402,  which  was  a 
controversy  involving  the  right  of  the 
crown  to  grant  a  patent  for  the  exclu- 
ding of  Bibsati  Lotd  Chancellor 
Lymiliur.it  said:  "But  although  the 
power  of  the  king  and  hi*  pn 
tive  in   Kugland  h;ut  never  been 

tinned*  it  has  beea  rested  by  jud^ 
diflerent  principlaa.    Borne  judgea have 
been  of  opinion  that  it  is  lo  be  bunded 
on  the  circumstance  of  the  translation 

of  the  Bible,  having  been  actually  paid 
iur  by  King  James,  and  its  having  be- 
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According  to  Sir  William  Blaekstone,  tho  king,  as  the  head 
of  the  state,  had  the  right  of  promulgating,  and  consequently 
the  exclusive  privilege  of  printing,  all  acts  of  Parliament, 
proclamations,  orders  of  council,  Ac;  and,  as  head  of  the 
church,  the  right  to  publish  the  liturgies  and  books  of  divine 
service;  while  his  claim  to  the  exclusive  printing  of  the  Bible 
rested  also  on  the  additional  ground  of  his  having  paid  far  tho 
translation.  "  He  is  alsor"  says  the  same  authority,  H  said  to 
have  a  right  by  purchase  to  the  copies  of  such  law-books,  gram- 
mars, and  other  compositions  as  were  compiled  or  translated 
at  the  expense  of  the  crown."  1 

It  has  been  .shown  that  literary  property  existed  and  was 
recognized  during  at  least  a  century  and  a  half  prior  to  1710, 
when  the  first  copyright  statute  went  into  force.  What  was 
the  origin  of  this  property,  the  source  of  its  existence  '(  There 
is  not  a  clause  or  a  word  in  any  of  the  decrees,  acts,  or  ordi- 
nances relating  to  books  from  the  earliest,  passed  in  15f)t>,  to 
the  latest,  in  lrjv»2,  that  can  be  GMSfttrosd  as  creating  copyright;. 
Whether  these  enactments  were  applicable  to  all  authors,  or 
were  intended  only  for  the  benefit  of  the  members  of  the  SttV 
•  'ompany,  is  immaterial  to  the  present  inquiry.     Tin  y 

iply  provided  remedies,  more  or  less  complete,  for  all  or  a 


(be  property  of  tlie  crown,  and 
has  been  referred  to  a  spe- 
cies of  copyright.    Other  judges  have 
referral  it  to  the  circumstance  of  the 
f    England    being    the   supreme 
fiend  of  (fa  'lum-li  "i    England,  and 
that   he    is   veiled    with    the   prernga- 
ncc  to  that  character. 
Other  judge*   have   been   of  opinion, 
and  I  confess,  for  my  own  part,  I  am 
that  opinion,  that 
it  is  r  nod  to  another  can- 

non ;  namely,  to  the  character  of 
i  upon  the  chief  exec- 
utire  offlt<  government,  to 

ranertetend  the  publication  of  the  acta 
the  re,  and  act*  of  state  of 

;  ;  1  ;ilso  of  those  works 
upon  which  the  established   doctrines 
ofoRr  religion  are  founded,  —  that  it  is 
upon  the  first  executive 
igistrate,  carrying  with  it  a  corre- 
sponding prerogative.     That  was   the 


opinion  of  Lord  Camden,  as  expressed 
in  the  caste  of  Domldaon  a,  Backet,  i 

Burr.  2108,  in  most  direct  and  eloquent 
terms,  in  this  House  ;  that  wna  the 
opinion  alsn  expresseil  by  Chief  ISuron 
Skinner,  in  the  CUM  of  Eyre  and  Stratum 
v.  Car  nan,  OoQTl  of  Exchequer,  1781  ; 
and  I  think  that  may  be  collected  or  in- 
ferred tO  be  the  opinion  of  a  learned 
and  noble  earl,  now  a  member  of  your 
Lordships'  House,  front  what  fell  from 
that  noble  and  learned  lord  in  the  BNN 

of  the  t'ni v i-i  aii  tea  e4  |  rxfbrd  and  Cam* 
bridge  v.  Hichwrdsan,  6  Ves.  704." 

1  J  Com,  410.  See  also  as  to  pre- 
rogative DOplet,  Baikotl  v.  Uiiiver- 
I  Cambridge.  1  W.  HI.  105; 
Daakett  »?■  Cunningham,  Ibid.  370; 
Eyre  v.  Carnan,  6  Hue.  Abr.  1'rerog. 
F.  5;  Universities  of  Oxford  and  Cam- 
bridge v.  Ricnardaon,  6  Ves.  689; 
Grierson  t>.  Jackson,  Ridg.  L.  &  S. 
304. 
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few  owners  of  a  species  of  property  not  newly  created,  but 
found  existing.  None  of  them  referred  to  any  term  during 
which  the  remedies  were  to  continue,  or  abridged  in  any  way 
the  duration  of  the  ownership  of  the  property.  Old  acts  expired 
and  new  ones  were  passed  ;  but  before  the  first  and  after  the 
last,  and  independently  of  all  of  them,  property  in  copies  was 
a  recognized  fact.1  Nor  is  there  any  other  legislative  act  during 
this  period  to  account  for  the  origin  of  literary  property.  Its 
existence,  then,  could  have  been  only  by  the  common  law. 

This  conclusion  is  amply  confirmed  by  the  authorities. 
In  the  earliest  reported  case  concerning  literary  property,  the 
House  of  Lords,  in  1066,  unanimously  agreed  that  "■  a  copy- 
right was  a  thing  acknowledged  at  common  law." 2  Mr.  Justice 
Willes  declared  that  the  Star  Chamber  decree  of  1637  "ex- 
pressly supposes  a  copyright  to  exist  otherwise  than  by  patent, 
order,  or  entry  in  the  register  of  the  Stationers*  Company, 
which  could  only  be  by  the  common  law  ;  "  3  and  that,  in  passing 
the  ordinance  of  1643,  both  Houses  of  Parliament  took  it  for 
granted  that  copyrights  M  could  only  Btand  upon  the  common 
law,"*  Of  the  Licensing  Act  of  Charles  II.,  the  same  jurist 
said :  "  The  sole  projMjrty  of  the  owner  is  here  acknowledged 
in  express  words  as  a  common-law  right ;  and  the  legislature 
who  passed  that  act  could  never  have  entertained  the  most 
distant  idea  that  the  productions  of  the  brain  were  not  a  sub- 
ject-matter of  property."  e 


1  Mr.  Justice  Aston  thought,  "  This 
idea  of  an  author's  property  has  been 
so  long  entertained  that  the  copy  of  a 
book  N8BM  to  have  been  not  famil- 
iarly only,  hut  legally,  u»ed  as  a  tecbsi> 
cal  expression  of  the  author's  sole  right 
of  priming  anil  publishing  that  work; 
and  that  these  expressions,  in  u  variety 
of  instruments,  are  not  to  be  consilient 
as  the  creators  or  origin  of  that  right 
or  property,  but  as  speaking  the  Ian 
of  a  known  ami  acknowledged 
and,  as  far  as  they  are  active, 
operating  in  its    protection."     4    I'.uir. 

1  Atkins's  case,  Carter,  80;  4  Burr. 
2315. 

»  4  Burr.  2818. 

*  "  The  licentiousness   of  libels  in- 


duced the  two  Houses  to  make  an  ordi- 
nance which  prohibited  printing,  unless 
the  book  was  first  licensed  and  en 
in  the  register  of  the  Stationers'  Com- 
pany. Copyrights,  in  their  opinion, 
then,  could  only  stand  upon  the  com- 
mon law;  both  Houses  take  it  for 
granted.  The  ordinance,  therefore, 
proUbte  printing  without  consent  of 
the  owner;  or  importing,  if  printed 
abroad,  upon  pain  of  forfeiting  the 
same  to  the  owner  or  owners  of  die 
copies  of  the  said  bonks,  Ib&  TIl 
vision  necessarily  supposes  the  prop- 
erty to  exist;  it  is  nugatory  if  there 
was  no  owner.  An  owner  could  not  at 
that  time  exist  hut  bv  the  common 
law."     Ibid.  2814. 

»  «  In  lu02,  the  act  of  13  &  14  C.  II. 
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The  booksellers,  who,  just  liefore  the  statute  of  Anne  was 
led,  petitioned  Parliament  for  additional  protection  against, 
piracy,  admitted  that  they  had  a  property  in  copies  which  could 
then  exist  only  by  the  common  law.1  This  fact  was  recognized 
by  Parliament  in  passing  the  statute  of  Anne  ;  and,  after  this 
•vent  into  force,  it  was  the  uniform  practice  of  the  Couit 
of  Chancery  to  grant  injunction!  protecting  cunimun-law  mpy- 

published  works.     The  common-law  existence  of  I 
ary  property  was  expressly  affirmed  by  the  Court  of  King*! 
Bench  in  Millar  v.  Taylor  ;2  whose  judgment,  as  far  as  it  Affirmed 
the  existence  of  the  property  as  a  historical  fact,  has  never 

in  reversed.     The  same  doctrine  was  expressly  approved  i,y 
.  ity  of  the  judges,  who  advised  the   House  of  Lords  in 
Donsldeos  v.  Beeto 

The  history  of  literary  property,  from  the  middle  of  the  six- 
teenth to  the  close  of  the  seventeenth  century,  shows:  — 

First.  The  existence  of  such  property  is  traced  hack  by 
record  to  1558,  when  an  entry  of  copies  appears  in  the  regis- 
ter of  the  Company  of  Stationers  ;  and,  by  probability,  to  the 
latter  part  of  the  fifteenth  century,  when  printing  was  intro- 
duced into  England. 

nd.  There  is  no  legislation  during  this  period  creating 
this  property,  or  conferring  ownership  ;  none  abridging  its 
perpetuity,  or  restricting  its  enjoyment. 

Third.   Its  existence,  then,  is  duo  to  the  common  law,  and 


(the  Licensing    Act)   prohibit*    print- 

■  •-.,  iinles*  lirst  Licensed  and 

entered  in  the  register  of  the  Stntion- 

■•rnpuny.     It  also  prohibits  print- 

tenl  of  the  owner, 

on  pain  of  forfeiting  the  hook  bd<1 

>.  M.  each  copy  ;  half  to  the  king,  nnd 

■  the-  owner;  to  he  sued  I 
i he  owner  in  tix  months;  besides 
being  otherwise  persecuted  as  an  of- 
ajpunst  the  net.  The  act  sup- 
poses an  ownership  at  common  law. 
And  tl  -  -ulurly  rec- 

ognized in  the  latter  pari  of  the  third 
where  the  chancellor 
snd  • ice-chancellor  of  the  universities 
to  meddle  with  any  book  or 
books  the   right    of   printing    whereof 


doth  solely  and  properly  belong  to  any 

I  >ihr  person  Of  persons.     The  sole 

ty  of  the  owner  is  heie  uknon  I 

edged  in  express  words  as  a  common* 
IftW    light;    and   the    legislature    WOO 

d  that  act  could  never  hart  I 
tained  the  most  distant  idea  that  the 
productions  of  the  brain  were  not  ■ 
Mihjert -rnntler  of  property.  To  sup- 
port an  action  on  this  ■tetola,  owner- 
ship must  be  proved,  or  the  plaintiff 
could  not  recover;  dscum  the 
is  to  be  brought  bv  On*  owner,  m  bo  is  to 
have  a  moiety  of  the  penalty."  4  Uuir. 
2314. 

1  See  ante,  p,  22  and  note  4. 

a  4  Bur.  - 

»  Ibid.  2408. 
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this  necessary  conclusion  is  supported  by  contemporary  and 
later  authorities. 

It  is  for  those  who  believe  with  Judge  Yates  and  Lord  Cam- 
den that  literary  property  "  is  all  ideal,"  and  was  unknown  in 
England  before  the  statute  of  Anne,  to  explain  away  this  cen- 
tury and  a  half  of  its  recognized  existence.  It  is  for  those 
who,  with  Lord  Macaulay,  contend  that  copyright  is  a  monop- 
oly, who  believe  witli  Baron  Pollock  that  it  "is  altogether  au 
artificial  right,  a  creature  of  the  municipal  law,  and  has  no 
existence  by  the  common  law  of  England,"  J  to  point  to  the 
legislation  that  created  it  or  made  it  a  monopoly ;  and,  if  the 
Btatote  of  Antic  is  cited  for  this  purpose,  —  none  earlier  can 
be  cired^ —  it  is  for  them  to  reconcile  with  their  theory  the 
acknowledged  existence  of  literary  projierty  independent  of 
any  legislation  during  the  century  and  a  half  preceding  that 
statute. 

That  literary  property  was  shielded  from  arbitrary  and 
oppressive  government  interference  during  this  early  period 
of  English  history,  is  not  claimed.  At  a  time  when  many 
right*  of  the  subject  were  held  subordinate  to  the  pleasure  of 
the  crown,  the  title  of  an  author  to  the  fruits  of  his  industry 
\v:is  no  exception.  When  the  labors  of  literary  men  were  neu- 
tralised by  the  despotic  regulation  and  suppression  of  the  pub- 
lication of  books,  it  was  au  unwarranted  invasion  of  private 
property  that  would  not  have  been  tolerated  in  later  times. 
But  the  inquiry  with  which  wo  are  now  most  concerned  is,  not 
whether  literary  property  was  strictly  inviolable  in  these  times, 
but  whether  it  bad  an  acknowledged  existence,  —  the  affin. 
tiv<;  of  which  is  denied  by  those  who  maintain  that  copyright 
is  a  creature  of  legislation. 

When  the  Licensing  Act  had  finally  expired  in  1694,  and 
there  was  no  legislative  restriction  on  the  piratical  printing  of 
hooks,  men  of  letters  and  booksellers  begau  to  complain  loudly 
of  the  evils  of  piracy.     In  1703,  17(H3,  and  1709,  the  owners 

i  "  Copyright  is  altogether  an  arti-  country,  to  be  enjoyed  for  such  time 

fk'ial    ri^'lit,  not   naturally  and   news-  and  under  such  regulations  a*  the  law 

smily  arising  out   <>t    tttt  MOW  inks  of  each  state  may  ilireet,  and  has  no 

th  it  ought  to  prevail  urnong  mankind  existence  by  the  common  taw  of  Eng- 

assembled   in    c< unm uui lie*,   hut  is  a  land."     Jetierya  v.  Booscy,  4  11.  L.  C. 

creature  of  tlie  municipal  law  of  each  937. 
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of  copies  petitioned  Parliament  for  a  law  to  protect  tbeir  copy- 
rights more  effectively.  It  was  in  answer  to  these  appeals 
that  the  8  Anne,  c.  19,  became  a  law,  in  1710.  This  was  the 
first  English  statute  distinctly  affirming  copyright  and  provid- 
ing for  its  protection.  It  was  entitled  "  An  Act  for  the  En- 
couragement of  Learning  by  vesting  the  copies  of  printed 
books  in  the  authors  or  purchasers  of  such  copies  during  the 
times  therein  mentioned."  The  preamble  declares  that  "  print- 
ers, booksellers,  and  other  persons  have  of  late  frequently 
taken  the  liberty  of  printing,  reprinting,  and  publishing,  or 
causing  to  be  printed,  reprinted,  and  published,  books  and  other 
writings,  without  the  consent  of  the  authors  or  proprietors  of 
such  books  and  writings,  to  their  very  great  detriment,  and  too 
often  to  the  ruin  of  them  and  their  families ; "  and  that  the 
object  of  the  act  is  to  prevent "  such  practices  for  the  future, 
and  for  the  encouragement  of  learned  men  to  compose  and 
write  useful  books." 

It  provided  that  the  owner  of  the  copyright  in  any  book 
already  printed  should  have  the  exclusive  right  of  publishing 
it  for  twenty-one  years ;  and  that  the  author  of  any  book  not 
then  published  should  have  the  sole  liberty  of  publishing  it  for 
fourteen  years  from  the  time  of  first  publication.  At  the  end 
of  this  period,  the  same  right  was  continued  in  the  author,  if 
living,  for  another  term  of  fourteen  years.  Any  person  who 
should  publish,  import,  or  sell  piratical  copies  was  made  liable 
to  forfeit  such  copies  to  the  owner  of  the  copyright,  to  be  by 
him  destroyed,  and  to  pay  one  penny  for  every  sheet  found  in 
his  possession.  One-half  of  this  penalty  was  to  go  to  the 
queen,  and  the  remainder  to  any  person  who  should  sue  for  it. 
There  was  a  proviso,  however,  which  permitted  the  importa- 
tion and  sale  of  "any  books  in  Greek,  Latin,  or  any  other 
foreign  language,  printed  beyond  the  seas."  That  no  person 
might  offend  against  the  act  through  ignorance,  it  was  pro- 
vided that  no  book  should  be  entitled  to  protection  unless  the 
title  to  the  copy  had  been  entered,  before  publication,  in  the 
register-book  of  the  Company  of  Stationers,  which  should  al- 
ways be  kept  open  for  inspection  at  the  hall  of  the  company. 
The  act  further  required  nine  copies  of  every  book  to  be 
delivered  to  this  company,  for  the  use  of  the  royal  library  in 
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Loudon,  the  universities  of  Oxford  and  Cambridge,  the  four 
universities  in  Scotland,  Sion  College  in  London,  and  the 
Library  of  the  Faculty  of  Advocates  in  Edinburgh. 

If  any  bookseller  or  printer  should  sell  or  offer  for  sale  a 
book  M  at  such  a  price  or  rate  as  shall  he  conceived  by  any 
person  or  persons  to  be  too  high  or  unreasonable/1,  the  price 
might  be  reduced  and  fixed  at  a  reasonable  figure  by  the  Arch- 
bishop of  Canterbury,  the  Chancellor  or  Lord-keeper  of  the 
Great  Seal,  the  Bishop  of  London,  the  Chief  Justices  of  the 
Queen's  Bench  and  Common  Pleas,  or  other  designated  offi- 
cials. This  provision  was  repealed  in  1739  by  the  12  Geo.  II. 
c.  36. 

The  act  of  Anne  prohibited  any  one  from  importing  a  book 
which  had  bean  printed  without  the  written  consent  of  the 
cnv nor  of  the  copyright.  There  is  no  reason  why  this  pro- 
vision should  not  have  been  held  sufficient  to  prevent  tho 
importation  of  English  copyrighted  books  reprinted  abroad 
without  due  authority;  excepting  of  course  those  reprinted  in 
a  foreign  language,  which  came  under  a  special  proviso.  But 
in  1731)  was  passed  the  12  Geo.  II.  c.  36,  whose  preamble 
recited  that  M  the  duties  payable,  upon  paper  imported  int>>  this 
kingdom  to  be  made  use  of  in  printing  greatly  exceed  the 
duties  payable  upon  the  importation  of  printed  books,  whereby 
foreigners  and  others  are  encouraged  to  bring  in  great  num- 
bers of  books  originally  printed  and  published  in  this  kingdom, 
and  reprinted  abroad,  to  the  diminution  of  his  Majesty's  rev- 
enue and  the  discouragement  of  the  trade  and  manufacture  of 
this  kingdom."  The  statute  then  provided  for  a  forfeiture  of 
copies,  and  imposed  penalties  in  the  case  of  the  unauthorized 
importation  of  all  copyrighted  books  originally  published  in 
England  and  reprinted  abroad.  This  act  was  temporary  ;  but 
it  was  several  times  renewed. 

The  act  of  Anne  extended  protection  to  two  classes  of  books  : 
1,  those  already  published,  in  which  copyright  was  vested  for 
twenty-one  years  ;  2,  those  not  then  published,  for  which  a  term 
of  fourteen  years  was  secured.  The  copyright,  therefore,  in 
books  of  the  first  class  expired  at  the  end  of  twenty-one  years, 
or  in  1731  ;  and  hence,  whatever  protection  was  granted  by  the 
court  after  that  year  to  a  hook  published  before  the  statute  was 
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passed,  must  have  been  on  the  ground  that  copyright  was  founded 
in  the  common  law.  Not  fewer  than  five  cases  of  this  kind  are 
recorded  in  the  quarter  of  a  century  following  1781.  In  17S5, 
injunctions  were  issued  by  Sir  Joseph  Jekyll,  Master  of  the 
Rolls,  against  printing  a  book  entitled  The  Whole  Duty  of 
Man,  which  had  first  appeared  in  1657  ; l  and  by  Lord  Talbot, 
protecting  Pope's  and  Swift's  Miscellanies,  many  of  which  had 
been  published  before  17 10.2  In  1736,  Sir  Joseph  Jekyll  granted 
an  injunction  protecting  Nelson's  Festivals  and  Fasts,  which 
had  originally  appeared  in  1703  ;3  and,  in  1739,  Lord  Hardwicke 
restrained  the  unauthorized  publication  of  Milton's  Paradise 
Lu>t,  to  which  the  plaintiff  derived  title  under  an  assign- 
ment made  by  the  author,  in  16t37.*  Another  injunction  was 
granted  by  this  judge,  in  1752,  against  printing  an  edition  of 
the  same  poem,  with  a  biography  by  Fenton,  and  notes  by 
Bentley  and  Dr.  Newton.  The  biography  and  the  notes  had 
been  published  after  the  statute,  and  were  within  its  protection; 
but  the  poem  did  not  come  within  the  provisions  of  the  act.5 

All  of  these  books  had  been  originally  published  before  the 
passing  of  the  copyright  statute;  and  all  of  the  injunctions 
were  granted  after  the  statutory  term  had  expired.  None  of 
the  cases,  therefore,  were  within  tin  statute.  The  court  did 
■of  to  recognize  and  protect  the  author's  common-law 

rights  in  his  published  work. 

In  1700.  an  action  was  brought  by  TOOUBOQ  against  Collins, 
for  piracy  of  the  Spectator,  in  which  the  plaintiff  claimed  the 
exclusive  right  of  publication  by  assignment  from  Addison  and 
le.  The  defence  was  set  up  that  there  was  no  property  in 
a  published  work,  except  that  secured  by  the  statute,  and  that 
the  statutory  copyright  in  the   Spectator  had  expired.     The 


1  Evre  9.  Walker,  cited  4  Burr. 
2325, 

tte  9.  Falkner.  Ibid, 

"  Walthoe  9.  Walker,  Ibid 

«  T<  .  uker,  Ibid. 

J  TbMOO  9,  Walker,  8  Swans.  672, 
Lord  Hardwicke  thought  there  might 
be  some  question  about  the  plaintiff's 
right  to  restrain  the  publication  of  the 
poem ;  bat  be  granted  the  injunction 
against  the  publication  either  of  the 
poem,  or  the  notes    and    biography. 


"  If  the  inclination  of  Lord  Hardwicke  a 
own  opinion,"  said  Mr.  Justice  Willea, 
"  had  not  beta  strongly  with  the  plain- 
tiff, he  never  would  have  (noted  the 
injunction  to  the  whole,  and  penned  it 
in  the  disjunctive  ;  so  that  printing  the 
poem,  or  the  life,  ctr  Bentley's  noteB, 
without  a  word  of  Dr.  Newton'*,  would 
have  been  a  breach.    The  injunction 

is  not  barely  to  the  selling  of  that  1 k, 

of  which  Newton's  notes  made  a  part, 
but  to  future  printing."     4  Burr.  2830. 
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case  was  found  to  be  one  of  collusion,  and  no  decision  was 
rendered.1 

In  17t)9,  the  origin  and  nature  of  literary  property  were 
exhaustively  discussed  by  the  judges  of  the  King's  Bench,  of 
which  Lord  Mansfield  was  chief  justice,  in  the  case  of  Millar  v. 
Taylor,  which  yet  stands  out  as  one  of  the  great  landmarks  in 
the  history  of  this  controversy.3  The  book  in  controversy  was 
Thomson's  Seasons,  which  had  been  first  published  by  the  poet 
in  1727-86.  The  copyright  was  then  sold  to  Andrew  Millar, 
who  was  the  owner  of  it  in  1763,  when  Robert  Taylor  issued 
an  edition  without  license.  In  1766,  Millar  brought  an  action 
for  piracy  ;  and,  as  the  term  of  years  secured  by  the  statute  of 
Anne  bad  expired,  the  direct  issue  was  raised  whether  a  per- 
petual property,  by  common  law  and  independent  of  the  statute, 
remained  in  the  author  and  his  assigns  after  publication.  Lord 
Kausfield  and  Justices  Aston  and  Willes  maintained  the  affirma- 
tive, in  elaborate  opinions,  while  Mr.  Justice  Yates  contended 
that  copyright  was  the  creature  of  the  statute.  The  judgment 
of  the  court  was  that  copyright  was  founded  in  the  coinmnn 
law,  and  that  it  bad  not  been  taken  away  by  the  statute  of 
Anne,  which  was  intended  merely  to  give  for  a  term  of  years  a 
more  complete  protection. 

In  1774,  the  authority  of  this  decision  was  overruled  by  the 
House  of  Lords,  in  the  case  of  Donaldson  v.  Becket8  Several 
questions  relating  to  the  origin  and  nature  of  literary  property 
were  submitted  to  the  judges,  among  whom  there  was  a  marked 
diversity  of  opinion.  A  majority  held  that,  by  the  common  law, 
kO  author  had  the  exclusive  right  of  publishing  bis  book  ;  and 
that  this  right  was  not,  by  virtue  of  the  common  law,  lost  or 
prejudiced  by  publication.  But  the  only  question  on  which  judg- 
ment, was  passed  was  whether  the  common-law  right  in  a  pub- 
lished book  had  been  destroyed  by  the  statute  of  Anne.  The 
affirmative  was  maintained  by  six,  and  the  negative  by  five, 
judges.  Lord  Mansfield,  being  a  peer,  did  not  express  his  opin- 
ion ;  but  it  was  well  known  that  he  adhered  firmly  to  the  view  that 
the  common-law  right  had  been  in  nowise  impaired  by  the  statute. 
Including  him,  the  judges  were  evenly  divided  on  this  question. 

>  Tonson  v.  Collins,  1  W.  Bl.  801,  82L 
*  4  Burr.  2808.  •  lhtd.  2108. 
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In  moving  for  judgment,  Lord  Camden  made  a  specious  harangue 
against  the  rights  of  authors,  and  the  House  of  Lords  declared 
that  the  statute  had  taken  away  all  common-law  rights  after 
publication ;  and  hence  that,  in  a  published  book,  there  was  no 
copyright  except  that  given  by  the  statute.1 

The  judgment  of  the  House  of  Lords  very  naturally  caused 
umdi  alarm  among  men  of  letters,  and  especially  among  the 
London  booksellers,  who  had  invested  much  money  in  copy- 
rights which  they  had  supposed  to  be  perpetual,  but  which  were 
now  left  without  protection.  Application  was  made  to  Parlia- 
ment for  a  law  vesting  in  authors  and  their  assigns  the  copy- 
of  such  books  as  were  not  protected  by  the  statute  of 
Anne.  A  bill  for  that  purpose  was  passed  by  the  House  of 
Commons,  in  May,  1774  ;  but  it  was  rejected  by  the  Lords,  and 
hence  failed  to  Income  a  law. 

The  universities  now  applied  to  Parliament,  and  obtained,  in 
1T7.*»,  an  act  "  for  enabling  the  two  universities  in  England,  the 
four  universities  in  Scotland,  and  the  several  colleges  of  Eton, 
-•minster,  and  Winchester,  to  hold  in  perpetuity  their  copy- 
right in  books   given  or  bequeathed  to  the  said  universities 

d  colleges,  for  the  advancement  of  useful  learning  and  other 
purposes  of  education."3  Thus,  what  was  denied  to  literature 
was  granted  to  these  wealthy  corporations. 

In  1801,  the  provisions  of  the  English  copyright  statutes 
were  extended  to  Ireland  by  41  Geo.  III.  c.  107  ;  which  alsu 
provided  for  the  recovery  of  damages  by  action  in  cases  of 
piracy,  increased  the  penalty  from  one  to  three  pence  a  sheet, 
imposed  a  heavier  tax  upon  authors,  by  requiring  them  to 
give  eleven  instead  of  nine  copies  to  public  libraries. 

The  duration  of  copyright  granted  by  the  Parliament  of  Anne 
in  1710,  —  fourteen  years  absolute,  with  a  contingent  term  of 
the  same  length,  —  continued  without  change  till  lttl4,  when 
it  was  enlarged  to  tlje  absolute  term  of  twenty-eight  years, 
without  provision  for  extension,  except  that,  if  the  author  were 
the  end  of  that  period,  bis  copyright  was  to  continue 
during  his  life.8 


1   For  ■  fuller  treatment  of  the  rases 
of  Millar  v.  Taylor  and  Donaldson  r 
pp,  28  tt  *tq. 
I  Geo    111.  c   53.     The  some 


privilege*  were  conferred  upon  Trinity 
Collage,  Dublin,  in  1801,  hv  41  Geo. 
ill  e  n>7. 

8  64  Geo.  III.  c.  160. 


74 


THE  LAW  OP  COPYRIGHT  AND  PLAYRIGHT. 


Earl}'  in  the  reign  of  Victoria,  it  was  thought  to  be  u  high 
time  that  literature  should  experience  some  of  the  blessings  of 
legislation,"  and  earnest  efforts  were  made  to  secure  an  exten- 
sion of  the  term  during  which  authors  might  enjoy  the  profits 
of  their  works.  The  movement  was  begun  in  Parliament, 
under  the  lead  of  Sergeant  Talfourd,  in  1837,  and  ended  with 
the  passing  of  the  copyright  law  of  1842.1  Sergeant  Talfourd 
and  many,  if  not  all,  of  his  supporters  believed,  and  stoutly 
maintained,  that  the  title  of  an  author  to  his  intellectual  pro- 
ductions was  the  same  as  that  of  a  land-owner  to  his  estates, 
and  that  it  was  as  clearly  contrary  to  right  and  justice  for  Par- 
liament to  limit  the  ownership  of  the  former  as  it  would  be  to 
abridge  that  of  the  latter.  The  claims  of  literature,  therefore, 
were  presented  on  their  only  true  basis  of  property,  and  not  of 
expediency.  But  there  was  so  little  hope  of  gaining  a  complete 
victory  that  Parliament  was  not  asked  to  proclaim  the  per- 
petuity of  the  ownership  of  literary  property,  but  merely  to 
extend  the  term  of  statutory  copyright  so  as  to  continue  for 
sixty  years  after  the  death  of  the  author.  This  was  clearly  a 
compromise  of  the  rights  of  authors,  and  was  so  understood  by 
the  friends  of  the  bill :  but  it  was  looked  upon  as  a  decided 
advance  upon  the  existing  law,  and  the  best  that  could  he  hoped 
for  under  the  circumstances.  The  result  proved  that  this 
feeling  was  well  grounded ;  for  so  strong  was  the  opposition  to 
the  just  claims  of  literature  that  the  term  of  copyright  was 
fixed  at  forty-two  years,  or  during  the  life  of  the  author*  and 
seven  years  after  his  death,  in  case  this  should  be  a  longer 
period  than  forty-two  years. 

Mr.  Sergeant  Talfourd  represented  the  cause  of  letters  in  the 
House  of  Commons  with  eloquence  and  perseverance.3      He 


1  6  &  6  Vict,  c  45. 

3  "  Although  I  see  no  reason,"  said 
Mr  Sergeant  Talfourd,  "  why  authors 
should  not  be  restored  to  that  inherit- 
ance which,  iiinler  the  nanio  of  pro- 
tection and  encouragement,  tins  been 
taken  from  them,  I  feel  that  the  subject 
has  bo  long  been  treated  as  a  matter  of 
compromise  between  those  who  deny 
that  the  creations  of  the  inventive 
faculty,  or  the  achievements  of  the 
reason,  are  the  subjects  of  property  ut 


all,  and  those  who  think  the  property 
should  last  as  long  as  the  works  which 
contain  truth  mid  beauty  live,  that  I 
propose  still  to  treat  it  on  the  principle 
of  Compromise,  and  to  rest  satisfied 
with  a  fairer  adjustment  of  the  d 
em-e  than  the  last  net  of  Parliament 
■ITornV  I  shall  propped  subject  to 
modi Ik-n lion  when  the  details  of  the 
measure  shall  bo  discussed,  that  the 
term  of  property  in  all  works  of  learn- 
ing, genius,  and  art,   to  be  produced 
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ras  aided  hy  the  petitions  of  the  most  distinguished  British 
authors,  including  Wordsworth,  Sir  Walter  Scott.  Archibald 
Alison,  Sir  David  Brewster,  Professor  Wilson,  Thomas  Carlyle, 


hereafter,  or  in  which  the  statutable 
right  now  subsists,  shall  be  ex- 
tended lo  sixty  years,  to  he  computed 
fr<un  the  death  of  tlic  author;  which 
will  ;it  lea-st  enable  him,  while  provid- 
ing fat  ttie  instruction  and  the  delight 
of  diattst  ages,  to  contemplate  that  he 
sha.II  leave  in  his  works  themselves 
some  legacy  tD  those  for  whom  a 
nearer,  if  not  a  higher,  duty  requires 
him  to  provide,  and  which  shall  make 
'death  less  terribte.'  .   .  . 

"  The  term  allowed  by  the  existing 
law  is  curiously  adapted  to  encourage 
the  lighest  works,  and  to  leave  the 
noblest  unprotected.  It*  little  span  is 
ample  for  authors  who  seek  only  to 
;  who.  '  t<>  heuuile  the  time,  look 
like  the  time  ;  '  who  lead  to  frivolity  or 
corruption  '  lighter  wings  to  fly  ; '  who 
sparkle,  hjsuce,  and  expire.  These  may 
delight  for  ti  season,  glisten  as  the 
fin  flies  on  the  heaving  sea  of  public 
ojiinion,  — the  airy  proofs  of  the  intel- 
lectual activity  of  the  age;  yet  ID 

t  just  to  legislate  for  those  alone, 
ami  (h.^ny  ull  re»  tl  literature 

which  aspires  to  endure.  *  Let  us  sup- 
pose an  author  of  true  original  genius, 
li'guited   with  the  inane  phraseology 
iad  usurped  the  place  of  poetry, 
i  J  devoting  himself  from  youth  to  its 
rvice ;    disdaining  the  gauds   which 
ttract   the  careless,  and  unskilled  in 
moving  accidents  of  fortune;  not 
eking  his  triumph  in  the  tempest  of 
passions,  but  in  the  serenity  which 
Ues  above  them, —  whose  works  shall 
bs  scoffed    at,  whose    name  made  a 
.1  :  and  yet  who  shall  persevere 
in  his  high  and  holy  course,  gradually 
impressing  thoughtful  minds  with  the 
truth    made    visible     in    the 
-t    form*    ot    beauty,   uniil    he 
dl  create    the   taste  by   which   he 
«li  l*    appreciated ;  Influence,  one 
mother,  the  master-spirits  of  his 
sge ;  lie  felt   pervading  ever}'  part  of 
the  national  literature. — softening,  rais- 
ing, and   enriching  it ;   and  when  at 


last  he  shall  find  his  confidence  in  his 
own  aspirations  justified,  and  the  nmne 
which  once  was  the  scorn  admitted  t-j 
be  the  glory  of  his  age,  —  he  shall  look 
forward  to  the  close  of  his  earthly 
career  as  the  event  that  shall  0OBM> 
crate  his  fame,  and  deprive  his  children 
of  the  opening  harvest  he  is  beginning 
to  reap.  As  MOB  as  his  copyright 
becomes  valuable,  it  is  gone  ! 

"  This  is  no  imaginary  case.  I  refer 
to  one  who  '  in  this  setting  part  of 
time  '  has  opened  n  vein  of  the  deepest 
sentiment  nnd  thought  before  unknown  ; 
—  who  has  supplied  the  noblest  anti- 
dote to  the  freezing  effects  of  the  scien- 
tific spirit  of  the  age  ;  —  who,  while  he 
has  detected  that  poetry  which  is  the 
essence  of  the  greatest  things,  has  cast 
a  glory  around  the  lowliest  conditions 
of  humanity,  ami  traced  out  the  subtle 
links  by  which  they  are  coin;, 
with  the  highest,  —  of  one  whose  mime 
will  now  find  an  echo,  not  only  in  the 
heart  of  the  secluded  student,  but  in 
that  of  the  busiest  of  those  who  are 

■d  by  political  controversy,  —  of 
William  Wordsworth.  Ought  we  not 
to  requite  such  a  poet,  while  yet  we 
may.  for  the  injustice  of  our  boyhood  ? 
For  those  works  which  are  now  insen- 
sibly quoted  by  our  most  popular 
writers,  the  spirit  of  which  now  min- 
gles with  our  intellectual  atmosphere, 
he  probably  has  not  received  through 
the  long  life  lie  has  devoted  to  his  art, 
until  lately,  as  much  as  the  same  labor, 
with  moderate  talent,  might  justly  pro- 
duce in  a  single  year.  Shall  the  law, 
whose  term  has  been  amply  sufficient 
to  his  scorners,  now  afford  him  no  pro- 
tection, because  he  has  outlasted  their 
scoffs ;  because  his  fame  has  bedfl 
fostered    amidst    the    storms,   and    is 

tlte  growth  of  years  '  "  Three 
Speeches  delivered  in  the  HoflM  ti 
Commons  in  Favor  of  a  Measure  for  an 
Extension  of  Copyright.  By  T.  N.  Tklr 
fourd,  Sergeant-at-Law,  Loudon,  1810. 
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Thomas  Hood,  Thomas  Campbell,  Charles  Dickens,  Robert 
Browning,  Douglas  Jerrold,  Leigh  Hunt,  Mary  Russell  M  it  ford, 
and  others.  Among  other  things,  it  was  said  that  the  existing 
law  was  "  curiously  adapted  to  encourage  the  lightest  works, 
and  to  leave  the  noblest  unprotected  ;  "  and  that  its  effect,  in 
the  case  of  many  of  the  best  works  of  literature,  was  to  deprive 
the  author  and  his  children  of  their  property  just  when  it 
became  the  most  valuable.  This,  as  well  as  the  injustice  of 
terminal  copyright  in  general,  was  forcibly  shown  by  the  facts 
given  in  the  petition  of  Sir  Archibald  Alison.  He  said  that 
he  had  given  twenty-five  years1  labor  to  his  History  of  Eu- 
rope, and  had  spent  £4,000  in  visiting  the  Continent,  and 
securing  the  material  necessary  to  its  preparation.  It  was 
not  expected  that  a  work  of  such  magnitude  and  so  costly 
(the  price  of  the  seven  volumes  being  then  £4  15c)  would 
get  into  general  circulation  in  Great  Britain,  even  under  the 
most  favorable  circumstances,  "  till  the  accuracy  of  the  infor- 
mation it.  contains  is  tested  by  the  examination  of  intelligent 
persons  of  all  the  countries  whose  transactions  it  enibr;: 
and  its  reputation,  if  it  is  to  attain  any,  is  reflected  to  this 
country  from  the  adjoining  empires."  At  that  time  a  third 
edition  of  the  work  had  been  called  for,  and  it  had  been  trans- 
lated into  French  and  German.  It  gave,  therefore,  good  prom- 
ise of  success ;  yet,  judging  of  the  future  profits  from  what 
he  had  then  received,  the  author  did  not  expect  to  be  indem- 
nified in  less  than  fourteen  years  for  the  actual  outlay  10 
its  preparation;  while,  if  the  work  should  stand  the  lost  of 
time,  it  could  not  "be  expected  to  come  into  general  circula- 
tion for  many  years  more,  and  would  probably  be  on  the  eve 
of  reaching  its  highest  point  at  the  time  when  the  copyright 
of  it,  under  the  existing  law,  would  expire."  l 


1  The  case  of  Mr.  Alison  is  repre- 
sentative of  a  class  of  authors,  by  ho 
maani  unit!  in  number,  irhaM  works 

nn  among  the  most  valuable  contribu- 
tions to  literature.  His  petition  was 
as  follows :  — 

"  That,  with  a  view  to  the  collec- 
tion of  the  material*  ami  the  acquisi- 
tion of  the  local  information  requisite 
for  a  work  of  sucli  magnitude,  it  was 


unavoidably  necessary  for  your  peti- 
tioner to  visit  in  person  the  principal 
countries  in  Kunqie,  and  pimhasf  the 
works,  in  all  its  languages,  bearing 
upon  so  extensive  a  auhji-ct. 

"That,  during  the  last  twenty-five 
years,  your  petitioner  has.  with  (his 
view,  six  times  repaired  to  the  Conti- 
nent, nml  repeatedly  visited  the  princi- 
pal parts  of  France,  ltuly,  Switzerland, 
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The  key-note  of  the  opposition  011  this  occasion  was  furnished 
Lord  Camden's  absurd  harangue  in  the  lust  century.     It 


■  ml  Germany  ;  that  the  cost  of  these 
journeys  has  already  exceeded  £1,500, 
and  the  expense  of  the  books  found  to 
•1  e*snry  for  the  compilation  of 
the  u  as  amounted  to  above 

If  your  petitioner  lives  to  com- 
plete his  undertaking,  his  total  upend- 
iture  on  account  of  it   will  be  about 

"  That,  during  the  last  twenty -five 
liai   been    engaged,  almost 
without    interruption    except   by  his 
1 1  avocations,  in    the   sludy 
tnd  reading  requisite  for  the  collection 
materials  ;  and  for  the  last  twelve 
bat  been   sedulously  OOQOplsal   la   the 
composition   of   the   work,    which    al- 
ready extends  to  seven  thick  volumes, 
octavo. 

"  That  the  sale  of  the  work  of  such 
magnitude,  and  »o  costly  ( the  price  of 
the  seven  volumes  being  £1  15*.),  es- 
pecially when  undertaken  by  an  author 
»huliy  unknown  to  the  public,  neces- 
sarily was  at  first  very  slow. 

"That  it  must  he  obvious  to  every 
one  acquainted  with  the  subject,  that  a 
work  1  '■<■•  and  expense, 

the  cost  of  it  WDM   OOsOBoeted  being 
riot  be  expected  to  get  into 
Illation  in  this  country,  even 
most  favorable  circumstan- 
II  the  accuracy  of  the  information 
i»  tested  by  the  examination 
nt  persons  of  all  the  countries 
ns  it  embrace*  ;  and  It* 
1  ion,  d  it  is  to  obtain  any,  is  re- 
1  to  this  country  from  the  adjoin- 
ing  empires.   It  hi  BOW  undergoing  this 
il  in  course  of  publication  at 
in  the  French  language,  and  of 
translation  at  I.eipsic  into  the  German. 
!  |  aj   your  petitioner  has  not  dis- 
posed of  the  entire  copyright  of  any 
(    the   work,   but    merely   sells  to 

ibUaben  eavoti  woocaaivc  edition  of 

it  as  it  is  called  for  by  the  public 
edition!  have  already  been  printed,  and 

t  thinl  will  shortly  go  to  press. 

"Thai  vmir  petitioner,  judging  of 
the    future    profits    of    the   work    by 


what  he  has  already  received,  cannot 
expect  to  be  indemnified  for  the  actual 
outlay  expended  in  i is  prosecution, 
with  the  interest  at  the  lowest  rate  on 
the  sums  from  the  period  at  which 
they  were  advanced,  in  lesjs  than  lour- 
tecn  years. 

"  That,  if  the  work  should  stand 
the  test  of  time  and  general  exam- 
ination, it  cannot  be  expected  to  ooosf 
into  general  circulation  fur  many  years 
more,  and  would  probably  be  on  the 
eve  of  reaching  its  highest  point  at 
the  time  when  the  copyright  of  it, 
under  the  existing  law,  would  ex- 
pire. 

'•  That  no  person  can  be  more 
strongly  impressed  than  your  peti- 
tioner is  with  the  extremely  uncertain 
nature  of  every  literary  reputation, 
and  the  very  small  number  of  works 
which  ever  surviie  more  than  n  few 
yean  beyond  the  period  of  their  publi- 
cation. But  if  his  history,  from  the 
labor  and  expense  bestowed  on  its 
cc.uip'sition.  is  destined  to  survive  its 
author,  and  if  the  sale  of  it  shall  con- 
tinue when  the  work  is  finished,  at  the 
same  average  rate  at  which  it  has  gone 
on  since  the  publication  commenced, 
he  will  be  reimbursed  lor  his  satfMMM 
in  fourteen  years  from  the  period  of 
publication ;  in  fourteen  more,  he  will 
be  remunerated  at  about  one-half  the 
rale  which  he  would  have  obtained  if 
he  had  devoted  the  same  time  and 
labor  on  any  of  the  ordinary  publica- 
tions of  the  day.  But  at  the  same  rate 
of  sale,  should  the  copyright  be  con- 
tinued Ihfl  thirty  or  f..tiy  years  longer, 
the  work  would  become  a  property 
of  great  value  to  your  petitioner's 
family." 

Mr.  Hood's  petition  was  not  pre- 
sented to  the  august  body  to  whom  it 
was  ad  Ireaeed,  It  contains  m  much 
truth  and  wisdom  mingled  with  wit, 
that  his  language  may  well  be  given 
here : — 

The  humble  petition  of  the  under- 
signed, Thomas  llood,  Slieweth,  — 
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was  assumed*  as  a  matter  of  course,  that  an  author  had  no 
more  claim  to  works  on  which  he  had  devoted  years  of  toil  and 


"That  your  petitionee  is  the  pro- 
prietor of  certain  copyrights  which  the 
law  treats  as  copyhold,  hut  which,  in 
justice  and  equity,  should  be  his 
freeholds.  He  cannot  conceive  how 
Hood's  Own,  without  a  change  in 
the  title-deeds  as  well  as  the  title,  can 
become  Everybody's  Own  hereafter. 

"  That  your  petitioner  may  burn  or 
publish  his  manuscripts  at  his  own 
option,  it  ml  enjoys  a  right  in  Rod 
control  over  his  awn  productions  which 
no  press,  now  or  hereafter,  can  justly 
press  out  of  bin, 

"  That  as  a  landed  proprietor  does 
not  lose  his  right  to  his  estate  in  per- 
petuity by  throwing  open  his  grounds 
for  the  convenience  or  gratification  of 
the  public,  neither  ought  the  property 
of  an  author  in  his  works  to  be  taken 
from  him,  unless  all  parks  become 
commons. 

"  That  your  petitioner,  having  sun- 
dry snug  little  estates  in  view,  would 
not  object,  after  a  term,  to  contribute 
his  private  Bhare  to  a  general  scramble, 
led  the  tended  and  moneyed  in- 
terests, as  well  as  the  literary  interest, 
were  thrown  into  the  heap;  but  that, 
in  the  mean  time,  the  fruits  of  his  brain 
ought  no  more  to  be  east  amongst  the 
public  than  a  Christian  woman's  apples 

or  ■  Jemes/i  ucngeii 

"That  cheap  bread  is  as  desirable 
and  necessary  as  cheap  books ;  but  it 
hath  not  yet  been  thought  just  or 
expedient  to  ordain  that,  after  a  certain 
number  of  crops,  ah  cornfields  shall 
become  public  pruperty. 

•  That,  whereas  in  other  cases  long 
possession  is  held  to  affirm  a  right  to 
property,  it  is  inconsistent  and  unjust 
that,  a  mere  lapse  of  twenty-eight  or 
any  other  term  of  years  .should  deprive 
an  author  ut  once  ot  principal  and  b> 
in  his  own  literary  food.  To  be 
robbed  by  Tune  is  ■  sorry  encourage- 
ment to  write  for  Futurity  I 

"  That  a  work  which  endures  for 
many  years  must  be  of  n  sterling  char- 
acter,  and  ought  to  become  national 


property ;  but  at  the  expense  of  the 
public,  or  at  any  expense  save  that  of 
the  nullior  or  his  descendants.  It  must 
be  an  ungrateful  generation  that,  in  its 
love  of  cheap  copies,  can  lose  all  regard 
for  'the  dear  originals.' 

"  That,  whereas  your  petitioner  has 
sold  sundry  of  his  copyrights  to  cer- 
tain publishers  for  a  sum  of  money, 
he  does  not  see  how  the  public,  which 
is  only  a  larger  firm,  can  justly  aojuire 
even  a  share  in  copyright,  except  by 
similar  means ;  namely,  by  purchase  or 
assignment.  That  the  public,  having 
constituted  itself  by  law  the  executor 
and  legatee  of  the  author,  ought  in 
justice,  and  according  to  practice  in 
other  cases,  to  take  to  his  debts  as  well 
as  his  literary  assets. 

"That,  when  your  petitioner  shall 
be  dead  ami  buried,  he  might  with  as 
much  propriety  and  decency  have 
his  body  snatched  as  his  literary  re- 
mains. 

"  That,  by  the  present  law,  die  wisest, 
viftaouscst,  di  scree  test,  best  of  authors, 
is  tardily  rewarded,  precisely  as  a  vi- 
cious, seditious,  or  blasphemous  writer 
is  summarily  punished  j  namely,  by  the 
forfeiture  of  his  copyright 

"That,  in  case  of  infringement  on 
his  copyright,  your  petitioner  cannot 
conscientiously  or  comfortably  apply 
for  redreM  to  tb.'  lew  nhHef  ti  neeHeei 

universal  piracy  hereafter. 

u  That  your  petitioner  hath  two  rliil- 
dren,  who  look  up  to  him  not  only  ns 
the  author  of  the  Comic  Annual,  but 
n*  the  author  of  their  being.  That  the 
.  tint  of  the  law  as  regards  an  author 
ll  virtually  to  disinherit  his  next  of 
kin,  and  cut  him  off  with  a  book  in- 
stead of  a  shilling. 

"  That  yourpotitiotier  is  very  willing 
Lo  write  for  posterity  on  the  lowest 
terms,  and  would  not  object  to  the  long 
credit;  but  that,  when  his  heir  shall 
apply  for  payment  to  posterity,  he 
will  he  referred  back  to  nntiipiity. 

"  That,  as  a  man's  hairs  belong  to  hi* 
head,  so  his  head  should  hehwg  to  Ids 
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pounds  of  sterling  than  what  Parliament  might  choose  to  give 
him.  Indeed,  the  interests  of  the  author  appear  to  have  been 
entirely  overlooked  in  the  discussion.  The  paramount  inquiry 
was  directed  to  the  elTect  that  any  change  in  the  law  might 
have  on  the  interests  of  society,  —  paper-makers,  printers, 
binders,  proof-readers,  <fcc.  The  opposition  was  based  entirely 
uii  matters  of  expediency,  and  the  fact  or  the  possibility  that 
issue  of  property,  of  right,  or  of  justice,  might  be  involved, 
in  no  wise  became  the  subject  of  inquiry.  The  Solicitor- 
Qeoend  thought  "that  books  should  be  had  for  the  benefit  of 


heirs  ;  whereas,  on  the  contrary,  your 
petitioner  hath  Ascertained,  by  a  nice 
calculation,  Unit  one  of  his  principal 
m  ill  expire  on  the  same  day 
tli.it  hit  only  son  should  COQM  of  ago. 
The  vt  -rv  li  a  hi  nature  protests  against 
an  unnatural  law  which  compels  An 
author  to  write  for  anybody's  posterity 
except  his  own. 

"  Finally,  whereas  it  has  been  urged, 
'if  an  author  write*  for  posterity,  let 
lmn  look  to  posteritj-  fof  his  reward,' 
your  petitioner  adopts  that  very  ar- 
gument, and  on  its  very  principle 
prays  for  the  adoption  of  the  hill  in- 
trodacad  by  Mr.  Sergeant  Twlfourd, 
teeing  that  hy  the  present  arrangement 
j  is  bound  to  pay  everybody  or 
it  the  true  creditor."  8 
Works    (II)     vols.,   London), 

Tlie  various  petitions  presented  to 

tmtnons  are  given  in 

like  volume  of  speeches  published  by 

Sergeant  Tslfourd.    S  :\  end 

Much   evidence  was  taken  by  the 
H  hose 
report   »as  submitted  to   Parliament 
in  June,  lb7*,  to  the  effect,  that,  unless 
tlie    duration      of     Copyright     is     long 
I,  Jin  author  cannot  realize  a  fair 
reward  for  the  time  and  money  which 
he  has  spent  on  a  work  of  lasting  value, 
and   thai  this  fact  has  a  marked   ten- 
Men  the  production  of  such 
In  1846,  Wordsworth,  then  an 
man,    told    Mr.    Alexander    Mac- 
the  well  km. «  n  publisher,  that 
had  just  begun  to  receive  any  con- 


siderable sums  from  the  sale  of  his 
poem*.  His  returns  were  then  about 
£800  a  year;  whereas  ill  1878,  is  the 
opinion  of  Mr  Macmilhin,  the  copy- 
rights of  the  poet,  if  they  hud  not  ex- 
pired, would  have  been  worth  .£1,000  a 
year.  Minnie*  ot  the  1 '.  s  i.leiiee  taken 
before  tlie  Roy a  I  Pommisoion  en  Copy- 
right, p.  113.  Mr  Herbert  Spencer  pub- 
lished his  early  works  eta  great  bttfc  It 
was  twenty-four  years  before  his  Josses 
were  made  up  by  the  increasing  value 
of  his  copyrights.  Ibid.  257.  In  his 
opinion,  no  publisher  would  have  un- 
dertaken the  publication  of  the  Inter- 
national Scientific  Series,  unless  he 
had  "many  years  to  rocOBp  himself." 
Ibid.  2^<5.  Professor  llnxley  pointed 
out  the  ruinous  affect  which  a  short 
term  uf  protection  BMUt  have  on  the 
production  of  such  a  work  as  Cuvier'a 
Osxmcns  Fossiles  which  is  as  valu- 
able and  as  much  consulted  DOW 
as  when  it  was  first  published,  n  half  a 
century  ago.  And  the  s.une.  he  euid, 
is  equally  true  of  the  whole  el. 
botanical,  zoological,  ami  anatomical 
works,  and  the  great  mass  of  illus- 
trated books  relating  to  physical 
science.  Ibid.  807.  A  like  opinion 
was  expressed  by  Mr,  T.  II.  Furrer 
concerning  several  valuable  classical 
dictionaries  which  he  hud  edited. 
liiii.    -_'77.     The  testimony  of  these 

Htid  other  witnesses  is  to  the  elleet, 
that  the  extent  and  quality  of  literary 
produutiou  are  largely  influenced  by 
the  opportunities  which  the  law  gives 
to  authors  to  realize  the  pecuniary  re- 
ward of  their  labors. 
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the  public  at  the  lowest  possible  price ;  and,  therefore,  no 
greater  inducement  should  be  held  out  to  authors  than  may  be 
necessary  fur  securing  the  production  of  the  desired  works  ;  " 
that  "lie  could  never  bring  himself  to  support  any  measure 
which  goes  further  than  to  give  the  authors  the  minimum  uf 
inducement  to  produce  their  works  ;  and  he  did  not  think  the 
legislature  is  in  conscience  at  liberty  to  go  further."  Sir  Ed- 
ward fcnigdeu  declared  that  lie  waa  "  one  of  those  who  thought 
that  there  was  no  common-law  copyright  in  the  author  beyond 
the  manuscript  when  it  was  written,  or  whilst  it  remained  in 
his  own  possession."1  Mr.  Strutt  alone  of  the  opposition  did 
not  forget  that  the  issue  was  one  of  property  ;  for  lie  declared 
that, "  from  the  moment  an  author  puts  his  thoughts  upon  paper, 
and  delivers  them  to  the  world,  his  property  therein  utterly 
ceases."3 

Worthy  disciples  of  Lord  Camden  were  these  men.  Chief 
among  them  was  Lord  Macaulay,  who,  it  will  be  supposed, 
might  have  understood  the  merits  of  a  cause  so  vital  to  his  own 
profession,  and  represented  it  with  some  degree  of  intelligence. 
But,  bringing  the  resources  and  methods  of  the  rhetorician  to 
the  discussion  of  a  theme  that  needed  the  mind  of  a  jurist  and 
a  statesman,  he  exerted  his  influence  to  enforce  the  fallacies  of 
Yates  and  Camden.  With  Yates,  he  thought  that  "  copyright 
is  a  monopoly,  and  produces  all  the  effects  which  the  general 
voice  of  mankind  attributes  to  monopoly."  With  Camden,  he 
believed  that  the  author's  interests  were  not  to  be  considered 
in  legislating  concerning  the  fruits  of  his  toil.  Going  beyond 
either  of  them,  he  declared  the  "  principle  of  copyright"  to  be 
"  a  tax  on  readers  for  the  purpose  of  giving  a  bounty  to  writers. 
The  tax  is  an  exceedingly  bad  one  ;  it  is  a  tax  on  one  of  the 
most  innocent  and  most  salutary  of  human  pleasures  ;  and  never 
let  us  forget,  tljat  a  tax  on  innocent  pleasures  is  a  premium 
on  vicious  pleasures."  Groping  in  such  fog  as  this,  it  is  not 
strange  that  Macaulay  did  not  approach  the  only  true  ground 
on  which  the  copyright  question  cau  be  properly  discussed  ;  viz., 
property.  How  little  he  understood  the  matter  on  which  be 
was  speaking,  will  be  made  apparent  to  the  thoughtful  by  a 
representative  passage  from  his  speech:  — 

»  43  Hans.  Pari.  Deb.  3d  ser.  ooo.  *  Ibid.  1071. 
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"  We  all  know  how  faintly  we  are  affected  by  the  prospect  of  very 
distant  advantages,  even  when  they  are  advantages  which  we  may  rea- 
sonably hope  that  we  shall  ourselves  enjoy.  But  an  advantage  that  is 
to  be  enjoyed  more  than  half  a  century  after  we  are  dead,  by  somebody, 
we  know  not  by  whom,  perhaps  by  somebody  unborn,  by  somebody 
utterly  unconnected  with  us,  is  really  no  motive  at  all  to  action.  It 
is  very  probable  that,  in  the  course  of  some  generations,  land  in  the 
unexplored  and  unmapped  heart  of  the  Australasian  Continent  will  be 
very  valuable.  But  there  is  none  of  us  who  would  lay  down  five 
pounds  for  a  whole  province  in  the  heart  of  the  Australasian  Continent. 
We  know  that  neither  we,  nor  anybody  for  whom  we  care,  will  ever 
receive  a  farthing  of  rent  from  such  a  province.  And  a  man  is  very 
little  moved  by  the  thought  that  in  the  year  2,000  or  2,100  somebody 
who  claims  through  him  will  employ  more  shepherds  than  Prince 
Esterhazy,  and  will  have  the  finest  house  and  gallery  of  pictures  at 
Victoria  or  Sydney.  Now,  this  is  the  sort  of  boon  which  my  honor* 
able  and  learned  friend  holds  out  to  authors,  Considered  as  a  boon  to 
them,  it  is  a  mere  nullity ;  but,  considered  as  an  impost  on  the  public, 
it  is  no  nullity,  but  a  very  serious  and  pernicious  reality. 

"  I  will  take  an  example.  Dr.  Johnson  died  fifty-six  years  ago.  If 
the  law  were  what  my  honorable  and  learned  friend  wishes  to  make  it, 
somebody  would  now  have  the  monopoly  of  Dr.  Johnson's  works.  Who 
that  somebody  would  be  it  is  impossible  to  say ;  but  we  may  venture  to 
guess.  I  guess,  then,  that  it  would  have  been  some  bookseller,  who  was 
the  assign  of  another  bookseller,  who  was  the  grandson  of  a  third  book- 
seller, who  .had  bought  the  copyright  from  Black  Frank,  the  Doctor's 
servant  and  residuary  legatee,  in  1785  or  1786.  Now,  would  the 
knowledge  that  this  copyright  would  exist  in  1841  have  been  a  source 
of  gratification  to  Johnson  ?  Would  it  have  stimulated  his  exertions  ? 
Would  it  have  once  drawn  him  out  of  his  bed  before  noon  ?  Would  it 
have  once  cheered  him  under  a  fit  of  the  spleen  ?  Would  it  have  in- 
duced him  to  give  us  one  more  allegory,  one  more  life  of  a  poet,  one 
more  imitation  of  Juvenal?  I  firmly  believe  not.  I  firmly  believe 
that,  a  hundred  years  ago,  when  he  was  writing  our  debates  for  the 
Gentleman's  Magazine,  he  would  very  much  rather  have  had  twopence 
to  boy  a  plate  of  shin  of  beef  at  a  cook's  shop  underground.  Con- 
sidered as  a  reward  to  him,  the  difference  between  a  twenty-years'  and 
a  sixty  years'  term  of  posthumous  copyright  would  have  been  nothing,  or 
next  to  nothing.  But  is  the  difference  nothing  to  us?  I  can  buy  Rasselas 
for  sixpence ;  I  might  have  had  to  give  five  shillings  for  it.  I  can  buy  the 
Dictionary,  the  entire,  genuine  Dictionary,  for  two  guineas,  perhaps 
for  less ;  I  might  have  had  to  give  five  or  six  guineas  for  it.    Do  I 

6 


88  THE   LAW   OP  COPYRIGHT    AND   PLAYRIGHT. 

grudge  tbis  to  a  man  like  Dr.  Johnson  ?  Not  at  all.  Show  me  that 
the  prospect  of  this  boon  roused  him  to  any  vigorous  effort,  or  sustained 
his  spirits  under  depressing  circumstances,  and  I  am  quite  willing  to 
pay  the  price  of  such  an  object,  heavy  as  that  price  is.  But  what  I  do 
complain  of  is,  that  my  circumstances  are  to  be  worse,  and  Johnson's 
none  the  totter;  that  I  am  to  give  five  pounds  for  what  to  him  was  not 
worth  a  farthing.  The  principle  of  copyright  is  this.  It  is  a  tax  on 
readers  for  the  purpose  of  giving  a  bounty  to  writers.  The  tax  is  an 
exceedingly  had  one;  it  is  a  tax  on  one  of  the  most  innocent  and  most 
salutary  of  human  pleasures;  and  never  let  us  forget,  that  a  tax  on 
innocent  pleasures  is  a  premium  on  vicious  pleasures."  ! 

Apply  Hits  reasoning  to  the  fruits  of  manual  labor,  and  the 
satire  become*  plain.  Ask  what  interest  the  farmer,  the  mer- 
chant, the  laborer,  may  feci  in  what  becomes  of  his  life's  earn- 
ings after  his  death,  when  one  of  the  strongest  instincts  of  the 
father's  heart  is  that  the  property  left  by  him  shall  be  enjoyed 
by  his  children  and  keep  them  from  want.  Often  is  this  holy 
feeling  the  highest  stimulus  to  labor,  the  chief  motive  in  the 
accumulation  of  earnings.  It  is  the  will  of  the  parent,  as  it  is 
then  the  right  of  the  offspring,  that  the  latter  shall  succeed  to 
the  property  of  the  former.  And  yet  Macaulay  asked  the 
Parliament  of  England  what  interest  an  author  can  have  in  his 
works  after  his  death !  How  much  better  Disraeli  spoke  on 
the  same  thcnie  :  — 

"There  are  works  requiring  great  learning,  great  industry,  great 
labor,  and  great  capital,  in  their  preparation.  They  assume  :i  palpable 
form.  You  may  fill  warehouses  with  them,  and  freight  ships.  And  the 
tenure  by  which  they  are  held  is,  in  my  opinion,  superior  to  that  of  all 
other  property;  for  it  is  original.  It  is  tenure  which  does  not  exist 
in  a  doubtful  title,  which  does  not  spring  from  any  adventitious  cir- 
cumstances. It  is  not  found  ;  it  is  not  purchased;  it  is  not  prescrip- 
tive. It  is  original.  80  it  is  tin-  must  natural  of  all  titles,  because  it 
is  the  most  simple  and  least  artificial.  It  is  paramount  and  sovereign, 
mse  it  is  a  tenure  by  creation.  The  fault,  therefore,  that  I  find, 
not  with  the  design  of  the  bill,  but  with  the  bill  itself,  is  that  the  title 
held  by  such  a  paramount  tenure  should  fur  a  moment  be  compro- 
mised.''a 

1  8  Mftcaulay'i  Works  (e<l.  by  Lady  Trevelyan),  200. 
>  43  Bant,  l'arl.  Deb.  .Jd  ser.  675. 
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It  is  not  a  pleasant  spectacle  to  contemplate  the  authors  and 
scholars  to  whom  this  century  is  most  indebted  begging  in  vain 
from  the  Parliament  of  Victoria  a  right  which  had  been  enjoyed 
by  the  literary  men  of  the  Elizabethan  age.  It  is  less  pleasant 
to  know  that  their  defeat  was  due  to  the  triumph  of  such  igno- 
rance and  sophistry  as  pervade  the  notions  of  Yates,  Camden, 
and  Macaulay. 

Like  the  statute  of  Anne,  the  5  &  6  Vict.  c.  45,  granted 
copyright  in  a  "  book ; "  but  the  latter  act  defined  this  word 
"  to  mean  and  include  every  volume,  part  or  division  of  a  vol- 
ume, pamphlet,  sheet  of  letter-press,  sheet  of  music,  map, 
chart,  or  plan  separately  published."  The  statute  also  provided 
for  the  regulation  of  the  copyright  in  articles  published  in 
encyclopaedias,  reviews,  magazines,  and  periodicals. 

The  duration  of  copyright  in  books  fixed  by  the  law  of  1842 
has  continued  to  the  present  time. 

In  the  reign  of  William  IV.,  authors  were  freed  from  a  part 
of  the  oppressive  tax  which  had  been  unjustly  imposed  on 
them  for  more  than  a  century.  The  number  of  copies  required 
to  be  delivered  to  public  libraries  —  which  had  been  nine  under 
the  act  of  1710,1  and  eleven  under  that  of  1801 a  and  that  of 
1814  8 —  was  reduced  to  five  in  1836,4  at  which  number  it  was 
continued  by  the  statute  of  1842.  The  last  named  law,  5  & 
6  Vict.  c.  45,  provides,  that  a  copy  of  the  best  edition  of  every 
book  published  shall  be  delivered  to  the  British  Museum ;  and, 
if  demanded,  a  copy, "  on  the  paper  of  which  the  largest  num- 
ber of  copies  of  such  book  or  edition  shall  be  printed  for  sale," 
shall  be  given  to  the  Bodleian  Library  at  Oxford,  the  Public 
Library  at  Cambridge,  the  Library  of  the  Faculty  of  Advocates 
at  Edinburgh,  and  the  Library  of  Trinity  College,  Dublin.6 

In  1835  was  passed  the  5  &  6  Will.  IV.  c.  65,  vesting  in 
authors  the  sole  privilege  of  publishing  their  lectures ;  so  that 
no  one,  "  by  taking  down  the  same  in  shorthand  or  otherwise 
in  writing,  or  in  any  other  way,  obtain  or  make  a  copy,"  may 
publish  the  lecture  without  the  consent  of  the  author.  The 
latter,  however,  is  required  to  give  notice  in  writing  to  "  two 
justices  living  within  five  miles  from  the  place  where  such 

i  8  Anne,  c.  19.  ■  41  Geo.  III.  c.  107. 

•  64  Geo.  III.  c.  166.  *  6  &  7  Will  IV.  c.  110.  •  b.  8. 
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lecture  or  lectures  shall  be  delivered,  two  days  at  tlie  least 
before  delivering  the  same."  The  protection  granted  does  not 
extend  to  "  any  lecture  or  lectures  delivered  in  any  university 
or  public  school  or  college,  or  on  any  public  foundation,  or  by 
any  individual  in  virtue  of  or  according  to  any  gift,  endow- 
ment, ox  foundation."  There  is  nothing  in  this  statute  to  pre- 
vent any  person  from  publicly  delivering  a  lecture  without  the 
consent  of  the  author. 

Copyright  in  prints  and  engravings  was  first  granted  in  1735 
by  ihe  8  Geo.  II.  c.  13,  whose  provisions  have  been  modified 
by  several  later  acts.  By  7  Geo.  III.  c.  38,  passed  in  17G7, 
the  term  of  protection  was  extended  from  fourteen  to  twenty- 
eight  years. 

The  first  statute  for  the  protection  of  sculpture  was  the  38 
600.  Ill-  &  71,  passed  In  1798;  hut  this  was  so  defective  that 
the  law  was  revised  in  1814  by  the  54  Geo.  III.  c.  56,  by  which 
copyright  is  granted  for  fourteen  years,  with  provision  for  an 
extension  of  fourteen  years. 

It  was  not  until  1862  that  statutory  copyright  was  conferred 
Dpon  the  authors  of  paintings,  drawings,  and  photographs.  By 
the  25  &  *2t5  Vict.  c.  68,  passed  in  that  year,  such  auth 
provided  they  arc  British  subjects,  or  resident  within  the 
dominions  of  the  crown,  may  acquire  the  M  sole  and  exclusive 
righl  of  copying,  engraving,  reproducing,  and  multiplying  such 
painting  or  drawing  and  the  design  thereof,  or  such  photo- 
graph and  the  negative  thereof,  by  any  means,  and  of  any 
size,  for  the  term  of  the  natural  life  of  such  author,  and  lei 
years  after  his  death." 

Until  1833,  there  was  no  statute  securing  the  exclusive  right 
of  representing  a  dramatic  composition,  and  the  few  cases 
which  had  arisen  in  the  courts  gave  dramatists  little  hojie  of 
protection  for  their  common-law  rights  from  these  tribunals. 
The  act  of  8  &  4  William  IV.  c.  15,  was  passed  in  1833  to 
meet  this  want.  It  gives  to  the  M  author  of  any  tragedy,  coin- 
ed y,  play,  opera,  farce,  or  any  other  dramatic  piece  or  enter- 
tainment," the  sole  liberty  of  representing,  or  causing  it  to  be 
reproaantod,  at  any  place  of  dramatic  entertainment  in  the 
British  dominions.  Protection  is  extended  to  both  printed 
and  manuscript  dramatic  compositions.     Any  person  pirating 
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a  play  is  made  liable  to  the  payment  of  not  less  than  forty 
shillings  for  every  unlicensed  representation,  "  or  to  the  full 
amount  of  the  benefit  or  advantage  arising  from  such  repre- 
sentation, or  the  injury  or  loss  sustained  by  the  plaintiff  there- 
from, whichever  shall  be  the  greater  damages." 

The  provisions  of  this  statute  were  extended  to  musical 
compositions  by  the  5  &  6  Vict.  c.  45  j1  and  the  term  of 
protection  for  both  dramatic  and  musical  compositions  was 
enlarged  from  twenty-eight  years  to  that  prescribed  for  copy- 
right in  books. 

Rights  op  Foreign  Authors  in  England. 

In  1838  was  passed  the  first  "  Act  for  securing  to  authors,  in 
certain  cases,  the  benefit  of  international  copyright."  2  The  ob- 
ject of  this  statute  was  to  enable  foreign  authors  to  copyright 
their  books  in  England,  and  to  secure  to  English  authors  simi- 
lar advantages  in  foreign  countries.  The  Queen  was  empow- 
ered to  direct,  by  an  Order  in  Council,  that  the  author  of  a 
book  first  published  in  a  foreign  country  should  have  copyright 
therein  in  the  United  Kingdom  for  a  specified  period,  by  com- 
plying with  certain  prescribed  regulations ;  but  only  on  con- 
dition that  similar  privileges  should  be  conferred  by  such 
country  upon  English  authors. 

This  law  related  only  to  books,  and  contained  no  provision 
for  conferring  upon  authors  the  exclusive  right  of  representing 
or  performing  dramatic  pieces  and  musical  compositions  first 
published  or  publicly  performed  in  a  foreign  country  ;  and  did 
not  apply  to  prints,  sculpture,  and  other  works  of  art.  For  the 
protection  of  such  productions,  the  7  &  8  Vict.  c.  12,  was 
passed  in  1844.  It  repealed  the  act  above  cited,  but  re-enacted 
its  general  provisions  relating  to  books,  and  extended  them  to 
prints,  articles  of  sculpture,  and  other  works  of  art.  Provision 
was  also  made  for  conferring  upon  dramatists  whose  works  had 
first  been  given  to  the  public  in  foreign  countries  the  sole  lib- 
erty of  representing  or  performing  them  for  a  specified  period, 
in  any  part  of  the  British  dominions.  While  the  7  &  8  Vict, 
c.  12,  provided  for  extending  protection  to  foreign  books  in  the 

1  s.  20.  »  1  &  2  Vict.  c.  59. 
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original  language,  it  declared  that  nothing  in  it  should  be  con- 
strued! to  prevent  the  printing,  publication,  or  sale  of  transla- 
tions of  foreign  works.1  By  the  15  &  16  Viet,  c,  1*2,  passed 
in  1852,  provision  was  made  for  the  protection  of  translations 
of  books  and  of  dramatic  compositions*  The  act,  however, 
declared  that  "fair  imitations,  or  adaptations  to  the  English 
stage,"  of  foreign  dramatic  and  musical  compositions,  might  lie 
made  by  any  person.2  This  provision  was  repealed  iu  1875  by 
the  38  Vict.  c.  12,  which  empowered  the  Queen,  by  Order 
in  Council,  to  protect  foreign  plays  against  this  species  of 
piracy. 

International  copyright  conventions  have  been  made  between 
Great  Britain  ami  the  following  countries  :  Prussia  and  Saxony, 
in  1846;  Brunswick,  Thuringiau  Union,  Hanover,  and  Olden- 
burg, in  1847;  France,  in  1851;  Aulialt  and  Hamburg,  in 
1853  ;  Belgium,  in  1854  ;  Prussia  (additional),  in  1855 ;  Spain, 
in  1857  ;  and  Sardinia,  in  1860. 

In  the  general  copyright  statutes,  Parliament  has  made  no 
express  distinction  between  native  and  foreign  authors.  It  has 
granted  copyright  to  M  authors,"  without  prescribing  any  re- 
striction as  to  nationality.  There  has  l*een  a  marked  diversity 
of  judicial  opinion  as  to  the  true  meaning  of  the  law  on  this 
point.  Some  jurists  have  contended  that  the  privileges  granted 
must  be  presumed  to  have  been  intended  for  British  subjects 
exclusively.  Others  have  maintained  that  both  the  spirit  and 
the  letter  of  the  law  are  broad  enough  to  embrace,  on  equal 
terms,  all  authors,  whether  native  or  foreign.  Prior  to  1854, 
the  decisions  of  the  courts  on  this  question  were  conflicting. 
In  that  year,  the  House  of  Lords,  in  the  case  of  Jefferys  v.  Boo- 
scy,3  held,  on  a  divided  opinion  of  the  advising  judges,  that  a 
foreign  author,  resident  abroad,  was  not  entitled  to  English 
copyright,  In  1868,  in  the  case  of  Routledge  v.  Low,4  the  MUM 
tribunal,  protecting  the  rights  of  an  American  author  who  had 
been  in  Canada  at  the  time  of  the  publication  of  her  novel  in 
London,  declared  that  an  alien  became  entitled  to  English 
copyright  by  first  publishing  in  the  United  Kingdom,  provided 
he  were  anywhere  within  the  British  dominions  at  the  time  of 


i   B.  18, 
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such  publication.    This  judgment  has  continued  to  represent 
the  law. 

Copybight  Legislation  in  the  United  States. 

The  first  legislation  on  the  subject  of  literary  property  in  the 
United  States  appears  at  the  close  of  the  Revolution.  In  Jan- 
uary, 1783,  Connecticut  passed  a  "  Law  for  the  encouragement 
of  literature  and  genius,"  with  a  preamble  setting  forth  that 
"it  is  perfectly  agreeable  to  the  principles  of  natural  equity 
and  justice  that  every  author  should  be  secured  in  receiving 
the  profits  that  may  arise  from  the  sale  of  his  works  ;  and  such 
security  may  encourage  men  of  learning  and  genius  to  publish 
their  writings,  which  may  do  honor  to  their  country  and  ser- 
vice to  mankind." 1 

In  March  of  the  same  year,  the  legislature  of  Massachusetts 
passed  "  An  Act  for  the  purpose  of  securing  to  authors  the 
exclusive  right  and  benefit  of  publishing  their  literary  produc- 
tions for  twenty-one  years."  2  The  views  entertained  at  that 
early  day  in  this  enlightened  Commonwealth,  concerning  the 
importance  and  justice  of  protecting  the  rights  of  authors,  are 
expressed  in  the  strong  language  of  the  preamble :  — 

u  Whereas  the  improvement  of  knowledge,  the  progress  of  civiliza- 
tion, the  public  weal  of  the  community,  and  the  advancement  of  human 
happiness,  greatly  depend  on  the  efforts  of  learned  and  ingenious  per- 
sons in  the  various  arts  and  sciences :  as  the  principal  encouragement 
such  persons  can  have,  to  make  great  and  beneficial  exertions  of  this 
nature,  must  exist  in  the  legal  security  of  the  fruits  of  their  study  and 
industry  to  themselves ;  and  as  such  security  is  one  of  the  natural  rights 
of  all  men,  there  being  no  property  more  peculiarly  a  man's  own  than 
that  which  is  produced  by  the  labor  of  his  mind,  —  Therefore,  to  encour- 
age learned  and  ingenious  persons  to  write  useful  books  for  the  benefit 
of  mankind,  be  it  enacted,"  &c.  — 

The  act  then  declares  that  all  books,  treatises,  and  other 
literary  works  shall  be  the  sole  property  of  the  authors,  if 
citizens  of  the  United  States,  their  heirs  and  assigns,  for 
twenty-one  years  from  the  date  of  first  publication  ;  and  pre- 

i  St  of  Conn.  (ed.  1786)  138.  *    1  Laws  of  Mass.  (ed.  1807)  94. 
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scribes  penalties  for  violations  of  this  right.  This  law,  as  well 
as  that  of  Connecticut,  contained  a  proviso  that  its  benefits 
should  not  extend  bo  the  citizens  of  any  other  State  which  had 
not  passed  a  similar  law. 

At  this  time.  Hie  subject  of  literary  property  was  brought 
before  the  old  Congress  by  sundry  papers  and  memorials;  and 
on  the  2U  of  May,  1788,  the  following  resolution,  reported  by 
Mr.  Madison,  was  adopted  :  — 

■  ]',  s,,!inf.  That  it  he  recommended  to  the  several  States  to  I 
to  the  authors  or  publishers  of  any  new  hooks  not  hitherto  printed, 
beiu£  Citizen*  of  &6  United  States,  and  to  their  executors,  admin istra- 
tora,  and  Mtigntj  t%tr  copyright  ofsoch  boola  foe  a  pertain  time,  not  less 
than  fourteen  yowl  from  the  first  publication  ;  and  to  secure  to  the  said 
authors,  if  they  shall  survive  the  term  first  mentioned,  and  to  tlu-ir 
DtOTS,  administrators,  and  assigns,  tlie  copyright  of  such  books  for 
another  term  of  lime  not  less  than  fourteen  years,  such  copy  or  exclu- 
sive right  of  printing,  publishing,  mid  vending  the  same,  to  be  secured 
to  the  original  authors  or  publishers,  their  executors,  administrators, 
and  assign*,  by  such  laws  and  such  restrictions  as.  to  the  several  States 
may  seem  proper."1 


Pursuant  to  this  recommendation,  copyright  laws  were  passed 
by  Virginia  in  1785,'  Now  York  in  178b*,3  and  by  other  States, 
securing  to  authors,  for  a  limited  time,  exclusive  property  in 
their  literary  works.  Under  this  system,  it  was  necessary  for 
authors,  in  order  to  enjoy  the  benefits  of  prof  eel  ion  in  States 
oilier  than  that  in  which  they  resided,  to  copyright  their  works 
in  each  State  having  such  laws.  Authors'  rights,  therefore, 
depended  on  the  legislation  in  the  several  States,  as  there  was 
no  national  law  relating  to  copyright. 

In  order  to  afford  to  literary  property,  as  well  as  to  useful 
inventions  and  discoveries,  adequate  protection  throughout  the 
United  Slates  by  a  general  law,  the  Federal  Constitution,  framed 
in  17^7.  empowered  Congress  "to  promote  the  progress  of 
science  and  useful  arts  bj  aeooring  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  respective  writings 
and  discoveries."  4     Pursuant  to  this  provision,  the  first  copy- 

1  8  JounmU  of  CbagVMt,  189.  *  12  Hening'*  Statutes  at  Large,  80. 

8  I  Laws  uf  New  York  (JOBM  t  Vnriek'a  ed.,  1"S'J),  820.       *  Art.  1,  a.  8,  cL  8. 
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right  law  of  the  United  States  was  passed  May  31, 1790.  It 
was  entitled  "  An  Act  for  the  encouragement  of  learning,  by 
securing  the  copies  of  maps,  charts,  and  books  to  the  authors 
and  proprietors  of  such  copies,  during  the  times  therein  men- 
tioned." x  This  statute  gave  to  authors  who  were  citizens  or 
residents  of  the  United  States,  their  heirs  and  assigns,  copyright 
in  maps,  charts,  and  books  for  fourteen  years ;  and  provided  for 
a  second  term  of  the  same  length,  if  the  author  should  be  living 
at  the  expiration  of  the  first.  The  applicant  was  required, 
before  publication,  to  deposit,  in  the  clerk's  office  of  the  district 
court  in  the  judicial  district  where  he  resided,  a  printed  copy 
of  the  title  of  the  book  or  map,  within  two  months  after  publi- 
cation ;  to  publish  the  record  of  this  fact  for  four  weeks  in  one 
or  more  newspapers  printed  in  the  United  States;  and,  within 
six  months  after  publication,  to  deliver  to  the  Secretary  of  State 
of  the  United  States  a  copy  of  the  book.  The  penalty  pre- 
scribed for  publishing,  importing,  or  selling  a  book  in  violation 
of  the  act  was  forfeiture  of  copies  to  the  author  or  owner, 
"  who  shall  forthwith  destroy  the  same,"  and  the  payment  of 
fifty  cents  for  every  sheet  found  in  possession  of  the  offender,  — 
one  half  to  go  to  the  author  or  owner,  and  the  other  half  to  the 
United  States.  The  act  also  provided  a  remedy  against  the 
unauthorized  publication  of  manuscripts  belonging  to  citizens 
or  residents  of  the  United  States, —  a  provision  which  has 
been  continued  by  subsequent  statutes  to  the  present  time. 

The  next  statute  relating  to  copyright  was  that  of  April  29, 
1802,  which  went  into  effect  the  following  January.2  This 
required  the  copy  of  the  record  in  the  district  clerk's  office, 
besides  being  published  in  a  newspaper,  to  be  printed  on  the 
title-page  of  the  book,  or  that  immediately  following.  It  also 
extended  the  provisions  of  the  act  of  1790  to  "  the  arts  of 
designing,  engraving,  and  etching  historical  and  other  prints." 

The  act  of  Feb.  15, 1819,  gave  to  the  circuit  courts  original 
cognizance,  in  equity  and  at  law,  of  all  controversies  respecting 
literary  property  arising  under  the  laws  of  the  United  States."8 

In  1831,  the  acts  of  1790  and  1802  were  repealed,  and  the 
law  relating  to  copyright  was  embodied  in  one  statute.4    The 

i  1  U.  S.  St  at  L.  124.  «  4  Id.  486. 

*  2  Id.  171.  In  December,  1880,  Mr.  Ellsworth 

*  8  Id.  481.  from  the  Committee  on  the  Judiciary, 
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term  of  protection  was  extended  from  fourteen  to  twenty-eight 
years,  with  provision  for  a  renewal  for  fourteen  years  to  the 
author,  his  widow  or  children.  The  conditions  to  be  observed 
by  the  author  were  somewhat  changed.  He  was  no  longer 
required,  except  in  the  case  of  a  renewal,  to  publish  in  a 
newspaper  a  copy  of  the  record  of  filing  the  title,  or  to  print  it 
on  the  title-page.  The  former  requirement  now  disappeared ; 
and,  instead  of  the  latter,  it  became  essential  to  print  in  the 
book,  or  nil  the  map  or  musical  composition,  the  words  which 
had  formerly  been  used  in  the  case  of  maps  and  engravings : 
"  Entered  according  to  act  of  Congress,"  &c.  A  priuted  copy 
of  the  title  of  the  book  was  to  be  deposited  before  publication, 
and  a  copy  of  the  book  within  three  months  after  publication, 
with  the  district  clerk,  who  was  required  to  transmit,  at  least 
once  a  year,  to  the  Secretary  of  State,  a  copy  of  such  records, 
with  the  books  deposited.  The  forfeitures  and  penalties  were 
similar  to  those  prescribed  in  the  preceding  statutes. 

Musical  compositions  were  now  for  the  first  time  expressly 
provided  for,  being  put  on  the  same  footing  as  books. 

By  the  act  of  1834,  it  was  provided  that  all  deeds  in  writing 
for  the  transfer  or  assignment  of  copyrights  should  be  recorded 
in  the  office  where  the  original  copyright  had  been  recorded ; 
and  that  every  such  deed  which  should  thereafter  be  made,  tad 
not  proved  and  recorded  as  prescribed,  within  sixty  days  after 
execution,  should  be  void  against  any  subsequent  buyer  without 
notice.1 

The  act  of  1846,  establishing  the  Smithsonian  Institution, 
required  one  copy  of  every  book,  map,  chart,  musical  composi- 


in.uk'  to  Congress  a  report, in  which  the 
following  language  was  used  :  — 

"  Your  committee  believe  that  the  just 
claim?  of  authors  require  from  our 
legislation  a  protection  not  less  than 
what  is  proposed  in  the  bill  reporUd 
Upon  the  first  principle!  of  proprietor- 
ship    in    property,    no    author    has    an 

exclusive  and  perpetual  right)  In  prof- 

erence  to  any  others,  to  the  fruit*  of 
his  labor.  Though  the  nature  of  liter- 
ary property  is  peculiar,  it  is  not  the 
less  real  and  valuable.  If  labor  and 
effort  in  producing  what  before  was 
not  possessed  or  known  will  give  title, 


then  the  literary  man  has  title  perfect 
and  Absolute,  and  should  have  his 
reward  :  be  writes  and  lie  labors  ns  as- 
siduously as  OJOM  the  mechanic  or  hus- 
bandman. The  scholar  who  secludes 
himself,  and  wastes  his  life,  and  often 
bis  property,  to  enlighten  the  world,  has 
the  best  rights'  to  the  profits  of  those 
labors :  the  planter,  the  mechanic,  the 
profBastonl  mt,  cannot  prefer  a  belter 
In  what  is  admitted  to  be  his  own  " 
Reports  uf  Committees,  21st  Cong.  2d 
1830-31)  Rep,  No,  3. 
i  4  U.  S.  St.  at  L.  7S& 
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tion,  print,  cut  or  engraving,  to  be  delivered  within  three  months 
after  publication  to  that  institution,  and  one  copy  to  the  Library 
of  Congress.1  This  provision  was  repealed  in  1859,  by  a  stat- 
ute which  further  provided  that  all  copyright  publications  and 
the  records  relating  to  copyrights  should  be  transferred  from 
the  State  Department  to  that  of  the  Interior,  which  was  now 
made  the  custodian  of  such  publications  and  records.3  In  1865, 
the  owner  was  again  required  to  transmit,  within  one  month 
after  publication,  a  copy  of  every  book  or  other  copyrighted 
article  to  the  Library  of  Congress;8  and,  in  1867,  a  penalty 
of  twenty-five  dollars  was  imposed  for  failure  to  make  such 
delivery.4 

In  1861,  an  act  was  passed  providing  for  an  appeal  of  copy- 
right cases  to  the  Supreme  Court  of  the  United  States,  without 
regard  to  the  amount  in  controversy.6 

In  1865,  photographs  and  negatives  were  brought  within  the 
provisions  of  the  copyright  laws.6 

Until  1856,  there  was  no  statute  giving  to  dramatists  control 
over  the  public  representation  of  their  plays.  This  want  was 
met  by  the  act  of  August  18  of  that  year,  which  conferred 
upon  the  author  or  owner  of  a  dramatic  composition,  besides 
the  exclusive  right  of  printing  and  publishing  given  by  previous 
laws,  the  sole  liberty  of  performing  or  causing  it  to  be  per- 
formed in  public.  Any  person  infringing  this  right  was  made 
liable  to  damages,  in  a  sum  not  less  than  one  hundred  dollars 
for  the  first  and  fifty  dollars  for  every  subsequent  perform- 
ance.7 The  provisions  of  this  statute  applied  only  to  cases 
in  which  copyright  was  secured  under  the  act  of  1831 ;  and,  as 
the  benefits  of  that  law  were  by  express  words  limited  to 
citizen  or  resident  authors,  foreign  dramatists  acquired  no 
rights  by  the  Statute  of  1856. 

All  statutes  relating  to  copyright  were  repealed  in  1870,  and 
the  entire  law  on  the  subject  embodied  in  one  act.8  No  change 
was  made  in  the  duration  of  copyright.    To  the  things  pro- 

i  Act  of  Aug.  10, 1846,  s.  10 ;  9  U.  S.         6  12  Id.  130. 
St.  at  L.  106.  •  13  Id.  640. 

•  Act  of  Feb.  6, 1869, 88.  6,  8 ;  11  U.         Ml  Id.  188. 

8.  St  at  L.  380.  »  Act  of  July  8, 1870,  ss.  86  et  seq. ;  16 

•  13  Id.  640.  U.  S.  St.  at  L.  212. 
«  14  Id.  396. 
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tecfed  by  previous  statutes  were  added  paintings,  drawings, 
chroinos,  statues,  statuary,  and  models  or  designs  intended  to 
be  perfected  as  works  of  tlic  flue  arts.  A  printed  copy  of  the 
title  of  every  book  was  required  to  be  fded  with  the  Librarian 
of  Congress  before  publication  ;  and  two  copies  of  the  bonk,  to 
he  delivered,  within  ten  days  after  publication,  to  the  same 
officer.  In  the  case  of  paintings  and  certain  other  works  of  art, 
a  description  must  be  filed  before  and  a  photographic  copy  deliv- 
ered after  publication. 

In  1878-74,  the  copyright,  with  all  other  statutes  of  the 
United  States,  was  revised.1 

In  1874,  it  was  provided  that  the  copyright  notice  appearing 
in  fl  book  or  on  a  work  of  art  might  be  in  the  form  previously 
in  use,  or  in  the  words  u  Copyright,  18 — ,  by  A.  B."  2 

International  Copyright. 

The  subject  of  international  copyright  has  been  brougl 
before  Congress  several  times,  by  bill  or  report ;  but  no  law  for 
that  purpose  has  ever  been  passed.  In  February.  1837,  a  peti- 
tion of  British  authors,  asking  protection  for  foreign  works  in 
the  United  States,  was  presented  to  the  Senate  by  Henry  Clay.3 
The  subject  was  referred  to  a  select  committee,  consisting  of 
Messrs.  Clay,  Preston,  Buchanan,  Webster,  and  Hwingof  Ohio. 
In  the  same  month,  this  committee  made  a  report  urging  Con- 
gress to  pass  an  international  copyright  law,  and  submitted  a 
bill  for  that  purpose.4     In  the  report  was  this  language:  — 

"Thai  authors  and  inventors  have,  according  to  the  practice  among 
civilized  nations,  a  property  iu  the  respective  productions  of  tluir 
genius,  is  incontestable;  aud  that  this  property  ihoold  be  protected  as 
effectually  as  any  other  property  is,  by  law,  follows  as  a  legitimate 

I'ljuenee.     Authors  and  inventors  are  among  the  greatest  bein' Tu- 
tors of  mankind.     They  ure   often   dependent   exclusively   upon    their 
own  mental  labor*  for  the  means  of  subsistence;  aud  art?  firoqnt  I 
from  the  nature  of  their  pursuits  or  the  constitution  of  their  minds, 
incapable  of  applying  that  provident  care  to  worldly  affairs  which  other 


Iter.  St.  M.  4918-4971. 
*  18  0.  S.  St.  at  L.  78. 


•  2  Senate  Documents.  24th  Cong. 
2d  Scm.  (1886-87)  Rep.  No.  144 

*  Ibid.  Rep.  No.  179. 
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classes  of  society  are  in  the  habit  of  bestowing.  These  considerations 
give  additional  strength  to  their  just  title  to  the  protection  of  the  law. 

"  It  being  established  that  literary  property  is  entitled  to  legal  protec- 
tion, it  results  that  this  protection  ought  to  be  afforded  wherever  the 
property  is  situated.  A  British  merchant  brings  or  transmits  to  the 
United  States  a  bale  of  merchandise,  and  the  moment  it  comes  within 
the  jurisdiction  of  our  laws  they  throw  around  it  effectual  security. 
But,  if  the  work  of  a  British  author  is  brought  to  the  United  States,  it 
may  be  appropriated  by  any  resident  here,  and  republished,  without 
any  compensation  whatever  being  made  to  the  author.  We  should  be 
all  shocked  if  the  law  tolerated  the  least  invasion  of  the  rights  of  prop- 
erty in  the  case  of  the  merchandise,  whilst  those  which  justly  belong 
to  the  works  of  authors  are  exposed  to  daily  violation,  without  the 
possibility  of  their  invoking  the  aid  of  the  laws. 

"  The  committee  think  that  this  distinction  in  the  condition  of  the 
two  descriptions  of  property  is  not  just ;  and  that  it  ought  to  be  reme- 
died by  some  safe  and  cautious  amendment  of  the  law." 

On  Feb.  21,  1868,  Mr.  Baldwin,  from  the  Committee  on 
the  Library,  reported  favorably  to  the  House  of  Representatives 
a  bill  for  extending  protection  to  the  works  of  foreign  authors. 
"  We  are  fully  persuaded,"  said  the  committee,  "  that  it  is  not 
only  expedient,  but  in  a  high  degree  important,  to  the  United 
States  to  establish  such  international  copyright  laws  as  will 
protect  the  rights  of  American  authors  in  foreign  countries, 
and  give  similar  protection  to  foreign  authors  in  this  country. 
It  would  be  an  act  of  national  honor  and  justice,  in  which  we 
should  find  that  justice  is  the  wisest  policy  for  nations,  and 
brings  the  richest  rewards."1 

Bills  for  extending  protection  to  the  works  of  foreign  authors 
were  introduced  in  the  House  of  Representatives  by  Mr.  Cox 
of  New  York,  Dec.  6,  1871,  and  by  Mr.  Beck  of  Kentucky, 
Feb.  21,  1872;  and  in  the  Senate,  by  Mr.  Sherman  of  Ohio, 
Feb.  21,  1872.  Each  of  these  was  read  twice,  referred  to 
the  Committee  on  the  Library,  and  ordered  to  be  printed.2 
On  Dec.   18,  1871,  a  resolution,  offered  by  Mr.   Cox,  was 

1  Howe  Reports,    40th    Cong.    2d  Representatives  Baldwin  of  Massachu- 

Sess.   (1867-08)   Rep.  No.   16.     This  setts,  Pruyn  of  New  York,  and  Spald- 

comtnittee  was  composed  of  Senators  ing  of  Ohio. 

Morgan  of  New   York,  Fessenden  of        2  Cong.  Globe,  42d  Cong.  2d  Sess. 

Maine,  and  Howe  of  Wisconsin;  and  (1871-72)  parts  i.  29,  ii.  1174, 1161. 
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passed  by  the  House,  "  that  the  Committee  on  the  Library, 
be  directed  to  consider  the  question  of  an  international  copy- 
right ;  and  to  report  to  tins  House  what,  in  their  judgment, 
would  be  the  wisest  plan,  by  treaty  or  law,  to  secure  the  prop- 
erty of  authors  in  their  works,  without  injury  to  other  rights 
and  interests  ;  and,  if  in  their  opinion  congressional  legisla- 
tion is  the  best,  that  they  report  a  bill  for  that  purpose."' 1 

The  whole  subject  for  the  time  being  seems  to  have  been 
disposed  of  by  the  adverse  report  made  to  the  Senate,  Feb. 
7,  1873,  by  Mr.  Morrill  of  Maine,  from  the  Joint  Committee 
on  the  Library.     This  report  closed  as  follows:  — 

"Your  committee  are  satisfied  that  no  form  of  international  copy- 
right can  fairly  be  urged  upon  Congress,  upon  reasons  of  general 
equity  or  of  constitutional  law  ;  that  the  adoption  of  any  plan  for  the 
purpose  which  has  been  laid  hefore  us  would  be  of  very  doubtful 
advantage  to  American  authors,  as  a  class,  and  would  be  DOt  only  au 
unquestionable  aud  permanent  injury  to  the  manufacturing  interests 
concerned  in  producing  books,  but  a  hinderance  to  the  diffusion  of 
knowledge  among  the  people  and  to  the  cause  of  universal  education | 
that  no  plan  for  the  protection  of  foreign  authors  has  yet  been  devised 
which  can  unite  the  support  of  all,  or  nearly  all,  who  profess  to  be 
favorable  to  the  general  object  in  view;  and  that,  in  the  opinion  of 
your  committee,  any  project  for  an  international  copyright  will  be 
found  upon  mature  deliberation  to  be  Inexpedient." a 


>  Cong.  Glube,  42.1  Cong.  2d  Sess. 
(1871-78)  part  i 

dies  in  favor  of  Mr.  Cox's  bill 
were  made  in  committee  of  the  whole 
by  Mr-  Archer  of  Maryland,  March  23, 
1872,  and  afterwards  by  Mr,  BtOdD  of 
vlvunia.  Ibid,  part  iii.  1981,  3410. 
On  Feb.  12,  1M7-J,  Mr.  Kelly  of 
iVniiM Iwumi    offered    the    following 

resolution  in  the  House,  which  was  re- 
ferred to  the  I  Minmittee  on  the  Lii'i 
"  Whereas-  it  i?  expedient  to  fncilitnte 
the  reproduction  here  of  foreign  works 
of  a  higher  character  than  that  of  those 
now  generally  reprinted  in  this  coun- 
try; and  whereas  it  is  in  like  maimer 
desirable  to  facilitate  the  reproduction 
abroad  of  tlie  works  of  our  own  authors; 
and  IfhereM  the  c.r;mt  of  monopoly 
privileges,  in  case  ot  reproduction  here 
or  elsewhere,  must  tend  greatly  to  in- 
crease the  cost  of  books,  to  Limit  their 


circulation,  and  to  increase  the  already 
existing  obstacles  to  the  dissemination 
of  knowledge :  Therefore,  resolved  that 
the  Joint  Committee  on  the  Library  be 
and  it  hereby  is  instructed  to  inquire 
into  the  practicability  of  arrangements 
by  means  of  which  such  reproduction, 
both  hereand  abroad,  may  be  facilitated, 
freed  from  the  greet  disadvantages 
that  must  inevitably  result  from  the 
grant  of  monopoly  privileges  such  as 
are  now  claimed  in  behalf  of  foreign 
authors  and  domestic  pubUehm." 
Ibid,  part  ii    'J~2. 

senate  Reports,  42d  Cong.  8d  Sess. 
(1872-78)  Kep.  No.  409  This  com- 
mittee consisted  of  Senators  Morrill  of 
Maine,  Sherman  of  Ohio,  and  lb 
Wisconsin;  and  ltep!"cselit:ili\i  s  Peters 
of  Maine,  Wheeler  of  New  York,  and 
Campbell  of  Ohio. 


HISTORY  OF  LITERARY  PROPERTY.  95 

Thus,  Congress  has  repeatedly  refused  to  grant  protection  to 
the  works  of  foreign  authors,  and  in  every  copyright  statute 
passed  since  the  formation  of  the  government  has  emphatically 
declared  that  such  works  are  legitimate  subjects  of  piracy. 
This  country  is  put  to  shame  by  the  legislation -of  England 
and  other  foreign  nations  on  this  subject.  The  English  laws, 
as  far  as  they  relate  to  foreign  authors,  show  a  comprehensive 
liberality,  a  broad,  catholic  spirit,  not  found  in  those  of  the 
United  States.  Not  only  are  special  advantages  offered  by  the 
international  copyright  laws  to  men  of  letters  of  any  country 
which  will  extend  reciprocal  privileges  to  English  authors,  but, 
in  legislating  "  for  the  encouragement  of  learning  "  in  Great 
Britain,  Parliament  has  made  no  distinction  between  native 
and  foreign  authors.  In  the  opinion  of  many  statesmen  and 
jurists,  the  law  invites  men  of  learning  everywhere  to  send 
their  productions  to  the  United  Kingdom  for  first  publication, 
that  England  may  become  a  centre  of  learning  and  culture. 
The  most  learned  judges  of  the  realm,  from  Lord  Mansfield 
down  to  Lord  Chancellor  Cairns,  have  given  this  interpreta- 
tion to  the  statutes,  have  maintained  that  this  is  the  law  of 
the  realm.  It  is  true  that  the  decision  of  the  House  of  Lords 
in  1854  imposes  on  a  foreign  author  a  condition  from  which 
a  subject  is  free  ;  *  but  the  former  may  acquire  the  full  benefit 
of  the  statute  by  his  presence  within  the  British  dominions 
at  the  time  of  publication.  The  judgment  making  even  this 
bodily  presence  necessary  has  been  shaken  to  the  foundation ; 2 
and  now  the  Royal  Commissioners  on  Copyright,  in  their  report 
submitted  to  Parliament  in  June,  1878,  recommend  that,  on  the 
condition  of  first  publication  in  Great  Britain,  "  the  benefit  of 
the  copyright  laws  should  extend  to  all  British  subjects  and 
aliens  alike." 8  After  reviewing  the  steady  refusal  of  the 
United  States  to  grant  protection  to  British  authors,  either  by 
law  or  treaty,  the  commissioners  take  this  enlightened  and 
philosophic  position:  — 

**  It  has  been  suggested  to  us  that  this  country  would  be  justified  in 
taking  steps  of  a  retaliatory  character,  with  a  view  of  enforcing  inci- 

1  Jefferys  v.  Boosey,  4  H.  L.  C.  815.        3    Report  of  the  Royal  Commission- 
*  See  Chap.  IV.,  Rights  of  Foreign    era  on  Copyright,  p.  xir,  §  64. 
Authors  in  Great  Britain. 
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dentally,  that  protection  from  the  United  States  which  we  accord  to 
them.  This  might  be  done  by  withdrawing  from  the  Americans  the 
privilege  of  copyright  on  first  publication  in  this  country.  We  have, 
however,  come  to  the  conclusion,  that,  on  the  highest  public  grounds 
of  policy  and. expediency,  it  is  advisable  that  our  law  should  be  based 
on  correct  principles,  irrespectively  of  the  opinions  or  the  policy  of 
other  nations.  We  admit  the  propriety  of  protecting  copyright ;  and 
it  appears  to  us  that  the  principle  of  copyright,  if  admitted,  is  one  of 
universal  application.  We  therefore  recommend  that  this  country 
should  pursue  the  policy. of  recognizing  the  author's  rights,  irrespec- 
tive of  nationality." 1 

Not  less  liberal  should  be  the  United  States.  Her  gates 
bearing  the  inscription  Tros  Tyriutque  mihi  nullo  dUcrimine 
agetuty  should  be  opened  wide  to  the  authors  of  all  tongues, 
all  races,  all  creeds.  All  countries  should  be  one  for  noble 
men  who  labor,  in  whatever  vineyard,  for  the  advancement  of 
knowledge  and  truth.  Whoever  shall  move  Congress  to  pass 
a  law  inviting  authors,  composers,  and  artists,  of  every  nation 
under  the  sun,  to  send  their  treasures  of  learning,  science,  and 
art  to  our  shores,  where  they  shall  be  protected,  will  deserve  a 
monument  more  durable  than  brass. 

1  Report  of  the  Royal  Commissioners  on  Copyright,  p.  xxxviii,  §  251. 
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CHAPTER  I. 
COMMON-LAW  PROPERTY  IN  UNPUBLISHED  WORKS. 

literary  Property  defined.  —  Literary  property  is  the  ex- 
clusive right  of  the  owner  to  possess,  use,  and  dispose  of 
intellectual  productions.  An  intellectual  creation  without 
material  form  may  exist  in  the  mind  of  the  author.  But  it 
is  only  when  embodied  in  written  or  spoken  .language  that 
it  can  possess  the  attributes  of  property;  for  it  is  only  by 
language  that  it  can  have  any  being  out  of  the  author's  mind, 
that  it  can  be  enjoyed  by  others,  that  it  can  be  identified. 
There  can,  then,  be  no  property  in  a  production  of  the  mind 
unless  it  is  expressed  in  a  definite  order  of  words.  But  the 
property  is  not  in  the  mere  words  alone,  —  not  alone  in 
the  one  form  of  expression  chosen  by  the  author.  It  is  in  the 
intellectual  creation,  which  language  is  merely  a  means  of 
expressing  and  communicating.  The  words  of  a  literary  com- 
position may  be  changed  by  substituting  others  of  synonymous 
meaning ;  but  the  intellectual  creation  will  remain  substantially 
the  same.  This  truth  is  judicially  recognized  in  the  established 
principle,  that  the  property  of  the  author  is  violated  by  an  unau- 
thorized use  of  his  composition,  with  a  colorable  change  of 
words ;  the  test  of  piracy  being  not  whether  the  identical  lan- 
guage, the  same  words,  are  used,  but  whether  the  substance  of 
the  production  is  unlawfully  appropriated.  So  an  intellectual 
production  may  be  expressed  in  any  number  of  different  lan- 
guages. The  thing  itself  is  always  the  same ;  only  the  means 
of  communication  is  different.  The  plot,  the  characters,  the 
sentiments,  the  thoughts,  which  constitute  a  work  of  fiction, 
form  an  immaterial  creation,  which  may  be  communicated  by 
a  hundred  different  tongues,  —  by  the  labial  or  the  sign  lan- 
guage of  the  mute,  the  raised  letters  of  the  blind,  the  compre- 
hensive characters  of  stenography.  The  means  of  communication 

'  7 
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are  manifold  ;  but  the  invisible,  intangible,  incorporeal  creation 
of  the  author's  brain  never  loses  its  identity.  The  Bible  has 
been  translated  into  all  tongues;  but  its  truths,  its  eloquence, 
its  poetry,  have  been  the  same  to  all  nations. 

Literary  property,  then,  is  not  restricted  to  the  one  form  of 
language  in  which  thoughts  are  expressed,  but  is  in  the  intel- 
lectual creation  which  is  embodied  in  such  language.  This 
creation,  in  whatever  language  or  form  of  words  it  can  be  iden- 
tified, the  author  may  claim  as  his  property.  That  there  can 
be  no  property  in  thoughtsT  conceptions,  ideas,  sentiments,  &c., 
apart  from  their  association, is  clear  ;  for  they  are  then  incapa- 
ble of  being  identified  or  owned  exclusively.  But  their  arrange- 
ment and  combination  in  a  definite  form  constitute  an  intellectual 
production,  a  literary  composition,  which  has  a  distinct  being 
capable  of  identification  and  separate  ownership,  and  possess- 
ing the  essential  attributes  of  property.  The  property  is  not 
in  the  simple  thoughts,  ideas,  «fcc,  but  in  what  is  produced,  by 
their  association. 

The  property  in  an  intellectual  production  is  incorporeal,  and 
is  wholly  di&tinct  from  the  property  in  the  material  to  which  it 
may  be  attached.  Indeed,  literary  property  may  exist  inde- 
pendently of  any  corporeal  substance.  It  may  be  as  perfect  in 
a  production  expressed  in  spoken  as  in  one  communicated  by 
written  or  printed  words.  A  poem  when  read,  a  lecture  when 
delivered,  a  song  when  sung,  a  drama  when  acted,  may  have 
all  the  attributes  of  properly,  i hough  not  a  word  has  been  writ- 
ten or  printed.  The  true  test  is  not  whether  the  thing  is  cor- 
poreal or  incorporeal,  not  whether  it  is  attached  to  a  material 
substance,  but  whether  it  is  capable  of  identification  so  that 
exclusive  ownership  may  be  asserted.  The  identity  of  an 
intellectual  production  is  secured  by  the  language  in  which  it  is 
expressed;  and  this  is  true  whether  the  language  be  spoken  or 
written.  When  a  composition  has  not  been  reduced  to  writing, 
it  may  be  more  difficult,  and  in  some  cases  impracticable,  to 
prove  the  authorship,  and  thereby  to  establish  a  title  to  owner- 
ship. But  the  manuscript  is  but  a  means  of  proof.  And  when 
the  title  to  the  ownership  is  not  disputed,  or  can  be  satisfacto- 
rily established  without  the  existence  of  a  writing,  as  it  may 
be  iu  many  cases,  it  is  immaterial  whether  the  composition  has 
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been  reduced  to  writing,  or  has  been  communicated  only  in 
spoken  words.  The  Iliad  was  as  valid  a  subject  of  property 
when  recited  from  memory  at  the  Greek  festivals  as  it  was 
when,  long  afterward,  it  appeared  in  written  or  printed  lan- 
guage.1 

As  material  property  may  pass  out  of  the  actual  or  personal 
possession  of  the  owner,  while  the  legal  possession  or  title  is  in 
him,  so  literary  property  is  within  the  legal  domain  of  the 
owner,  though  it  be  in  the  actual  possession  of  another.  The 
owner  may  part  with  the  paper  on  which  a  composition  is  writ- 
ten, or  the  book  in  which  it  is  printed,  without  forfeiting  any 
proprietary  right  in  the  composition  itself.  The  legal  title 
to  Clarendon's  History  was  not  affected  by  the  fact  that  a 
manuscript  copy  was  for  a  century  in  the  custody  of  those  who 
were  not  the  owners  of  the  copyright.  An  intellectual  produc- 
tion differs  from  any  material  substance  in  that  it  is  capable  of 
being  multiplied  or  copied  indefinitely,  and  of  being  used  and 


1  "  The  property  in  the  copy  thus 
abridged,  it  equally  an  incorporeal 
right  to  print  a  aet  of  intellectual  ideas 
or  modes  of  thinking,  communicated 
in  a  set  of  words  and  sentences  and 
modes  of  expression.  It  is  equally  de- 
tached from  the  manuscript,  or  any 
other  physical  existence  whatsoever. 
.  .  .  The  property  of  the  copy,  thus 
narrowed,  may  equally  go  down  from 
generation  to  generation,  and  possibly 
continue  for  ever,  though  neither  the 
author  nor  his  representatives  should 
have  any  manuscript  whatsoever  of 
the  work,  original,  duplicate  or  manu- 
script. Mr.  Gwynne  was  entitled,  un- 
doubtedly, to  the  paper  of  the  tran- 
script of  Lord  Clarendon's  History; 
which  gave  him  the  power  to  print 
and  publish  it  after  the  fire  at  Peters- 
ham, which  destroyed  one  original. 
This  might  have  been  the  only  manu- 
script of  it  in  being.  Mr.  Gywnne 
might  have  thrown  it  into  the  fire  had 
he  pleased.  But  at  the  distance  of 
near  a  hundred  years,  the  copy  was 
adjudged  the  property  of  Lord  Clar- 
endon's representatives ;  and  Mr. 
Gwvnne's  printing  and  publishing  it 
without  their  consent  was  adjudged 


an  injury  to  that  property,  for  which 
in  different  shapes  he  paid  very  dear." 
Lord  Mansfield,  Millar  v.  Tavlor,  4 
Burr.  2396,  2397. 

"  A  literary  composition,"  said  Sir 
William  Blackstone,  "  as  it  lies  in  the 
author's  mind,  before  it  is  substantiated 
by  reducing  it  into  writing,  has  the 
essential  requisites  to  make  it  the  sub- 
ject of  property.  While  it  thus  lies 
dormant  in  the  mind,  it  is  absolutely 
in  the  power  of  the  proprietor.  He 
alone  is  entitled  to  the  profits  of  com- 
municating, or  making  it  public." 
Tonson  i>.  Collins,  1  W.  Bl.  822. 

In  Abernethy  v.  Hutchinson,  Lord 
Eldon  doubted  whether  there  could  be 
property  in  lectures  which  had  not 
been  reduced  to  writing,  and  refused 
to  grant  an  injunction  on  this  ground 
until  the  question  should  be  deter- 
mined at  law.  8  L.  J.  (Ch.)  209; 
8.  c.  1  Hall  &  Tw.  28.  As  there  was 
no  question  in  this  case  that  the  plain- 
tiff was  the  author  and  the  owner  of 
the  lectures  for  which  he  claimed  pro- 
tection, his  property  therein  was  in  no 
wise  affected  by  the  non-existence  of  a 
manuscript 
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enjoyed  at  tlie  same  time  by  an  unlimited  number  of  persons. 
The  right  of  property  in  it  is  the  exclusive  right  to  own  mill 
to  use  the  thing  itself.  The  owner  may  alone  enjoy  it,  and 
exclude  every  other  person  from  its  enjoyment;  or,  without 
parting  with  the  ownership,  be  may  admit  others  to  a  private 
or  personal  use  of  the  production.  For  the  latter  purpose,  a 
copy  is  made  and  given  to  the  user,  who  becomes  the  owner  of 
the  material  copy,  with  a  limited  right  to  use  and  enjoy  the 
intellectual  production.  But  the  production  itself  remains  the 
property  of  the  owner ;  and  the  user  acquires  'no  rights  of 
ownership  entitling  him  to  multiply  copies,  or  otherwise  to 
make  a  public  use  of  the  work.  This  is  a  right  of  property 
vested  solely  in  the  owner.1 

Difference  between  Common-Law  and  Statutory  Right.  — 
Property  in  intellectual  productions  is  recognized  and  pro- 
tected in  England  and  the  United  States,  both  by  the  nominal 
law  and  by  the  statute.  But,  as  the  law  is  now  expounded, 
there  are  important  differences  between  the  statutory  and  the 
common-law  right.  The  former  exists  only  in  works  which 
have  been  published  within  the  meaning  of  the  statute;  and 
the  latter,  only  in  works  which  have  not  been  so  published.  In 
the  former  case,  ownership  is  limited  to  a  term  of  years;  in 
the  latter,  it  is  perpetual.  The  two  right!  do  not  co-exist  in  the 
same  composition  ;  when  the  statutory  right  begins,  the  com- 
mon-law right  ends.  Both  may  be  defeated  by  publication. 
Thus,  when  a  work  is  published  in  print,  the  owner's  common- 
law  rights  are  lost;  and,  unless  the  publication  be  in  accord- 
ance with  the  requirements  of  the  statute,  the  statutory  right 
is  not  -rrnir.l.  The  common-law  property  in  a  literary  com- 
position is  violated  by  any  unauthorized  public  use  of  it,  whether 
by  printing  and  circulating  copies,  or  by  reading  it  in  public. 
Statutory  copyright  may  be  infringed  by  the  circulation  of 
copies  ;  but  not  by  publicly  reading  copies.3 

Copyright   Defined.  —  Copyright   is   the    exclusive    right   of 


1  "  N<>  disposition,"  said  Lord  Mans- 
field, "  no  transfer  of  paper  upon  wbkh 
the  composition  is  written,  marked  or 
impressed,  though  it  gives  the  power 
to  print  Uld  publish,  can  be  congtrued 
a  conveyance  of  the  copy,  without  the 


author's  express  consent  to  print  ami 
publish,  much  less  against  his  will." 
4  Burr.  2396. 

-'  Statutory  playright  in  a  dramatic 
composition  may  be  violated  by  pub- 
licly reading  it. 
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the  owner  to  multiply  and  to  dispose  of  copies  of  nn  intellec- 
tual production.1  It  is  tlie  sole  right  to  the  copy  or  to  copy  it. 
The  word  is  used  indifferently  to  signify  the  statutory  and 
the  common-law  right  uf  the  owner  in  a  literary  or  musical 
composition  or  work  of  art.  As  there  are  essential  differences 
between  the  two  rights,  one  is  sometimes  called  copyright  after 
publication,  or  statutory  copyright;  and  the  other,  copyright 
before  publication,  or  common-law  copyright.  Copyright  is 
also  used  synonymously  with  literary  property.  Thus,  the 
exclusive  right  of  the  owner  publicly  to  read  a  literary  com- 
position, to  exhibit  a  work  of  art,  or  to  represent  a  drama,  is 
often  called  copyright.  This  ia  not  strictly  correct ;  and,  es- 
pecially in  the  case  of  dramatic  compositions,  there  arc  reasons 
Lir  distinguishing  in  name  the  right  of  multiplying  copies  from 
that  of  representation.  This  latter  right  may  well  be  called 
playright,  for  reasons  which  are  given  elsewhere.2 


The  Nature  and  Extent  of  Common-Law  Rights. 

Id  what  Productions.  —  Two  principles  are  settled  in  English 
and  American  jurisprudence!  1.  At  common  law,  the  owner 
of  an  unpublished  literary  composition  has  an  absolute  prop- 
erty therein.3  2.  When  the  composition  is  published  in  print, 
the  common-law  right  is  lost.4 
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*  The  6  4  6  Vict.  c.  46.  *.  2,  defines 
copyright  "  to  mean  the  »ole  and  ex- 
clusive liberty  of  priming  or  otherwise 
multiplying  copies  of  »nv  lobjeef  to 
which    the   word    is   I  lied." 

Copyright  in  ■  hook,  a-  hy  (ho 

Afn<rii;in  0  the  sole  Liberty 

Of  printing,  reprinting,  publishing,  .  .  . 
and  Tending  the  same."  L'.  S.  Rev. 
Su  a.  4 

inning  of  Chap,  XIII. 
»  Br.  Webb  v.  Rom,  Bind  4  Btirr. 
.Her.  (bid, 

1 'uke  of 

I  v.  Shebbeare,  2  Rden,  329; 

Miliar  i-   Taylor.  4  Burr.   230.',;  Aber- 

.     H.iKhiiis.in,  1  Hull  |  Tv. 

Albert    r.  Strange,  'J  l>c  G.  & 

■ii  ap.  I  Mac.  &  G.  26;  Tor- 

BoVtMon,  10  Ir.  Cfa    121,  610. 

Am.  Jones  v.  Thorne,  1   N,    Y.   Leg. 


Obs.  408  ;  Bnrtlett  v.  Crittenden.  1  Mc- 
Lean, 300,  .*»  Id.  ttj  Little  r.  Hall, 
18  How.  166,  170;  Banker  ».  Caldwell, 
a  Minn.  04;  Paige  r.  Banks,  M  Wall. 
008;  Parton  v.  Prang.  :i  CUff 
Carter  r.  Bailey,  64  Me.  458;  Kieni.m 
v  Minthnttaii  Quotation  Telegraph  Co,, 
60  How.  Pr.  (N.  Y.J  H)4.  To  tbfl  WH 
e  fieri  are  the  authorities  cited  in  the 
following  BOCt  and  in  note*  1,  2,  8, 
p.  12*.  Kee  also  the  authorities  cited 
in  considering  the  common-law  prop- 
erty in  dramatic  compositions,  Chap. 
XIII. 

4  Br.  Donaldson  i>.  Beeket.  4  Burr. 
CoftOfB  v.  Sinirns,  I  ll,i i, 
<  happcll    c   l'urday,    14    U> 
SO:!;    .Jetlerys    B>,  I     II.    L.    C. 

81-">;  Read*  ''•  Conqnoat,  9  0.  B.  m.  b. 
",')'>,  Roonej  t  Kelt/,  14  Ir.  Lav  Rep, 

ir.  B.  168;  Midwinter  c.  Hamilton,  10 
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It  may  be  regarded  as  conceded  that  the  same  is  true  of  nil 
kinds  of  intellectual  productions  which  have  been  made  the 
subject  of  statutory  copyright,  including  maps,1  charts,  musical 
compositions,  engravings,*  photographs,  paintings,8  works  of 
sculpture,  <fcc.  In  short,  all  productions  of  literature,  the 
drama,  music,  and  art,  ore  within  the  protection  of  the  law. 
M  The  projierty  of  an  author  or  composer  of  any  work,"  said 
Lord  Chancellor  Cotteuham,  *'  whether  of  literature,  art  or 
science,  in  such  work  unpublished  and  kept  for  his  private 
DBS  Of  pleasure,  cannot  be  disputed,  after  the  many  decisions 
in  which  that  proposition  has  been  affirmed  or  assumed."4 

The  Author's  Rights  absolute  before  Publication.  —  The  prop- 
erty of  an  author  in  his  intellectual  production  is  absolute 
until  he  voluntarily  parts  with  all  or  some  of  his  rights.6 
There  is  no  principle  of  law  by  which  he  can  he  compelled 
to  publish  it  or  to  permit  others  to  enjoy  it.8     He  has  a  right 


M..r.  Diet,  of  Dec:.  8295;  on  ap.  (Mid- 
win  lor  r.  Kiucaid)  1  Pat.  App,  Caa, 
488;    Ilintoii    t\    Donaldson,     10    Mor. 

Diet,  of  Dee.  8807  ;  Oriel]  o.  Robert- 

sun,  Ed.  Lit.  Prop.  App.  p.  16;  on 
up  r>  Pat.  App,  Crs.  4i>8.  Am. 
Wlii'uton  r.  Peters,  8  Pet.  51"  1  ;  Pulte 
P.  Derby,  5  McLean,  328 ;  Stowe  p. 
Thomas,  2  Wall.  Jr.  647  ;  Stevens  9. 
Gladding,  17  How.  417;  Wall  r.  Gur- 
18  ALL.  l'r.  ft.  R.  (N.  Y.)  849; 
i.  Peltier,  ".'»  III.  476;  Bouci- 
fault  i-,  Weed,  2  Biss.  34. 

1   Uvea  '•  Peltzer,  sit/im. 

3   I'rinee  Albert  r.  Strange,  infra. 

3  Turner  i\  Robinson,  in  Ii.  Cli.  121, 
610;  Pertone.  Prang,  8  CM  B8T;  ",T. 
tel  r  Wood,  40  Etotr.  Pr.fX.Y.)  10;  Oer- 
tel  r.  Jacoby,  44  Haw.  Pr.  (N.  Y.)  170. 

*  Prince  Albert  p.  Strange,  1  Mac. 
I  Q  86,  18.  In  the  same  case,  Vice- 
Chan  cell  or  Bruce  gain"  i  "  Such  tlien 
being,  an  I  believe,  the  mil  tire  and 
foundation  of  the  cummon  law  as  to 
Dtemueripta  independently  of  Parlia- 
mentary addition*  or  subtractions,  its 
operations  cannot  of  necessity  be  con- 
fined t0  literary  subjects.     That  would 

be  to  limit  the  rule  by  iLe  example. 
Wherever  the  prodnce  of  labor  is  lia- 
ble to  invasion  in  an  analogous  man- 


ner, there  must,  I  suppose,  be  a  title 
to  analogous  protection  or  redress." 
2  De  O,  &  Srn.  662,  606. 

In  Tipping  p.  Clarke,  2  Hare,  383, 
the  court  dirl  not  doubt  the  existence 
of  common- law  property  in  unpub- 
lished books  of  account. 

6  "  The  right  of  tho  author  before 
publication  we  may  take  to  be  un- 
questioned, and  we  may  even  M 
that  it  never  was,  when  accurately  de- 
fined, denied.  He  bns  the  Undisputed 
right  to  his  manuscript ;  lie  inn y  with- 
hold it,  or  he  may  communicate  it. 
ami  communicating,  he  may  limit  the 
number  of  persons  to  whom  it  |g  im- 
parted, and  impose  raofa  restrictions  as 
lie  pleases  upon  their  use  of  it.  The 
fulfilment  of  the  annexed  condi 
he  may  proceed  to  eDioree,  and  for 
their  breach  lie  may  claim  compensa- 
tion." Lord  Brougham,  Jefferys  n. 
Boosey.  4  II.  L.  C.  &G2- 

•  "  There  is  no  law  which  can  com- 
pel an  author  to  publish.  No  one  can 
determine  this  essential  matter  of 
publication  but  the  author.  His  manu- 
scripts, however  valuable,  cannot  with- 
out hi*  oonsent  be  seized  by  ids  credi- 
tors as  property."  McLean,  J.,  Bnrllctt 
r.  Crittenden,  o  McLean,  37. 
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to  exclude  all  persons  from  its  enjoyment  ;  and,  when  lie 
chooses  to  do  so,  any  use  of  the  property  without  his  consent 
is  a  violation  of  his  rights,  lie  may  admit  one  or  more  per- 
sons  to  its  u.se,  to  the  exclusion  of  all  others  ;  and,  in  doing  so, 
he  may  restrict  the  uses  which  shall  he  made  of  it.  Jlr  nuiy 
give  a  copy  of  his  manuscript  to  another  person,  without  part- 
ng  with  his  literary  property  in  it.J  lie  may  circulate  cop- 
ies among  his  friends,  for  their  own  personal  enjoyment,  without 
giving  them  or  others  the  right  to  puhlish  such  copies.2 


1  Duke  of Queensbury  i\  Shebbeare, 
2  Eden,  tfiiU  ;  Thompson  v.  Slauhupc, 
Arab.  787. 

■  Prince  Albert  v.  Strange.  2  D©  G. 

Sm.  652;  on  ap.  1  Mac.  &  G.  8ft  j 
irtU-rt   v.  Crittenden,  4  McLean,  300, 

"  The    nature  of  the    tight   of    an 

in  liii  works  is  analogous  i<>  the 

right*  of  ownership  in  oilier  pel 

property,  and   is   far  more  extensive 

utrol  of  copying  after  pub- 

ition   in   print,  which  is  the  limited 

leaning  of    copyright  in  its  common 

eptatiou,  find  which   is, the  ritfbt  of 

in  author,   to   which    the    statute  of 

Anne  relates.     Thus,  if  after  composi- 

ion  the  author   cli'-oses   to  keep    his 

ft   private,  tie  lias  the  remedies 

jr  wrongful  abstraction  of  copies  uri.il 

»us  to  those  of  an  owner  of  person* 

lty  in  the  like  case.     He  may  prerent 

iblicution  ;  he  may  require  back  the 

wrongfully  made  ;  he  may  sue 

ir  damages  if  any  are  sustained  ;  ftltQ, 

if  the  wrongful  copies  were  published, 

abroad,  and  the  books  were  Imported 

for    sale   without    knowledge    of    the 

wrong,  «till    the  author's  right  to  his 

i[><r«itinn     would      be     recognized 

importer,  and  such   sale 

1.    ...  Again,    it    an 

author   chooses    to    impart    his    miitiu- 

lieri  without  general  publi 

lie  has  all  the  riglits  for  ill 

ing  of  it  incidental  to  personalty.     He 

may  make  an  assignment  either  abso- 

ilified  in  any  degree.      He 

may  lend,   or  lei,  or  give,  or  sell  any 

Copy  of  hi*  composition,  with   or  wiih- 

..  rty  to   transcribe,  and  if  with 

of  transcribing,  he  may  fix  the 


number  of  transcripts  which  he  permit*. 
If  he  prints  for  private  airanJcttan 
OAly,  be  still  lias  the  same  right;-,  end 
nil  these  right!  lie  may  puss  to  his  as- 
signee. About  the  rights  of  I  he.  »u- 
thur,  liefore  publication,  at  i-nmmon 
law,  all  arc  agreed."  Erie,  J.,  Jeflcrys 
v.  Book,  v,  4  li.  I..  C.  8G7. 

"  Undoubtedly,"  said  Mr.  Justice 
Clifford,  "  the  author  of  a  book,  or  of 
an  unpublished  manuscript,  or  of  any 
work  of  art,  has  at  common  law,  and 
Independently  of  any  statute,  a  prop- 
erty la  his  work  until  he  publishes  it 
or  it  is  published  by  his  consent  or 
allowance  ;  and  that  property  unques- 
tionably exists  in  pictures  as  well  as  in 
any  other  work  of  art.  He  has  the 
undisputed  right  to  his  manuscript ;  he 
may  withhold  or  may  commuiiit  utc  it, 
and  communicating,  he  may  limit  the 
number  of  persons  to  whom  it  shall 
be  imparted,  and  imjKjse  such  restric- 
tions as  be  pleases  upon  the  use  of  it. 
He  may  annex  conditions,  and  proceed 
to  enforce  them,  and  for  their  breach 
lie  may  claim  compensation.  Jefferys 
i?.  Boosey,  4  II.  L.  C.  815,  962  ;  Millar 
v.  Taylor,  4  Burr.  3808;  l>., 
Queensbury  v.  Sliebbeare.  2  ICden,  '-' » 
Numerous  other  decided  cases  also 
atHrm    the  same   proposition,   tb  i 

author  of  an  unpublished  nnuraecript 

has  Ihe  exclusive  right  of  property 
therein,  and  that  be  may  determine 
lor  himself  whether  the  manuscript 
■ball  be  modi  public  at  all  ;  that  be 
may.  in  nit  caeee,  forbid  its  publica- 
tion by  mother,  before  it  has  been  pub- 
lished by  him  or  liy  his  consent  or 
allowance."     far  tun  f,  1'rang,  3   ClilT- 
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So,  also,  without  forfeiting  his  rights,  he  may  communicate 
his  work  to  the  general  public,  when  such  communication  does 
not  amount  to  a  publication  within  the  meaning  of  the  statute. 
Thus,  in  the  United  States,  a  manuscript  lecture,  sermon,  or 
any  literary  composition,  may  be  delivered  or  read  to  the  public 
by  the  author,  or  a  dramatic  or  musical  composition  publicly 
performed,  and  no  person  without  the  consent  of  the  author 
acquires  the  right  to  make  a  similar  public  use  of  it,  or  to  print 
it,1  And  the  same  is  true  in  England  of  literary  compositions 
which  are  not  dramatic. 

Literary  Property  Pergonal,  and  may  be  transferred  by  Parol. 
—  The  literary  property  in  an  unpublished  work  is  personal, 
and  is  subject  to  the  same  general  rules  which  govern  per- 
sonal property.  It  may  be  transmitted  by  bequest,  gift,  sale, 
Operation  of  law,  or  any  mode  by  which  personal  property 
is  transferred.  "  This  property  in  a  manuscript,  is  not  distin- 
guishable from  other  personal  property.  It  is  governed  by  the 
same  rules  of  transfer  and  succession,  and  is  protected  by  the 
same  process,  and  has  the  benefit  of  all  the  remedies  accorded 
to  other  property  so  far  as  applicable."3    . 

While  there  has  been  much  discussion  as  to  the  necessity  of 
a  writing  in  assigning  statutory  copyright,  it  has  never  been 
disputed,  and  is  well  settled,  that  the  literary  property  in  an 
unpublished  work  may  be  transferred  by  word  of  mouth.8 
M  Personal  property,"  said  Mr.  Justice  Clifford,  "is  transfer- 
able by  sale  and  delivery;  and  there  is  no  distinction  in  that 
respect,  independent  of  statute,  between  literary  property  and 
property  of  any  other  description."4 


>  See  Chap.  XIII 

3  Allen,  J.,  Palmer  e.  De  Witt,  47 
N   Y 

3  Turner  i\  Robinson,  10  Ir.  Hi.  LSI, 
510;  Little  i'.  Gould,  2  BJatchf.  105, 
L*wrenoe  v>  Dana,  2  Arn.  L.  T. 
R.  B.  s.  402;  Palmer  v.  De  Witt,  47 
N.  Y.  &8Stj  Partoo  w.  Prang,  3  Cliff. 
"  The  first  section  of  the  English 
statute  of  the  8  Anne,  c.  19,  dis- 
tinctly recognizes  the  right  to  transfer 
ami  Msjga  copyright  by  the  common 
law,  although  assignments  under  that 
act  must  Le  in  writing  and  witnessed. 


The  case  of  Power  v.  Walker,  3  Maule 
&  S.  7.  shows  that  it  was  the  statute 
and  tint  the  common  law  which  required 
that  the  assignment  should  be  in  writ- 
ing. It  would  be  a  waste  of  time  to 
add  more  than  that  the  copyright  is 
incident  to  the  ownership,  urn!  passes 
nt  the  common  law  with  a  transfer  of 
the  work  of  art."  Smith,  M.  R.,  Tur- 
ner f.  Robinson,  10  Ir.  Ch.  1 1J. 

*  Parton  ft  Prnng,  3  Cliff  660. 
"  Owners  of  personal  property."  con- 
tinued the  same  judge,  "  have  the 
right  to  sell  aud  transfer  the  same  as 


COMMON-LAW   PROPERTY   IN   UNPUBLISHED   WORKS. 


105 


No  Rights  Lost  by  Parting  with  Manuscript.  —  When  the 
owner  ]>arts  with  his  manuscript,  he  does  not  transfer  the  ex- 
clusive right  to  copy  it,  unions  there  be  an  express  or  implied 
agreement  to  that  effect.  Where  the  second  Lord  Clarendon 
had  given  to  Mr.  Gwynne  the  manuscript  of  his  father's  His- 
tory of  the  lleign  of  Charles  II.,  and  said  that  "  he  miyht 
take  a  copy  thereof,  and  make  use  of  the  same  as  he  should 
think  fit,"  the  court  held,  u  it  was  not  to  be  presumed  that  Lord 
Clarendon,  when  he  gave  a  copy  of  the  work  to  Mr.  Gwynne, 
i  that  he  should  have  the  profit  of  multiplying  it  in 
print  ;  that  Mr.  Gwynne  might  make  every  use  of  it  except 
that."  l  And  so  when  Lord  Chesterfield  told  Mrs.  Stanhope 
that  she  migbt  keep  certain  letters  which  he  had  written  to 
his  son,  whose  widow  sho  was,  it  was  held  that  he  "  did  not 
mean  to  give  her  leave  to  print  and  publish  them/1  -  Sou  they 
did  not  lose  his  rights  in  his  manuscript  by  letting  it  remain 
twenty-three  years  in  the  possession  of  a  bookseller.3  u  To 
make  a  gift  of  a  copy  of  the  manuscript,"  said  Mr.  Justice 
McLean,  "  is  no  more  a  transfer  of  the  right  or  abandonment 
of  it,  than  it  would  be  a  transfer  or  an  abandonment  of  an 
exci  _ht  to  republish,  to  give  the  copy  of  a  printed 

work." 4 


inseparable  incident*  of  the  property  ; 

and  the  author  or  proprietor  of  a  manu- 
script or  picture  possesses  that  right  as 
fully,  and  to  the  same  extent,  as  the 
ij  •■tli er  personal  property, 
the  sarin-  being  incident  to  the  owner- 
ship. Sales  may  be  absolute  or  con 
ditional.  and  they  may  be  with  or 
without  qualifications,  limitations,  and 
;  und  the  rules  of  law 
*ppli  iich  cases  to  other  par- 

property   must    be    applied    in 
mining  the  real  character  of  I  side 
of  literary  property,      i'mper  attention 
-o  considerations  will  furnish  the 
ition  of  many,   if  not  all, 
-es  referred  to  by  the  complain- 
ant, which  are  supposed  to  support  the 
econd  proposition  for  which  he  con- 
lends  doubt  the  right  of  first 
is    vested    in    the    author; 
may  sell  and  assign  the  entire 


property  to  another;  and  if  tie  does 
so,  his  assignee  takes  the  entire  prop- 
erty, and  it  ia  a  great  mistake  to  sup- 
pose that  any  act  of  Congress,  at  the 
date  of  the  sales  of  the  picture  in  this 
case  required  that  such  an  assignment 
should  he  in  writing;  and  the  pleading* 
show  that  the  sale  and  delivery  in  each 
case  were  absolute  and  unconditional, 
and  without  any  qualification,  limita- 
tion,   ii r    restriction,  showing  that  the 

entire  property  was  transferred  from 
the  complainant  and  became  vested  in 
the  respondent." 

1  Duke  of  Queensbury  v.  Shebbeare, 
9  Kdcn.  BS& 

J  Thompson  v.  Stanhope,  Amb.  737. 

a  Souther  V.  Bherwood,  2  Meriv. 
436.  The  injunction  was  refused  on 
other  grounds. 

*  Bur  tie  tt  v.  Crittenden,  6  McLean, 
41. 
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But  an  unconditional  sale  of  a  painting  is  a  transfer  of  tlie 
entire  property  in  it.1 

Limited  Assignment.  —  The  owner  may  make  an  absolute  or 
a  limited  assignment  of  his  rights.  He  may  convey  the  exclu- 
sive right  to  publish  his  manuscript  in  one  country,  and  reserve 
to  himself  the  exclusive  right  of  publication  in  another.2  So 
also  lie  may  transfer  the  sole  liberty  of  representing  an  unpub- 
lished drama  In  any  place,  without  parting  with  the  similar 
right  for  any  other  place.8 

Foreigners'  Rights. —  Whatever  may  be  the  disabilities  of  an 
alien  under  the  copyright  statutes,  his  rights  at  common  law 
are  the  same  as  those  of  a  citizen.4  "  This  incorporeal  right 
or  property  may  be  possessed  by  any  one  who  may  acquire  or 
hold  person*]  property  in  England,  as  far  as  the  right  of  prop- 
erty depends  upon  the  common  law.  The  right  or  property  is 
merely  personal  ;  and  an  alien  friend,  by  the  common  law,  has 
as  much  capacity  to  acquire,  possess  and  enjoy  such  personal 
right  or  property  as  a  natural-horn  British  subject."  &  4>  The 
alienage  of  the  author,1*  said  the  New  York  Court  of  Appeals, 
"  is  no  obstacle  to  him  or  his  assignee  in  proceeding  in  our 
courts  for  a  violation,  or  to  prevent  a  viulation  of  his  rights  of 
property  in  his  unpublished  works."  ° 


1  PsrtoD  v.  Prang.  3  Cliff".  537.  See 
also  Turner  v.  Robinson,  10  Ir,  Cli.  1-1. 
510. 

»  See  Chap.  VI. 

'  See  Chap.  XV.,  Transferor  Flay- 
right. 

*  Jefferys  i\  Boosey,  4  II.  L.  C. 
816;  Keene  v.  Wheatley,  9  Am.  Law 
Reg.  38  ;  Crowe  p.  Aiken,  2  Bias.  208 ; 
Palmer  v.  l>e  Witt,  47  N.  Y.  BSft 

8  Wighlman,  J.,  Jefferys  *.  Boosey, 
4  H.  L.  C.  886.  "  By  the  eomrmm  law 
of  England,"  said  Maule,  J.,  "aliens 
are  capable  of  holding  all  sorts  of  per- 
sonal property  and  exercising  all  sorts 
of  pergonal  rights."     Ibid.  B 

•  Palmer  <•.  D«  Witt.  47  X.  Y.  540. 
"  Real  property,"  said  Allen,  J.,  in 
delivering    the   opinion  of  the   court, 

"is   governed   by    tlie  ttx  i 
siUr,  and  an  alien  can  only  acquire  and 
have   title  as  permitted   by   the   local 
law.    But  not  so  as  to  personalty.    In 


Calvin's  case  (7  Coke.  17  a),  it  was 
held  that  'an  alien  frit-mi  inn  v.  by  the 
common  law,  have,  acquire,  and  get 
wiiliiu  the  realm  by  gift,  trade,  or  other 
lawful  means,  any  treasure  or  goods 
personal  whatsoever,  as  well  as  any 
Englishman,  and  may  maintain  action 
for  the  same.'  This  has  always  been 
accepted  as  the  common  law  of  the 
Dolled  States.  An  alien  friend  may 
resort  to  the  t  rib  minis  of  this  State  for 
the  prosecution  of  any  right  recognizid 
by  our  taws,  or  the  redress  of  any 
wrong  cognizable  by  our  courts. 

"  The  rijdit  to  literary  property  is  as 
sacred  as  that  to  any  other  species  of 
property.  The  courts  of  the  State  are 
open  to  an  alien  friend  pursuing  bis  prop- 
erty, and  seeking  to  recover  it  from  a 
wrong-doer  ;  and  there  is  nothing  in 
any  positive  law,  or  in  the  policy  of  the 
gOTWOIMOt]  •rbicb  would  close  the 
door    against    the    same  alien    friend 
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Violation  of  Common-Law  Rights. 

The  owner's  common-law  rights  are  invaded  when,  without 
his  consent,  his  manuscript  is  published  in  print,1  when  his 
dramatic  or  musical  composition  is  publicly  performed,3  or 
when  copies  of  his  work  of  art  are  either  publicly  circulated 
or  exhibited.8  He  is  entitled  to  prevent  or  to  restrain  by 
injunction  the  unlawful  use  of  his  work,  and  to  recover  by  an 
action  at  law  for  the  damages  he  has  sustained. 

By  Publio  Reading  or  Delivery  of  Lecture.  —  There  is  no 
reported  case  in  which  it  has  been  expressly  held  that  the 
unauthorized  delivery  in  public  of  an  unpublished  lecture,  or  the 
public  reading  of  a  manuscript,  is  a  violation  of  the  owner's 
common-law  rights.  But  the  principle  is  clear  that  such  use  of 
an  unpublished  production  is  piratical.  It  is  the  same  in  prin- 
ciple as  the  unlicensed  representation  of  a  manuscript  play. 
"When  Abernethy,  the  distinguished  surgeon,  sought  to  restrain 
the  publication  in  the  Lancet  of  unpublished  lectures  which 
he  had  delivered  at  St.  Bartholomew's  Hospital  in  London, 
Lord  Eldon  was  "  clearly  of  opinion  that  when  persons  were 
admitted  as  pupils  or  otherwise  to  hear  these  lectures,  al- 
though they  were  orally  delivered,  and  although  the  parties 
might  go  to  the  extent,  if  they  were  able  to  do  so,  of  putting 
down  the  whole  by  means  of  shorthand,  yet  they  could  do 

seeking  protection  for  the  fruits  of  liis  for  the  protection   of   acknowledged 

mental  labor,  by  restraining  its  publi-  rights  of  property,  arid  are  entitled  to 

cation  against  his  wishes.    The  pro-  the  remedies  given  by  law." 
tection  offered  by  the  common  law  to         l  Br.  Webb  v.  Rose,  cited  4  Burr. 

literary    labor  is  very  slight   at   the  2880;  Forrester  v.  Waller,  Ibid.  2381 

best ;  bat,  such  as  it  is,  it  is  accorded  Duke  of  Queensbury  v.  Shebbeare,  2 

to  an  alien  friend  and  citizen  alike,  Eden,  829 ;  Macklin  P.Richardson,  Amb 

and  both  are  regarded  with  equal  favor.  694 ;  Millar  v.  Taylor,  4  Burr.  2808 ;  Ab 

"  In  declaring  the  rules  of  law  and  ernethy  v.  Hutchinson,  1  Hall  &  Tw.  28 

applying  legal  remedies  for  the  redress  Am.  Bartlett  v.  Crittenden,  4  McLean 

or  prevention  of  wrong,  there  is  no  800,   6  Id.  82 ;  Palmer  v.  De   Witt, 

distinction  between  the  right  of  the  47  N.  Y.    682 ;  Boucicault  v.  Hart,  13 

banker  to  his  bills  and  bonds,  embez-  Blatchf.  47.   To  the  same  effect  are  the 

sled  and  found  here  in  the  possession  cases  in  which  the  publication  of  let- 

of  a  wrong-doer,  and  the  right  of  an  ters  has  been  enjoined,  cited  post,  p.  128, 

author  to  his  manuscript  clandestinely  notes  1,  2,  8. 
or  surreptitiously  taken  and  brought        a  See  Chap.  XIII. 
here  for  publication,  to  his  prejudice        *  Prince  Albert  v.  Strange,  2  De  6. 

and  the  destruction  of  all  its  value  as  &  Sm.  652  ;  on  ap.  1  Mac.  &  G.  26  ; 

property.    Both  resort  to  the  courts  Turner  v.  Robinson,  10  Ir.Ch.  121,610. 
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that  only  for  the  purposes  of  their  own  information,  and  could 
not  publish  for  profit  that  which  they  had  not  obtained  the 
right  of  selling."  1 

By  Copying  Work*  of  Art.  —  In  Turner  v.  Robinson,2  the 
defendant  was  charged  with  piracy,  in  having  made  for  sale 
copies  of  a  painting  representing  the  death  of  Cbattcrton.  Ho 
denied  direct  copying,  but  admitted  that  he  had  seen  the* 
original  while  on  exhibition,  and  said  that  he  had  made  his 
photographs  from  an  arrangement  of  figures,  objects,  and  scen- 
ery, which  he  had  prepared  in  his  own  gallery.  He  further 
admitted  that  ho  had  made  the  arrangement  from  his  recollec- 
tion of  the  painting,  and  with  a  view  of  presenting  a  stereo- 
scopic photograph  of  the  same  representation  as  that  given  by 
the  painting.  The  court  did  not  hesitate  to  declare  that  this 
was  an  unlawful  use  of  the  plaintiff's  property.  M  The  Stereo- 
scopic Slides,"  said  the  Lord  Justice  of  Appeal,  k'  are  not 
photographs  taken  directly  from  the  picture,  in  the  ordinary 
mode  of  copying;  but. they  are  photographic  pictures  of  a 
model  itself  copied  from,  and  accurately  imitating  In  its  design 
and  outline,  the  petitioner's  painting.  It  is  through  this  medium 
that  the  photograph  has  been  made  a  perfect  representation 
of  the  painting.  Tims  the  object  contrived  and  achieved,  and 
the  consequent  injury,  are  the  very  same  as  if  the  copy  had,  in 


1  Abernethy  9.  Hutchinson,  1  flail  & 
Tw.  40.  Lord  Eldon,  however,  doubted 
whether  there  could  be  property  in 
lectures  which  had  not  been  reduced 
to  writing,  and  granted  an  injunc- 
tion on  the  ground  of  breach  of  con- 
fidence. 

In  Keener  Kimball,  16  Gray  (82 
Mass.),  661,  Hoar,  J.,  said:  "We  do 
not  intend  in  this  decision  to  inti- 
mate that  there  is  any  right  to  report, 
phonographieally  or  otherwise,  a  lec- 
ture or  other  written  discourse  wlm-h 
its  author  delivers  before  a  public 
audience,  and  which  he  desires  again 
to  use  in  like  manner  for  Ids  own 
profit,  and  to  publish  it  without  his 
consent,  or  to  make  any  use  of  a  copy 
thu*  obtained.  The  student  who  at- 
tends a  medical  lecture  may  have  a 
perfect  right  to  remember  as  much  as 


he  can,  and  afterward  to  use  the 
information  thus  acquired  in  his  own 
medical  practice,  or  to  communicate  it 
to  Students  or  classes  of  his  own,  with- 
out involving  the  right  to  commit  the 
lecture  to  writing,  for  the  purpose  of 
subsequent  publication  in  print  or  by 
oral  delivery.  So  any  one  of  the 
audience  at  a  concert  or  orient  may 
play  a  tune  which  his  ear  hits  enabled 
him  to  (fitch,  or  sing  a  song  which  he 
mny  carry  away  in  nil  memory ,  tor  his 
own  entertainment  or  that  of  others, 
for  compensation  or  gratuitously,  while 
lie  would  have  no  right  to  copy  or 
publish  the  musical  composition."  See 
also  language  of  IffnTsMls,  J  .  Bnrdett 
v.  Crittenden,  4  McLean,  30a,  3'U, 
quoted  post,  p.  122. 
i  10  Ir.  Ch.  121,  610. 
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breach  of  confidence,  been  made  on  the  view,  and  by  the  eye  ; 
and  no  court  of  justice  can  admit  that  an  act  illegal  in  itself 
can  be  justified  by  a  novel  or  circuitous  mode  of  effecting  it. 
If  it  is  illegal,  so  must  the  contrivance  be  by  means  of  which 
it  was  effected."  1 

By  Exhibiting  Copies. — In  Prince  Albert  v.  Strange,2  the 
defendant  was  enjoined  not  only  from  exhibiting  copies  of 
etchings  which  he  had  taken  from  plates  unlawfully  obtained, 
but  also  from  selling  descriptive  catalogues  of  sueli  etchings. 
It  was  contended  on  l>ehalf  of  the  defendant,  that  while  the 
owner  might  prevent  the  sale  or  public  exhibition  of  copies 
of  the  drawings,  it  was  no  violation  of  any  rights  of  property 
to  publish  a  mere  description  of  them.     The  soundness  of  this 

action  was  not  recognized  by  the  court.  "It  being 
admitted,"  said  Lord  Cottenham,  "  that  the  defendant,  could 
not  publish  a  copy,  that  is  an  impression  of  the  etching,  how 
in  principle  does  a  catalogue,  list,  or  description  differ?  A 
copy  or  impression  of  the  etching  would  only  be  a  means 
of  communicating  knowledge  and  information  of  the  original, 
and  does  not  a  list  and  description  do  the  same  ?  The  means 
are  different,  but  the  object  and  effect  are  similar  ;  for  in  both 
the  object  and  effect  is  to  make  known  to  the  public  more  or 
less  of  the  unpublished  work  and  composition  of  the  author, 
which  he  is  entitted  to  keep  wholly  for  his  private  use  and 
pleasure,  and  to  withhold  altogether,  or  so  far  as  he  may  please, 
from  the  knowledge  of  others."3 

This  ruling  was  doubtless  correct  in  this  case,  because  the 
etchings  had  been  kept  wholly  private  by  the  owners,  and  had 
in  no  st  D  published.     But  when  drawings,  paintings, 

statues,  or  any  works  of  art,  have  been  published  by  being 
publicly  exhibited,  there  seems  to  be  no  principle  of  property 
which  will  enable  the  owner  to  prevent  another  from  publishing 
a  verbal  descriptiun  of  them.  When  a  thing  is  kept  in  strict 
privacy,  the  owner  may  have  a  right  to  say  that  even  a  di.-srrip- 

of  it  shall  not  be  made  public ;  but  when  the  thing  itself 
is  published,  as  it  may  be  by  being  publicly  exhibited,  though 
the  owner's  rights  of  property  are  not  lost  by  such  publication, 


I  10  Ir.  Ch.  621. 
lac.  &G.  43. 


2  2  De  G.  &  Sm,  662 ;  on  op.  1  Mac.  &  G.  26. 
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it  is  difficult  to  see  how  in  law  they  are  prejudiced  by  a  mere 
description  in  writing  of  the  work. 

In    what    Court     Redreas     Sought.  —  III    the    United    Stui 
actions,  and  suits  for  the  infringement  of  common-law  rights, 
must  be  brought  in  a  State  court,  unless  a  federal  court  has 
jurisdiction  by  virtue  of  the  citizenship  of  the  parties ;  in  which 
case  redress  may  be  sought  in  either  tribunal.1 

Character  of  the  Work. 

In  the  case  of  statutory  copyright,  the  theory  of  the  law  is 
that  a  work,  to  be  entitled  to  protection,  must  be  original,  and 
innocent,  and  have  some  literary,  art,  or  other  value,  which 
will  contribute  to  the  information,  instruction,  or  enjoyment 
of  others  than  the  owner.  It  is  true  that  the  requirements 
of  the  law  as  to  value  are  by  no  means  exacting,  and  that 
statutory  copyright  may  be  secured  for  a  production  wl. 
merit  is  little  more  than  nothing.  But  the  statute  was  not 
intended  to  protect  a  thing  utterly  destitute  of  any  value  as 
a  literary  or  art  production.  The  question  now  arises,  whether 
the  same  principle!  govern  literary  property  at  common  law ; 
and  whether  all  protection  is  to  be  denied  to  a  production 
which  is  not  original,  valuable,  or  innocent. 

At  common  law,  the  author  has  two  general  remedies  for  the 
protection  of  his  property  in  a  work  which  he  has  not  himself 
made  public  in  any  way.  He  is  entitled,  1,  to  prevent  its 
unauthorized  publication ;  2,  to  claim  damages  which  he  has 
sustained  by  such  publication.  We  shall  first  consider  whether 
the  former  remedy  exists  when  the  work  is  without  the  quali- 
ties enential  to  statutory  copyright. 

Originality.  —  Willi  respect  to  originality,  the  principle  seems 
to  be  the  same  whether  statutory  or  common-law  protection 
is  claimed.  For  this  consideration  affects  directly  the  title  of 
the  property.  If  a  person  claims  to  be  the  owner  of  an  intel- 
lectual production,  on  the  ground  that  it  is  the  creation  of  his 
own  mind,  it  is  obvious  that  bis  title  will  fail  when  there  is  an 
entire  absence  of  originality,  when  the  production  is  a  mere 


copy 


of  something  else 


1  See  Chap.  XII. 
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Literary  Merit.  —  Is  it  essential  that  a  manuscript,  a  statue, 
or  a  painting  shall  have  literary  or  art  merit,  however  little, 
to  be  entitled  to  the  protection  of  the  common  law?  The 
sound  doctrine  would  seem  to  be  that  value,  at  least  market  or 
commercial  value,  is  not  an  essential  attribute  of  this  kind  of 
property.  What  nuiy  be  the  literary  or  art  merit  of  the  work, 
what  value  it  may  have  to  the  public,  or  how  far  it  may  be  use- 
ful to  society,  are  not  legitimate  subjects  of  inquiry  in  determin- 
ing tho  owner's  exclusive  right  to  its  control  hefore  publication. 
Property  may  exist  in  that  which  has  no  commercial  value. 
A  person  may  own  a  useless  swamp,  a  barren  crag,  or  a  sterile 
waste  bo  worthless  that  he  cannot  give  it  away ;  yet  it  belongs 
to  him,  and  the  law  will  aid  him  in  preventing  another  from 
appropriating  it,  or  otherwise  unlawfully  using  it.  The  same 
Of  intellectual  property.  A  manuscript  may  be  void 
of  literary  qualities,  a  painting  destitute  of  merit,  a  statue 
without  art  excellence.  Yet  it  may  be  valued  by  the  owner  ; 
and,  whether  it  is  or  not,  he  has  a  right  to  say  that  it  shall 
not  be  made  public,  or  used  without  bis  consent  It  is  im- 
material for  what  purpose  the  work  has  been  produced,  or 
whether  the  author  did  or  did  not  intend  it  for  public  use. 
Were  the  rule  otherwise,  the  author  might  be  wrongly  subjected 
at  any  moment  to  humiliation,  loss  of  reputation,  or  substantial 
injury,  by  the  publication  of  his  production  against  his  will. 
••  The  question,  however,"  said  Vice-Chancellor  Bruce,  M  does 
not  turn  npoi]  the  form  or  amount  of  mischief  or  advantage, 
loss  or  gain.  The  author  of  manuscripts,  whether  he  is  famous 
or  obscure,  low  or  high,  has  a  right  to  say  of  them,  if  inno- 
cent, that  whether  interesting  or  dult,  light  or  heavy,  salable  Of 
unsalable,  they  .shall  not  without  his  consent  be  published."1 


•  Prime  Albert  v.  Strange,  2  De  G. 
1  What,  however,"  con- 

iued  the  MEM  judge,  "can  l>e  the  da- 
fendant  »  right  or  that  of  nny  person 
but  the  owner*  of  the  plates  to  thia 
benefit  ?  It  is  for  them  to  uae,  or  be- 
rtow  or  withhold,  nor  can  a  stranger 
be  allowed  to  *ay  that  they  do  not 
want  it.  They  aloM  IN  entitled  to 
decide  whether,  and  when,  and  how, 
mil  fur  whose  ad  vantage  their  property 
«ha||  he  made  BM  of."  Ibid.  886, 
"  What  then  is   the  foundation  at 


common  law  of  thia  exclusive  right1 
Doe*  it  exist  only  when  the  manuscript 
ia  intended  to  be  published  '.  or  does  it 
depend  upon  its  pecuniary  value  or 
intrinsic  merits  as  a  literary  compost- 
HOD  '  To  each  question  we  think  the 
reply  may  be  confidently  given  cer- 
tainly not.  In  none  of  the  eases  ia 
there  any  reference  to  these  circum- 
stances or  any  of  them  a*  necessary  to 
be  averred  or  proved  in  order  to  estab- 
lish the  lights  of  the  author  or  the 
jurisdiction  of  the  court ;  and  in  some 
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This  doctrine  has  been  fully  recognized  in  the  case  of  letters, 
which  are  considered  further  on  in  this  chapter:  and  the  prin- 
ciples which  have  been  judicially  affirmed  in  such  cases  are 
equally  applicable  to  all  kinds  of  unpublished  works. 

"Writings  not  innocent, — The  publication  of  an  immoral, 
seditious,  blasphemous,  or  libellous  work,  is  looked  upon  as 
unlawful  ;  and  for  that  reason  it  has  been  held  that  bucIi  a  work 
cannot  be  the  Bubject  of  statutory  copyright.1  Hence,  when 
the  author  has  published  a  work  of  this  kind,  he  is  powerless 
to  prevent  any  other  person  from  republishing  it,  and  lie  is 
not  entitled  to  recover  for  damages  sustained  through  lo3S 
of  profits  by  such  unauthorized  publication. 

This  principle  was  extended  to  unpublished  works  by  Lord 
Eldon,  who  held  that  the  common  law  affords  no  protection 
for  a  manuscript  which  is  not  innocent.  The  question  was 
brought  before  him  in  1817,  when  the  poet  Southey  applied 
for  an  injunction  to  restrain  the  publication  of  Wat  Tyler. 
This  poem  had  been  written  in  1794,  and  sent  by  the  poet  to 
a  bookseller,  who  decided  not  to  publish  it.  The  manuscript 
was  not  returned  to  the  author;  and  twenty-three  years  after- 
ward the  poem  was  published  for  the  first  time  by  the  defendant, 
who  had  by  some  means  obtained  the  manuscript,  or  a  copy, 
without  the  knowledge  or  consent  of  the  author.  The  motion 
for  an  injunction  was  opposed  on  the  ground  that  the  poem 
was  Bcditious,  and  therefore  the  author  was  entitled  to  no 
protection.  This  view  of  the  law  was  adopted  by  Lord  Eldon, 
who,  misapplying  a  dictum  of  Chief  Justice  Eyre,  refused  to 
grant  the  injunction  until  Southey  should  establish  his  rights 
at  law,  and  said :  M  If  this  publication  is  an  innocent  one,  I 
apprehend  that  I  am  authorized  by  decided  cases,  to  say  that 
whether  the  author  did  or  did  not  intend  to  make  a  profit  by 
its  publication,  he  has  a  right  to  an  injunction  to  prevent  any 


the  admitted  facts  repel  the  supposition 
thiitMich  proofs  could  be  require*!.  .  .  . 
We  enn  perceive  no  reason  for  doubt- 
ing that  the  exclusive  property  of  an 
author  rests  exactly  upon  the  same 
ground  as  that  of  a  manufacturer  or 
artist  —  a  painting  maybe  a  wretched 
daub — a  statue,  a  lamentable  abor- 
tion ;  yet,  should  either  he  purloined 


by  an  enemy  with  the  view  to  secure 
profits  to  himself,  or  to  disgrace  the 
artist  by  its  public  exhibition,  u  court 
of  equity  would  renounce  its  principles 
should  it  refuse  to  protect  the  owner, 
the  unfortunate  artist,  by  a  peremptory 
injunction."  Duer,  J.,  Woolsey  »\  Judd, 
iDuei  (N.  Y.),  886. 
1  See  Chap.  III. 
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other  person  from  publishing  it.  If,  on  the  other  hand,  thia 
is  not  an  innocent  publication,  in  such  a  sense  as  that  an  action 
would  not  lie  in  case  of  its  having  been  published  by  the 
author,  and  subsequently  pirated,  I  apprehend  that  this  court 
will  not  grant  an  injunction.'"  ' 

In  holding  that  an  author  has  no  right  to  prevent  (lie  publi- 
cation of  a  work  which  he  cannot  lawfully  publish,  Lord  Eldon 
overlooked  a  vital  distinction  between  literary  property  at  the 
common  law  and  copyright  as  regulated  by  the  statute.  The 
latter  is  a  right  which  exists  only  in  a  published  work,  and 
which  entitles  the  owner  to  control  the  publication  of  a  work 
after  he  haB  himself  published  it.  The  right  relates  solely  to 
publication,  which  is  the  foundation  of  the  right.  When  the 
publication  is  unlawful,  it  is  clear  that  the  right  cannot  be 
enforced  ;  for  the  statute  will  not  aid  one  person  in  restraining 
another  from  publishing  what  neither  has  a  right  to  publish. 
Hence,  when  the  protection  of  the  statute  is  sought,  it  is  proper 
to  inquire  whether  the  character  of  the  work  is  such  as  will 
render  its  publication  unlawful. 

But  to  apply  this  principle  to  unpublished  works  will  be 
destructive  of  valuable  rights  of  property  therein.  For  a  work 
whose  general  publication  may  be  objectionable  or  unlawful 
may  be  put  to  innocent  and  legitimate  uses  without  being  gen- 
erally published.  This  fact  is  recognized  by  the  common  law, 
which  does  not  restrict  the  rights  of  property  in  an  unpublished 
work  to  its  publication,  but  protects  the  owner  in  every  harm- 
less use  of  it.  Even  though  he  may  not  privately  or  confiden- 
tially communicate  it  to  a  limited  nunibcr  of  persons,  for 
rioted  uses,  lie  has  a  right  to  keep  it  to  himself,  and  to  say 
that  no  person  without  his  consent  shall  publish  or  use  it  in  any 
way  whatever.  This  right  to  exclude  others  from  its  use  is  as 
inviolable  as  the  right  to  publish.3     The  two  rights  are  distinct 


•  Botlthey  *>.  Sherwood,  2  Meriv. 
the  injunction,"  says  Lord 
Campbell.  "  was  refused ;  and  hun- 
dred* of  thousands  of  copies  of  Wat 
at  the  price  of  one  penny, 
were  circulated  over  the  kingdom." 
10  Li  res  of  the  Chancellors  (5th  Eng- 
lish B 

'•  Upon  the  principte.  therefore,  of 


protecting  property  it  is  that  the  com- 
mon law,  in  CUM  not  aided  nor  prej- 
udiced by  statute,  shelters  the  privacy 
and  seclusion  of  thoughts  and  tents' 
merits  committed  to  writing  and  de- 
tired  by  the  author  to  remain  not  gen- 
erally known."  Bruce,  V.  C,  Prince 
Albert  v.  Strange,  2  De  G.  &  Sm. 
605. 


B 
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and  independent.  The  right  to  publish  may  be  defeated  by  the 
fact  that  the  work  cannot  be  lawfully  published  ;  but  this  con- 
sideration cannot  prejudice  the  right  to  prevent  publication. 

The  theory  of  Lord  Eldon  is  based  on  the  ground  that  a 
work  immoral,  seditious,  or  libellous,  is  unlawful,  and  therefore 
entitled  to  no  protection.  It  rests  solely  on  the  assumed  unlaw- 
ful character  of  the  production.  But  the  law  takes  no  cogni- 
zance of  these  obnoxious  qualities  until  the  work  is  published. 
The  violation  of  the  law  consists  in  publishing  the  offensive 
matter.  Publication  is  the  essence  of  the  wrong.  "Whatever 
may  be  the  character  of  the  work,  it  is  innocent  and  harmless 
in  the  eye  of  the  law  while  the  owner  keeps  it  to  himself;  and, 
because  he  cannot  make  any  public  use  of  it,  he  doeH  not  thereby 
lose  the  right  to  possess  and  enjoy  it  himself,  and  to  exclude 
others  from  its  use. 

Question  of  Damage  affected  by  Character  of  Production.  — 
The  above  considerations  apply  in  determining  the  right  of  an 
author  to  prevent  the  unlicensed  publication  of  his  work.  Rut 
the  principle  is  different  when  he  seeks  to  recover  for  a  loss  of 
profits  which  he  has  sustained  by  such  publication.  In  such 
case,  the  market-value  of  the  work  will  be  a  legitimate  subject 
of  inquiry.  For,  when  the  profits  of  publication  are  claimed, 
it  must  appear  that  the  work  can  be  lawfully  published ;  and  it 
is  obvious  that  the  author  is  not  entitled  to  bucIi  profits,  when 
the  publication  is  unlawful  by  reason  of  being  immoral,  sedi- 
tions, libellous,  or  blasphemous.1 

This  doctrine  was  referred  to  by  Lord  Chief  Justice  Eyre,  in 
a  case  which  is  not  reported,  but  was  cited  by  Sir  Samuel  Rom- 
ily  in  his  argument  in  Southey  v.  Sherwood.3  Dr.  Priestley, 
having  lost  certain  unpublished  manuscripts  in  consequence  of 
a  mob  in  Birmingham,  brought  an  action  for  damages  against 
the  hundred,  in  which  he  offered  to  prove  by  booksellers  that 
the  manuscripts  were  of  great  pecuniary  value  for  publication. 
The  defence  set  up  was  that  Dr.  Priestley  had  been  in  the  habit 
of  publishing  works  injurious  to  the  administration  of  the  gov- 


1  Whether   the  author  may  main-  is  a  question  which  will  not  he  exam- 

in  Rotten  tot  ilanmges,  other  than  ined  here.    It  can  hardly  be  considered 

the  loss  of  profits,  for  ihe  unlicensed  a  question  of  property, 

publication  of  an  obnoxious  manuscript,  *  2  Meriv.  437. 
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eminent ;  but  no  evidence  to  that  effect  was  offered.  The  Lord 
Chief  Justice  is  reported  to  have  said  that,  "  if  any  such  evi- 
dence had  been  produced,  lie  should  have  held  it  lit  to  be 
received  against  the  claim  made  by  the  plaintiff." 
This  ruling  was  correct;  for  the  question  of  damages  would 
kve  been  clearly  affected  by  proof  showing  that  the  publication 
"l'tlie  manuscripts  by  the  author  would  have  been  unlawful  by 
reasou  of  their  seditious  character.  And  to  this  extent  only 
go  the  expressed  views  of  the  Chief  Justice  who  presided  at 
the  trial.  But  this  dictum,  on  which  Lord  Eldon  based  his 
i'.ii  in  Southey  v.  Sherwood,  gives  no  support  whatever  to 
the  doctrine  there  affirmed.  There  was  a  vital  distinction 
between  the  two  cases.  Southey  claimed  the  right  to  prevent 
publication  ;  whereas  Dr.  Priestley  sued  for  the  loss  of  profits, 
which  he  alleged  he  might  have  realized  by  publication.1 


Publication. 

We  may  now  inquire  what  is  a  publication  of  an  intellectual 
production,  and  what  kind  of  a  publication  it  is  that  works  a 
forfeiture  of  the  owner's  common-law  rights.  Properly  speak- 
ing, a  work  is  published  when  it  is  communicated  to  the  gen- 
eral public.  Literary,  dramatic,  and  musical  compositions 
aiay  be  published  by  being  read,  represented,  or  performed,  or 
bf  the  circulation  of  printed  or  manuscript  copieB.  Paintings, 
works  of  sculpture,  and  similar  productions,  are  published  when 
publicly  exhibited.  In  short,  to  publish  a  thing  is  to  make  it 
public  by  any  means  or  in  any  manner  of  which  it  is  capable 
of  being  communicated  to  the  public.2    At  common  law,  the 


1  Lord  Campbell  has  sharply  criti- 
cised the  decision  of  Lord  Eldon  in 
>Uerwood,  and  also  that  in 
Woleott  r.  Walker.  See  Chap,  III.  note. 
Prince  Albert  t>.  Strange,  Vice- 
Chancellor  Uriiic  held,  that  to  publish 
■  descriptive  catalogue  of  etchings  or 
drawing*  amounts  to  a  publication  of 
them.  I  Di  Q.  &  Sm.  bi>2,  t3i>4.  In 
Turner  c.  Robinson,  it  vras  held  that 
printing  in  a  magazine  an  engraving 
of  a  painting  was  a  publication  of  the 
engraving,  but   not  of  the  painting. 


"It  is  bj  publication  of  the  thing 
itself,"  said  the  court,  M  that  the  com- 
mon-law right  is  lost,  and  not  by  the 
publication  of  something  else,"  10  Ir. 
Ch.  121 ,  133.  And  so  the  court  said  that 
the  publication  of  a  bust  would  tint  be 
a  publication  of  the  statue  itself  Ibid. 
It  publication  of  an  engraving  of  a 
picture  is  not  a  publication  of  the 
jiiclure  itself,  publication  of  a  descrip- 
tive catalogue  of  etchings  cannot  be  a 
publication  of  the  etchings.  What 
the  court  meant  in  Prince  Albert  v. 
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word  publication  may  be  used  in  this  large  sense ;  but  it 
has  a  more  restricted  signification  when  used  with  reference  to 
the  statutes  conferring  copyright.  The  latter  meaning  will  be 
considered  after  it  has  been  shown  that  the  common-law  rights 
in  a  work  are  forfeited  only  when  it  is  published  within  the 
meaning  of  the  statute. 

Author's  Rights  after  Publication  not  lost  by  Common  Law, 
but  taken  away  by  Statute.  — -  At  common  law,  the  ownership  of 
literary  property  is  not  lost  by  any  publication  of  the  work.  A 
literary  composition  may  be  published  in  print  or  read  to  the 
public,  a  dramatic  or  musical  composition  may  be  publicly  per- 
formed, a  work  of  art  may  be  publicly  exhibited,  without  preju- 
dice to  the  owner's  rights  or  the  remedies  for  the  protection  of 
those  rights.  The  rights  and  the  remedies  are  the  same  after 
as  before  publication.  When  these  rights  are  lost  by  publica- 
tion, it  is  not  by  force  of  the  common  law,  but  by  operation  of 
the  statute,  as  it  has  been  judicially  construed.  This  principle 
is  put  beyond  doubt  by  the  judgment  pronounced  by  the  House 
of  Lords  in  1774  in  Donaldson  v.  Becket.1  Before  this  deci- 
sion was  rendered,  the  courts  of  chancery  had  uniformly  recog- 
nized and  protected  common-law  copyright  in  printed  books  ;s 
and  the  court  of  King's  Bench,  after  an  exhaustive  examina- 
tion of  the  question,  had  affirmed,  in  Millar  v.  Taylor,3  that  the 
exclusive  rights  of  an  author  in  his  work  were  not  lost  by  pub- 
lication, either  by  operation  of  the  common  law  or  of  the  stat- 
ute. In  Donaldson  i->-  Becket,  the  House  of  Lords  held  that 
there  was  no  copyright  in  a  printed  book,  except  that  given  by 
the  statute.  But  this  judgment  was  based  on  the  ground  that 
the  common-law  right  had  been  taken  away  by  the  statute-  To 
this  extent  it  overruled  Millar  v.  Taylor.     But  it  left  undis- 


Strange  was,  that  the  plaintiff's  com- 
mon-taw properly  in  the  etchings  was 
violated  liy  a  puhlicAtinn  of  a  descnp- 
tire  catalogue.  What  the  court  meant 
in  Turner  v.  Robinson  was,  that  the 
owner's  common  law  rights  in  the 
painting  were  not  lost  when  lie  pub- 
lished an  engraving  of  it  It  was  fur- 
ther argued  in  the  latter  case  that 
the  sale  of  the  painting  by  the  owner 
amounted    to    a    publication    destruc- 


tive of  the  common-law  property  in 
the  painting.  The  Master  of  the  Kolls 
said  that  this,  theory  was  "destitute 
of  alt  color  of  foundation."  10  Ir. 
Cb.    143. 

I  4  Burr  2408. 

<  Eyre  r.  Walker,  Motte  v.  Falkner, 
Walthoe  v.  Walker,  Tonson  u.  Walker, 
cited  4  Burr.  2325 ;  Tonsoo  «•.  Walker, 
I  Swans.  672. 

*  4  Burr.  2303. 
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hobad  the  principle  affirmed  in  the  latter  case,  that  publication 
does  not,  by  force  of  the  common  law,  work  an  abandonment 
of  the  owner's  rights.  Nine  of  the  twelve  judges  summoned 
in  Donaldson  v.  Becket  were  of  opinion  that,  by  the  common 
law,  the  copyright  in  a  book  is  not  lost  by  its  publication  in 
print.  The  decision  of  the  House  of  Lords  was  not  against 
this  doctrine,  and  may  fairly  be  assumed  to  have  been  in  har- 
mony with  it.1  This  judgment  of  the  highest  judicial  tribunal 
of  England  has  since  continued  to  he  the  control  ling  authority 
i>u  the  law  and  the  principles  involved  in  the  question  under 
consideration. 

It  is  true  that  the  Supreme  Court  of  the  United  States  held, 
in  Wheaton  v.  Peters,  that  the  statute  of  1790  did  not  sanction 
an  existing  right,  but  created  one.2  The  reason  given  for  this 
conclusion  was,  that  the  common  law  of  England  relating  to 
literary  property  did  not  prevail  in  the  United  States.  This 
doctrine,  if  it  ever  had  any  support,  may  now  be  regarded  as 
exploded.8  The  court  further  held  that,  even  if  the  common 
law  did  prevail  in  this  country,  as  the  statute  of  Anne  had  been 
construed  in  England  to  have  taken  away  the  common-law 
property  in  published  works,  the  same  construction  should  be 
given  to  the  act  of  Congress.  Tins  is  the  only  ground  which 
supjiort  the  decision  of  the  court,  and  this  rests  solely  on 
the  precedent  of  Dunaldson  v.  Becket.  The  law,  as  declared 
by  the  Ilouse  of  Lords  in  that  case,  was  followed  with  approval 
by  the  Supreme  Court  in  Wheaton  v.  Peters,  and  it  has  been 
followed  in  every  English  and  American  decision  which  affirms 
the  doctrine,  that  there  can  be  no  copyright  after  publication, 
except  under  the  statute.  Hence,  the  doctrine  may  be  regarded 
as  well  grounded,  both  in  England  and  the  United  States,  that, 
when  an  author  loses  his  rights  by  publishing  his  work,  it  is 
by  operation  of  the  .statute,  and  not  of  the  common  law.  This 
principle  has  an  important  bearing  in  determining  the  common- 
law  rights  of  authors  in  their  productions,  and  will  serve  to 
make  the  law  clear  in  some  cases  whose  adjudication  might 
otherwise  be  attended  with  doubt  and  difficulty,  and  perhaps 
injus; 

»  See  ante,  pp.  37,  42.  «  8  Pet.  591,  054.  *  See  ante,  p,  47. 
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When    Common-Law    Rights    are    Lost     by    Publication.  —  In 

determining  whether  the  author's  rights  are  forfeited  by  a  pub- 
lication of  his  work,  two  tests  are  to  be  applied  :  1,  whether 
there  is  any  statute  relating  to  the  species  of  production  for 
which  protection  is  sought,  or  governing  the  kind  of  right 
which  is  claimed  ;  2,  whether  the  work  has  been  published 
within  the  meaning  of  the  statute.  The  former  inquiry  will 
be  first  considered. 

As  the  owner  of  any  work  has  by  the  common  law  an  exclu- 
sive right,  to  publish  it,  and  that  right  is  not  lost  after  publica- 
tion by  virtue  of  the  common  law,  but  is  taken  away  solely  by 
operation  of  the  statute,  it  is  obvious  that,  if  no  statute  has  been 
passed,  the  force  of  the  common  law  will  not  be  annulled.  It 
is  equally  true  that,  when  a  statute  is  passed  to  regulate  copy- 
right in  a  certain  class  of  works,  it  may  destroy  the  common- 
law  right  after  publication  in  any  work  embraced  within  its 
operation,  but  not  in  one  of  a  different  class  to  whicli  the 
statute  does  not  apply.  Thus,  the  statute  of  Anne  related 
exclusively  to  books.  It  did  not  apply  to  works  of  art,  and 
hence  could  not  take  away  or  change  the  owner's  common-law 
rights  in  such  works.  But  the  statutes  since  passed  regulating 
the  copyright  in  paintings  and  works  of  sculpture  will  doubtless 
be  held  to  have  the  same  effect  on  the  common-law  property 
in  such  productions  as  the  statute  of  Anne  had  in  the  case  of 
books.  So,  also,  the  act  of  Anne  regulated  only  the  right  of 
printing  books.  Hence,  it  could  not  properly  be  construed  to 
take  away  the  exclusive  right  of  the  author  at  common  law 
publicly  to  perform  his  unprinted  plays.  But  the  3  <&  4  Will. 
IV.  c.  15,  which  regulates  playright,  may  be  held  to  annul  the 
corresponding  common-law  right. 

The  second  test  to  be  applied  in  determining  whether  the 
common-law  right  is  destroyed  by  publication  is,  whether 
the  work  has  been  published  within  the  meaning  of  the  statute. 
The  statute  does  not  apply  to  a  work  not  bo  published,  and  hence 
can  have  no  effect  on  the  common-law  rights  therein. 

What,  then,  is  a  publication  within  the  meaning  of  the 
statute 't  This  question  is  more  fully  considered  in  treating 
the  same  topic  in  another  connection.1     It  is  there  shown  that 

1  See  Chap.  V.,  Publication. 
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do  English  or  American  statute  regulating  copyright  in  a  lit- 
erary composition  takes  effect  until  the  composition  is  published 
in  print,  or  by  the  public  circulation  of  copies.  Until  such 
publication  takes  place,  the  common-law  rights  continue  in  full 
force.  Hence,  the  owner  of  a  literary  composition  which  has 
not  been  published  in  print  or  hy  the  circulation  of  copies  may 
read  it  or  permit  it  to  be  read  in  public,  without  any  prejudice 
to  his  common-law  rights  therein.1 

This  statement  must  be  qualified  in  the  case  of  dramatic 
compositions  under  the  English,  but  not  the  American,  law. 
In  the  United  States,  there  is  no  statute  governing  the  right  of 
representing  or  performing  a  manuscript  dramatic  or  musical 
composition.  Ilence,  the  common-law  rule  applies,  and  the 
owner's  rights  are  not  lost  by  the  public  representation  or  per- 
formance of  such  composition.2  The  law  was  the  same  in 
England3  until  the  3  &  4  Will.  IV.  c.  15,  was  passed,  which, 
as  extended  and  amended  by  the  5  <fc  6  Vict.  c.  45,  s.  20,  now 
regulates  the  exclusive  right  of  representing  and  performing 
dramatic  and  musical  compositions.  These  statutes  apply  to 
manuscript  as  well  as  to  printed  productions,  and,  within  their 
leaning,  the  public  re  presentation  or  performance  of  a  inanu- 

[pt  BompooitioD  is  a  publication.  On  the  principle  that 
common-law  copyright  in  a  book  is  lost  by  publishing  it  in  print, 
the  common-law  play  right  in  a  manuscript  dramatic  or  musical 
composition  must  he  forfeited  hy  its  public  representation  or 
performance.4 

Before  the  existence  of  statutory  copyright  in  paintings,  it  was 
properly  held  by  the  Irish  Chancery  Court  that  the  owner's 
common-law  rights  in  a  painting  were  not  prejudiced  by  his 
public  exhibition  of  it,  or  hy  the  publication  in  a  magazine  of 
raving  and  a  description  of  the  painting.6     But,  since 


1  Abernethy  t\  Hutchinson,  1  Hull 

&  Tw.  2s,   rWtieit  <■    Orlttendea,  4 

McLean,  W,  6  M   88  ;    Koene  ».  Kim 

J  Mass.).  640;  Bouci- 

antt  r.  V»x,  J  BUtclil 

ftp.  XIII. 

•  Coleman  r.  Wathen.  6  T  R.  245; 
Morn  i  Jac.  &  W.  461.  See 
•l§o  Micklin  ft  Richardson,  Anib.  6U4. 

•  See  Chap.  XUI. 


8  Tnraerw.  Robinson,  lOIr.  Ch.  121, 
610-  "  If  there  was  no  gtntule  pro- 
tecting copyright  in  literary  work*," 
said  lite  Master  of  the  Holla,  "anil  Sir 
Walter  Scott  had  rend  out  Waverley 
to  a  large  party  of  friend*,  it  is  idle  to 
say  that  such  would  have  amounted 
to  a  publication,  so  as  la  have  deprived 
him  of  his  common  law  right;  anil  the 
painter  or  the   owner  of  a  painting;, 
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this  decision  was  rendered,  a  statute  lias  been  passed  regulating 
the  copyright  in  paintings.1  Copyright  in  works  of  sculpture 
is  likewise  governed  by  statute.2  In  the  United  States,  also, 
pai&tingf  and  sculpture  are  subjects  of  statutory  protection. 
Whether  the  common-law  property  in  such  works  is  lost  by 
the  public  exhibition  of  the  original,  or  by  the  circulation  of 
engravings,  photographs,  or  other  copies,  will  depend  on 
what  is  a  publication  of  the  work  within  the  meaning  of  the 
statute.  This  is  a  difficult  question,  which  is  considered  else- 
where in  this  work.3 

The  conclusion,  then,  to  which  we  are  brought  is,  that  no 
common-law  rights  in  a  work  are  lost  by  publication,  unless 
there  be  a  statute  to  take  away  these  rights,  and  unless  the 
work  be  published  within  the  meaning  of  the  statute.  This 
principle,  as  has  been  seen,  was  in  effect  affirmed  in  Donaldson 
v.  Buckft,4  and  in  Wheaton  v,  Peters,5  by  the  highest  judicial 
tribunals  of  England  and  of  the  United  States,  whose  judgments 
are  still  supreme. 

Hut,  inferior  courts  have  in  some  cases  lost  sight  of  it,  and 
hence  have  given  weight  to  considerations  which  were  clearly 
irrelevant.  Thus,  in  Turner  v.  Iiobinson,  it  was  held  that  the 
owner's  common-law  rights  in  a  painting  were  not  lost  by  its 
public  exhibition.6  This  was  sound,  because  there  was  then 
no  statute  to  take  away  these  rights.  But  the  court  attached 
much  importance  to  the  fact  that  the  painting  was  exhibited 
for  the  special  purpose  of  securing  subscribers  for  an  engraving 
of  it,  and  to  the  fact  that  the  public  had  been  warned,  by 
notice, against  taking  photographic  or  other  copies  of  the  work. 
Neither  of  these  considerations  had  any  true  bearing  on  the 
question.     .<o,  also,  in  the  United  States,  there  is  no  statute 


who  exhibits  it  nt  such  exhibitions  as 
of  London,  Dublin,  unci  Man- 
chester, and,  having  regard  to  the 
object  of  such  exhibitions,  should  be 
considered  as  allowing  it  to  be  viewed 
by  the  public,  on  a  tacit  understanding 
that  an  improper  advantage  would  not 
be  taken  of  the  privilege  thus  granted  ; 
and  I  am  disposed  to  think,  without 
referent:**  to  the  letters  I  have  r« -ad. 
that  such  an  exhibition  would  not  be 


a  publication  so  as  to  deprive  a  painter, 
or  the  owner  of  a  painting  of  his  com- 
mon-law right"     Ibid.  HO. 
I  26  &  26  Viet,  c.  68. 

*  64  Geo.  III.  c.  66,     See  also  18  k 
14  Vict.  c.  104,  i.  6. 

*  See  Chap.  V.,  Publication. 

*  4  Borr.  2408, 
»  8  ivt.  501,  '••"■». 
«  10  Ir  Ch.  121,  510. 
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regulating  the  right  of  representing  manuscript  plays.  Tins 
right  is  governed  solely  by  the  common  law,  and  hence  is  not 
lost  or  prejudiced  1 1 v  the  public  performance  of  the  play.  But, 
iu  several  eases  involving  this  question,  the  courts  have  elab- 
orately discussed  every  principle  which  could  be  brought  to 
bear  on  the  subject  but  the  right  one,  and  have  gravely 
affirmed  or  recognized  theories  which  are  as  absurd  as  they 
were  irrelevant.  .Such,  for  instance,  are  the  notions  that  a 
'•  restrictive  notice"  to  the  audience  is  necessary  to  save  the 
property  in  a  manuscript  drama  from  being  lost  by  public  rep- 
resentation, and  that  the  right  of  representing  a  play  against 
the  will  of  the  owner  may  be  acquired  by  means  of  the  memory 
of  any  person  who  has  witnessed  its  public  performance.1 

The  owner's  common-law  rights  are  not  lost  by  a  publication 
which  is  made  without  his  authority.  In  that  case,  the  act  is 
not  his,  and  he  cannot  rightly  be  held  responsible  for  what  is 
done  without  his  knowledge  or  consent.2  But  long  acquiescence 
may  amount  to  abandonment.3 

Private  Circulation  of  Copies  not  a  Publication.  —  It  may  some- 
times be  difficult  to  determine  whether  the  use  which  the  owner 
makes  of  his  production  does  or  docs  not  amount  to  a  publica- 
tion within  the  meaning  of  the  statute.  There  is  no  doubt  that 
the  general  unrestricted  circulation  of  printed  copies  is  such 
a  publication,  and  the  principle  would  seem  to  be  the  same 
when  manuscript  copies  are  so  circulated.*  But  it  is  clear  that 
a  private  circulation  for  a  restricted  purpose  is  not  a  publication. 
Thus,  in  Prince  Albert  s.  Strange,"  it  appeared  that  Queen  Vic- 
toria fUftd  her  husband  had  given  to  their  intimate  friends  lith- 
ographic copies  of  drawings  and  etchings,  which  they  had  made 
for  their  own  amusement.  This  was  held  to  be  a  private 
circulation  of  copies,  and  hence  not  a  publication.6 

In  Bartlett  v.  Crittenden7  it  appeared  that  the  plaintiff,  who 
was  a  teacher  of  book-keeping,  had   written   his  system   of 

considered    in 


i  Sec  Chap.  XIII. 

»  Boucicauli  v.  Wood,  2  Bis*.  34.  89  ; 
Crowe  r.  Alton, 9  Bis* ,208;  Palmer 
Sweeny  (N.  Y.},  580, 
651  ;  on  ap.  47  N.  Y.  H3  ;  .Shook  ». 
Neuendorf,  11  Daily  Reg.  (X.  V.I 
Mb 


*  See    acquiescence 
Chaps.  XI.,  XIII. 

*  See  Chap.  V.,  Publication. 

»  2  I>e  G.  &  Sm.  662  ;  on  ap.  1  Mm, 

&  G.  26. 

■  See  also   Ki-ene   v.   Wheat  ley,   9 
Am.  I^iw  Keg.  33. 

*  4  McLean,  300,  6  Id.  32. 
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instruction  on  separate  cards,  for  the  convenience  of  giving 
instruction  to  his  pupils.  He  had  permitted  them  to  copy  these 
cards  for  their  own  convenience,  and  to  enahle  them  to  instruct 
others.  The  defendant  published  copies  of  the  cards  which  he 
had  obtained  while  a  pupil  in  the  school ;  and  maintained  that 
the  complainant, by  permitting  his  manuscripts  to  be  so  copied, 
had  abandoned  them  to  the  public.  The  Circuit  Court  of  the 
United  States  held  this  to  be  a  private  circulation  of  copies, 
which  did  not  prejudice  the  owner's  common-law  rights.  "The 
students  of  Bartlett  who  made  these  copies,"  said  Mr.  Justice 
McLean,  "have  a  right  to  them  and  their  use  as  originally 
intended.  But  they  have  no  right  to  a  use  which  was  not  in  the 
contemplation  of  the  complainant  and  of  themselves  when  the 
consent  was  first  given.  .  .  .  The  lecturer  designed  to  instruct 
bis  hearers,  and  not  the  public  at  large.  Any  use,  therefore, 
of  the  lectures,  which  should  operate  injuriously  to  the  lecturer, 
would  be  a  fraud  upon  him  for  which  the  law  would  give  him 
redress."  J  This  action  was  brought  under  section  9  of  the  act 
of  1831  ;  hut  it  could  not  have  been  maintained  if  the  use  which 
the  owner  had  permitted  to  be  made  of  his  manuscript  had 
amounted  to  a  publication  within  the  meaning  of  the  statute. 

A  recent  case  in  the  Supreme  Court  of  New  York  presents 
a  question  as  difficult  as  it  is  novel.2  It  appeared  that  the 
plaintiff,  Kiernan,  had  bought  from  the  Stock  and  Gold  Tele- 
graph Company  the  exclusive  right  to  use  their  foreign  financial 
news  in  a  certain  part  of  the  city  of  New  York,  for  the  period 
of  fifteen  minutes  after  its  receipt.  This  news  was  collected 
in  Europe,  and  transmitted  by  cable  to  this  country  by  the 
Associated  Press,  from  whom  the  Stock  and  Gold  Company 
had  acquired  the  exclusive  right  of  use,  in  New  York  City, 
for  the  period  of  thirty  minutes  after  its  receipt.  As  soon  as 
received,  the  news  was  telegraphed  by  Kiernan  and  the  Stock 
and  Gold  Company  to  their  respective  customers,  and  in  all 
parts  of  the  city  was  exposed  to  public  gaze  by  means  of  printed 
tapes  connected  with  stock  indicators.  The  Manhattan 
Quotation    Telegraph    Company,  which   was  also  engaged  in 


1  4   McT^ean,   803,   804.      See    also  •  Kiernnn  v.  Manhattan  Quotation 

AberiK-lliv  9.  Hutchinson,  1  Hall&  Tw.     Telegraph  Co.,**)  How.  I'r  [N   Y.)  101 
28. 
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the  business  of  supplying  foreign  financial  news  to  its  custom- 
ers, liad  copied  telegrams  from  Kieruan'H  bulletins  and  tapes, 
as  well  as  from  those  of  the  Stock  and  Gold  Company.  On 
the  ground  of  an  invasion  of  his  common-law  property,  Kiernan 
applied  for  an  injunction  to  restrain  the  Manhattan  Company 
from  supplying  to  their  customers  the  information  thus  ob- 
tained. 

It  is  clear  that,  before  it  is  forfeited  by  publication,  there  is  a 
common-law  property  in  valuable  facts  and  information  which 
have  been  collected  and  utilized  by  skill,  diligence,  and  expense. 
The  pivotal  question  here  was,  whether  there  had  been  a  publi- 
cation in  the  statutory  meaning  of  that  word.  It  is  well  settled 
in  this  country,  as  has  been  seen,  that  a  literary  composition 
is  published,  within  the  meaning  of  the  statute,  when  printed 
copies  are  publicly  circulated  ;  and  that  the  owner's  rights  are 
thereby  lost,  unless  protected  by  statute.  On  the  other  hand, 
it  is  equally  clear  that  publicly  to  represent  a  drama,  or  to 
communicate  any  literary  composition  to  the  public  by  word 
of  mouth,  is  not  such  a  publication  as  will  prejudice  the  owner's 
common-law  rights.  But  which  of  these  rules  governs  when  the 
communication  to  the  public  is  by  means  of  bulletins  and  printed 
tajtes  exposed  in  public  places?  If  this  is  a  publication  analo- 
gous to  the  ordinary  public  circulation  of  printed  copies,  it  is 
luctivc  of  the  owner's  common-law  rights.  If  it  is  not, 
those  rights  are  not  thereby  prejudiced.  The  court  was  of 
opinion  that  this  case  was  governed  by  the  same  principle  as 
that  which  applies  in  the  case  of  dramatic  performances  and 
the  delivery  of  lectures,  and  held  that  giving  news  to  the  public 
in  the  manner  described  is  not  such  a  publication  as  will 
destroy  the  owner's  common-law  rights. 

Whether  this  decision  can  be  successfully  defended  on  estab- 
lished legal  principles,  is  a  question  attended  with  much  doubt. 
The  difficulty  is  in  satisfactorily  determining  a  question  of  fact. 
If  such  news  had  been  published  in  a  newspaper,  or  if  it  had 
been  given  to  subscribers  on  printed  sheets,  there  is  little 
doubt  that  tins  would  have  amounted  to  a  publication  within 
the  meaning  of  the  statute.  And  yet  it  may  be  pertinently 
asked.  Wherein  is  the  principle  different,  whether  the  informa- 
tion be  communicated  to  the  public  in  this  way  or  by  means 
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of  telegraphic  copies  printed  on  bulletins  ?  In  both  cases  the 
matter  is  printed,  and  copies  are  circulated.  In  neither  is  the 
communication  private,  or  restricted  as  to  persons.  In  both  it 
may  be  and  is  read  by  the  general  public  as  soon  as  it  is 
printed.  It  is  true  that  the  news  is  intended  primarily  for  the 
benefit  of  those  who  pay  for  its  use ;  but,  nevertheless,  it  is 
communicated  to  the  general  public.  The  matter  in  a  news- 
paper or  book  is  primarily  for  the  benefit  of  buyers ;  but  a 
general  circulation  of  copies  is  none  the  less  a  publication. 
It  would  seem,  therefore,  that  a  communication  of  the  kind 
under  consideration  is  more  nearly  analogous  to  an  ordinary 
publication  in  print  than  it  is  to  a  publication  by  word  of  mouth. 
But  it  is  a  doubtful  and  difficult  question,  whose  solution  will 
not  be  attempted  here. 

The  common-law  property  in  dramatic  and  musical  compo- 
sitions is  more  fully  treated  under  the  head  of  Playright.1 

Statutory  Protection  for  Manuscripts. 

There  can  be  no  statutory  copyright  in  an  unpublished  work. 
But  in  the  United  States  a  remedy  for  the  unauthorized  publi- 
cation of  a  manuscript  is  specially  given  by  the  statute.  B 
turn  4967  of  the  existing  law3  declares,  that  "every  person 
who  shall  print  or  publish  any  manuscript  whatever,  without 
the  consent  of  the  author  or  proprietor  first  obtained,  if  such 
author  or  proprietor  is  a  citizen  of  the  United  States,  or  resi- 
dent therein,  shall  bo  liable  to  the  author  or  proprietor  for  all 
damages  occasioned  by  such  injury."  Section  9  of  the  act  of 
1831  gave  similar  redress  for  damages,  and  also  a  remedy  by 
injunction  to  prevent  or  restrain  the  unauthorized  publication.8 
The  latter  remedy  is  not  expressly  given  by  the  subsisting 
statute ;  but  it  has  beon  held  that  the  owner  is  entitled,  under 
the  statute,  to  an  injunction  restraining  the  unlicensed  publica- 
tion of  his  manuscript.4 

To  entitle  a  person  to  the  benefit  of  this  provision,  it  is  not 
necessary  that  the  whole  of  his  manuscript  shall  be  published 


I  Chnp.  XIII. 
»  U.  S.  Her.  St. 


3  4  U   S.  St.  at  L.  438. 

*  Boucicault  v.  Hart,  13  Blatchf.  47. 
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without  his  consent.  The  question  is  whether  a  substantial 
part  1ms  been  published.1 

There  is  no  reason  to  doubt  that  the  section  under  considera- 
tion embraces  any  manuscript  for  which  a  copyright  may  be 
obtained.2  But  it  has  been  questioned  whether  it  applies  to  a 
manuscript  which  is  not  a  proper  subject  of  copyright.8  It  is 
hardly  reasonable  to  suppose  that  Congress  intended  to  legis- 
late for  the  protection  of  writings  utterly  worthless  to  the 
public,  or  wanting  in  the  qualities  of  originality  and  innocence 
essential- to  sustain  copy  right.  Ordinary  private  letters  which 
have  any  value  for  publication  are  undoubtedly  within  the 
scope  of  this  Bection  ;4  but  this  is  hardly  true  of  letters  which 
have  no  such  value.6 

A  more  difficult  question  is,  whether  this  section  operates  in 
favor  of  a  resident  assignee  of  a  foreign  author.  There  is 
nothing  in  its  language  to  prevent  this  construction,  and  the 
>pinion  has  been  judicially  expressed  that  such  is  its  effect.** 


>  Bartlett  v.  Crittenden,  4  McLean, 
),  5  Id.  32. 

s  Bartlett  r.  Crittenden,  mpra ;  Lit- 
tle r.  Hall.  18  How.  166,  170;  Parton 
«>.  PMO&  8  CHS.  687. 

»  Palmer  .-.  DeWltt,  47  N.  Y.  635. 
"It  may  be  doubtful,"  said  Alien, 
J.,  "  whether  the  act  of  Congress  of 
1831,  c  10,  t.  8,  4  U.  S.  St.  at  L.  438, 
gives  an  action  in  respect  to  manu- 
scripts, other  than  such  as  may  be  the 
ibj«ct  of  a  copyright,  under  the  laws 
the  United  States." 
In  Bartlett  v.  Crittenden,  4  McLean, 
McLean,  J.,  said:  "It  is  con- 
!  that  the  manuscripts  are  incom- 
plete, and  if  published  in  their  present 
state,  could  not  be  protected  by  u  copy- 
right  ;  that  an  unfinished  manuscript  or 
book,  which  gives  only  a  part  of  the 
thing  intended  to  be  written  or  pub- 
lished,  can  be  of  no  value,  nmi  if 
printed  no  relief  could  be  given,  as  no 
would  be  done.  ,  ,  .  But  sucli 
the  character  of  complainant's 
manuscripts  They  may  not  be  com- 
plete for  publication.  .  .  .  But  the 
contain   the   framework  of  the 

*  After  maintaining  that  a  person 


has  property  in  the  letters  which  lk- 
has  written,  Mr,  Justice  Story  said ; 
"  It  appears  to  me  that  the  copy- 
right act  of  1831,  c.  1G,  m.  0,  fully  recog- 
nizes the  doctrine  for  which  I  contend. 
It  gives  by  implication  to  [he  author, 
or  legal  proprietor  of  any  rnnmi- 
whatever,  the  sole  right  to  print  and 
publish  the  same,  and  expressly  au- 
thorizes the  courts  of  equity  of  the 
United  States  to  grant  injunctions  to 
restrain  the  publication  thereof,  by  any 
person  or  persons,  without  his  consent." 
Foisom  v.  Marsh,.  2  Story,  113. 

6  In  Woolsey  in.  Judd,  4  Duer 
(X  Y  ),  379,  it  was  hold,  Unit  at  com- 
mon law  the  writer  was  entitled  to 
prevent  the  publication  of  a  letter 
which  had  no  literary  value  whatever. 
But,  said  Duer,  J.:  "  We  think  it  a 
doubtful  question,  whether  the  act  of 
Congress  of  1881,  broad  as  its  terms 
certainly  are,  was  intended  to  apply, 
and  ought,  therefore,  to  be  OODltrttcd 
as  applying  to  cases  like  the  present ; 
but  it  is  to  the  courts  of  the  United 
States  that  the  decision  of  the  question 
pn ipL-rly  I'L'longs."     Ibid.  382. 

•  Keene  v.  Whcatley,  9  Am.  Law 
Reg.  46. 
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But  copyright  will  not  vest  in  a  book  written  by  a  foreign 
author;  and,  if  section  49ti7  applies  only  to  productions  for 
which  copyright  may  be  obtained,  it  follows  that  it  gives  no 
redress  for  the  unauthorized  publication  of  a  manuscript  which 
a  citizen  or  resident  has  bought  from  a  foreigner.  As  Congress, 
in  granting  copyright,  expressly  legislated  for  the  protection 
of  the  literary  productions  of  native  authors,  it  is  reasonable 
to  suppose  that  the  protection  extended  to  manuscripts  was 
intended  only  for  those  of  citizen  or  resident  authors.  But,  as 
has  been  said,  the  statute  is  not  express  on  this  point ;  and  its 
meaning  remains  for  judicial  determination.. 

Section  4967  does  not  prohibit  the  public  representation  of  an 
unpublished  drama.1 

A  painting  is  not  a  manuscript  within  this  provision  of  the 
statute.2 

Section  9  of  the  statute  of  1831  prohibited  the  publication 
of  a  manuscript  u  without  the  consent  of  the  author  or  legal 
proprietor  first  obtained  as  aforesaid."  The  words  "  as  afore- 
said "  evidently  referred  to  a  preceding  section,8  which  declared 
it  to  be  unlawful  to  publish  a  copyrighted  book  without  the 
written  consent  of  the  owner,  signed  by  two  or  more  witnesses. 
Section  1967  of  the  Revised  Statutes  does  not  prescribe  that 
the  consent  to  publish  a  manuscript  shall  be  in  writing,  and 


1  Keene  V.  Wlieatley,  0  Am.  Law 
Reg.  88 ;  Boucicault  *  Hart,  II 
Blatchl".  47. 

*  Pnrton  v,  Prang,  3  Cliff.  537. 
Considering  lecttoil  'J  of  the  act  of 
Mr.  Justice  »  littunl  Hid  :  "  -Man- 
uscripts of  every  kind  are  embraced 
in  that  section  ;  but  pictures  are  not 
named  in  (he  provision,  and  cannot  be 
regarded  M  entitled  to  that  special  pro- 
i.  unless  it  be  held  that  the  -word 
manuscript  includes  pictures,  which  is 
affirmed  by  (he  complainant  and  denied 
by  the  respondent ;  and  that  issue  pre- 
sent* the  principal  question  in  the 
case."  Ibid.  M4.  After  showing  that 
an  unpublished  painting  could  nut  bl 
considered  a  manuscript  within  the 
meaning  of  the  law,  he  continued  : 
"  Unsupported  as  the  proposition  of 
the  complainant  is  by  any  legal  adju- 
dication, the  argument  of  the  respon- 


dent is  a  forcible  one,  that  the  con- 
struction of  section  lJ  of  the  copyright 
act  must  be  controlled  by  the  well- 
established  rule  that  the  words  of  a 
statute,  if  of  common  use,  are  to  he 
taken  in  their  natural,  plain,  obvious 
and  ordinary  signification  and  import, 
unless  it  clearly  appears  from  ih. 
text  or  other  parts  of  the  enactment 
that  the  words  were  intended  to  be  ap- 
plied differently  from  their  ordinary  or 
their  legal  acceptation. 

"  Nothing  is  shown  in  the  context  of 
the  enactment  to  favor  the  theory  of 
the  complainant ;  and,  inasmuch  as  the 
usual  and  ordinary  signification  ami 
import  ot  the  two  words  is  opposed  to 
such  a  theory,  it  is  difficult  to  see  how 
it  can  be  adopted  without  doing  vio- 
lence to  the  most  approved  canons  of 
construction."     Ibid.  M& 

*  6.  fl ;  also,  s.  7. 
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makes  no  reference  to  any  part  of  tlie  statute  which  requires  a 
written  consent.  Nor  does  there  appear  to  be  any  reason  why 
a  person  may  not  be  fully  authorized  to  publish  a  manuscript 
i>y  the  oral  consent  of  the  owner. 

The  English  statutes  contain  no  provision  similar  to  the  one 
under  consideration,  for  the  protection  of  manuscripts. 


Letters. 

Property  in  "Writer  after  Trail  amission.  —  The  Same  general 
principles  which  underlie  and  govern  the  property  of  an  author 
in  his  manuscript  or  other  unpublished  work  apply  also  to  let- 
ters written  in  the  course  of  an  ordinary  correspondence.  The 
law  recognizes  in  these  literary  property  which  belongs  to  the 
writer,  and  continues  in  him  after  the  letters  have  passed  into 
the  hands  of  the  receiver.  The  theory  of  this  is,  that,  in  mak- 
ing a  written  communication  to  another,  the  writer  does  not 
consent  to  part  with  any  right  of  property  therein  ;  but  simply 
gives  to  the  receiver  the  privilege  of  reading  the  letter  for  his 
own  benefit,  without  the  right  to  make  any  public  use  of  its 
contents.  The  principle  in  this  case  is  the  same  as  when  the 
owner  of  a  manuscript  permits  another  to  read  it,  or  to  take  a 
OOftJ.  The  former  does  not  lose,  and  the  latter  does  not  ac- 
quire, auy  right  of  literary  property  therein.1  Even  where  the 
writer  declined  to  accept  the  letters  when  the  receiver  offered 
to  return  them  and  said  that  the  latter  might  keep  them,  it  was 
held  that  he  did  not  intend  to  abandon  his  literary  property  in 
them,  or  to  give  to  the  receiver  I  be  right  to  publish  them.2 

Whatever  remedies  the  owner  of  a  manuscript  is  entitled 
tn,  for  the  protection  of  his  property,  may  be  rightly  claimed 
bj  the  writer  of  a  letter  after  its  transmission,  lie  may  pre- 
vent the  receiver  from  publishing  it  without  authority,  or  mak- 
ing of  it  any  other  use  not  within  his  implied  privileges  as 
receiver.  This  doctrine  was  judicially  recognized  as  early 
1741,  when  Curl,  the  London  bookseller,  was  enjoined 
Belling  a  volume  containing  the  private  correspondence 
between  Pope  and  Swift,  which  had  been  published  in  Ireland 

1  Duke  of  Queensbury  v.  Shebbeare,  2  Eden,  320. 
3  Thompson  <.  Stanbope,  Amb.  787. 
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and  reprinted  in  England  without  authority.  When  the  case 
came  hefore  Lord  Hardwicko  on  a  motion  to  dissolve  the 
injunction,  it  was  contended  on  the  part  of  the  defendant,  first, 
that  ordinary  private  letters,  written  without  any  intention  of 
publication,  are  not  entitled  to  protection  ;  and,  second,  that  a 
letter  sent  by  one  person  to  another  is  a  gift  to  the  receiver, 
who  thereby  becomes  vested  with  the  entire  property  in  it. 
Lord  Hardwieke  pronounced  these  theories  unsound,  and  held 
that  it  was  immaterial  whether  the  letters  had  or  had  not  been 
written  for  publication  ;  that  before  transmission  there  was  an 
absolute  property  in  the  writer ;  that  the  receiver  acquired  only 
a  special  or  qualified  property,  extending,  perhaps,  to  the  paper, 
but  not  to  the  contents  of  the  letter,  and  that  this  gave  him 
no  right  of  publication.  The  injunction,  therefore,  was  con- 
tinued as  to  the  letters  written  by  Pope,  but  dissolved  as  to 
those  which  be  had  received,  and  over  which  he  clearly  had 
no  control.1  The  general  principles  laid  down  in  this  case 
have  become  the  recognized  law  in  Engtand2  and  in  the  United 
States.8 

It  is  well  settled  that  the  right  of  the  author  to  restrain  the 
unlicensed  publication  of  his  letters  is  not  based  on  considera- 
tions of  policy  or  social  ethics.  Publication  may  cause  broken 
friendship,  wounded  feelings,  humiliation,  or  distress  ;  it  may 
be  for  dishonorable  purposes,  and  indicate  on  the  part  of  the 
wrong-doer  a  baseness  that  should  be  held  up  to  universal 
scorn.  But  these  are  matters  of  which  no  judicial  cognizance 
has  been  taken  in  the  adjudicated  cases  on  this  point.  Where 
the  right  has  been  recognized,  it  has  been  on  the  principle  of 
property ;  where  the  existence  of  the  right  has  been  denied,  it 
has  been  on  the  ground  that  the  writer  failed  to  show  a  pro- 
prietary title.  "  The  question  will  be,"  said  Lord  Eldou, 
k*  whether  the  bill  has  stated  facts  of  which  the  court  can  take 


1  Pope  v.  Curl,  2  Atk.  342. 

*  Thumpaoiv  v.  Stanlmpe,  Amb. 
787;  Cadell  v.  Stewart,  10  Mor.  Mofc 
of  Dec.  Lit.  Prop.  A  pp.  p.  13  ;  Granard 
,  hiihk'm,  1  Bull  &.  B.  207;  Perceval 
B  I'll jpjiH,  2  Vea.  &  B.  19;  Gee  v. 
Pritehnnl.  2  Swans.  402;  PhIiii  p, 
reola,  1  CoH  oOf>;  Oliver  l\ 
Oliver,  11  C.  B.  n.  s.  139;  Howard 
t-.  Gunn,  BS  Beav.  402. 


8  Denitr.  Leclerc,  1  Martin  (Orleans 
T. )  2W7  ;  Folsom  p.  Marsh,  2  Story.  100  ; 
Wet  more  v.  Seovell,  3  Edw  I'll. 
(N  V.j  616]  Hoyt  v.  Mackeniie,  8 
Barb.  Ch.  (N.  Y.)  820;  United  Sutea 
v.  Tanner,  0  McLean,  128;  WooUey  p. 
J  mid,  4  Duer  (N.  Y.),  379;  Eyre  p. 
Hlgbctt  22  How.  Pr.  (N.  Y.)  198; 
Grigsby  v.  Breckinridge,  2  Bush  (Ky.|, 
480. 
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notice  as  a  case  of  civil  property  which  it  is  bound  to  protect. 
The  injunction  cannot  be  maintained  on  any  principle  of  this 
sort,  that  if  a  letter  has  been  written  in  the  way  of  friendship, 
either  the  continuance  or  the  discontinuance  of  that  friendship 
affords  a  reason  for  the  interference  of  the  court."  ]  "  We 
must  be  satisfied,"  said  the  court  in  Woolsey  v.  Judd,  "  that 
the  publication  of  private  letters  without  the  consent  of  the 
writer,  is  an  invasion  of  an  exclusive  right  of  property  which 
remains  in  the  writer,  even  when  the  letters  have  been  sent 
to  and  are  still  in  the  possession  of  his  correspondent."3 
Whether  publication  may  be  restrained  as  a  breach  of  private 
confidence  or  contract,  is  a  question  which  it  is  not  important 
iiscuss  here;  for  the  doctrine  is  sound  in  principle,  and  is 
well  settled  by  authority,  that  the  writer  may  control  his  let- 
ters on  the  ground  of  property.8 


I  Gee  c.  Pritchard,  2  Swans.  418. 
8  4    Duer   (K.    Y.),   884;   see    also 
Grigsbv  v.  Breckinridge,  2  Bosh  (Ky.J, 

4m. 

"  An  injunction  restraining  the  pub- 
lication of  private  letters  must  stand 
upon  this  foundation,  that  letters, 
whether  of  a  private  nature  or  upon 
general  subject*,  may  be  considered  as 
the  subject  of  literary  property." 
Planter,  V.  C,  Perceval  p.  Phipps,  2 
Ve«.  L  B.  H. 

»  In  Folsom  9.  Marsh,  I  Story,  111, 
Mr.  Justice  Story  said,  that,  if  the 
receiver  "  attempt  to  publish  such 
letter  or  letters  on  other  occasions  not 
justifiable,  a  court  of  equity  will  pre- 
vent the  publication  by  an  injuneti  ai. 
u  a  breach  of  private  confidence,  or 
contract,  or  of  the  rights  of  the  author." 
This,  however,  was  not  one  of  the 
ground'  on  which  the  decision  in  the  case 
was  based;  and,  moreover,  Judge  Story 
recognized  fully  the  ptiocipta  of  prop- 
In  the  writer.  In  Gee  i\  Pritch- 
ard. Lord  Kid' m  held  that  an  injunction 
not  bo  maintained  on  the  prin- 
ciple of  wounded  feelings  or  broken 
friendship.  In  Wetmor* 
and  in  Efojl  '••  Mackenzie,  the  threat- 
ened publication  was  a  clear  breach  of 
Bur  the  court,  while  deprecat- 
I  act  of  the  defendant,  held  that 


it  was  not  a  ground  for  judicial  inter- 
ference. In  Woolsey  v.  Judd,  Judge 
Duer  emphatically  asserted  that  the 
jurisdiction  of  the  court  could  not  be 
placed  on  the  ground  of  morals.  His 
views  of  the  law  on  this  point  were  ex- 
pressed in  the  following  language  :  — 

■  We  believe  that  few,  who  reflect 
upon  the  mischievous  consequences 
which  would  certainly  result  from  the 
unrestrained  and  frequent  publication 
of  private  and  confidential  letters,  will 
dissent  from  the  opinion  that  it  is 
highly  desirable,  looking  to  the  best 
interests  of  society,  that  courts  of 
equity  should  possess  and  firmly  exer- 
cise the  jurisdiction  which  is  ques- 
tioned. Our  own  views  and  feelings, 
we  do  not  hesitate  to  declare,  corre- 
spond entirely  with  those  which  Mr. 
Justice  Story,  in  the  most  elaborate 
and  useful  of  his  works,  has  very  forci- 
bly expressed.  We  agree  with  him, 
that  the  unauthorized  publication  of 
such  letters,  unless  in  cases  where  it 
is  necessary  to  the  vindication  of  the 
rights  or  conduct  of  the  party  against 
tinjuBt  claims  or  imputations,  is,  per- 
haps, one  of  the  most  odious  breaches 
of  private  confidence,  of  sucial  duty, 
and  of  hnnnrable  feelings  which  can 
well  be  imagined.  It  strikes  at  the 
root  of  that  free  interchange  of  advice, 
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Tiie  ownership  of  the  property  gives  the  writer  not  only  the 
exclusive  right  of  publishing  the  letter,  but  also  entitles  him 
to  withhold  it  from  publication*  The  very  act  of  unlicensed 
publication,  without  regard  to  the  purposes  for  which  it  is  done 
or  its  consequences,  is  an  invasion  of  the  property  of  the  wri- 
ter ;  since  he  has  a  right  to  say  that  what  he  has  written  shall 
not  be  published  without  his  consent.  Therefore,  in  seeking  to 
prevent  a  threatened  publication,  or  to  restrain  a  publication 
which  has  been  made  against  his  will,  it  is  immaterial  whether 
the  writer  does  or  doea  not  intend  to  publish  the  letter.  Nor 
is  it  necessary  for  him  to  allege  or  show  that  the  unlicensed 


opinions  and  sentiments,  which  seem 
essential  to  the  well-being  of  society, 
and  may  involve  whole  families  in 
great  distress  from  the  public  display 
of  facts  and  circumstances  which  were 
reposed  in  the  bosom  of  others,  in  the 
fullest  and  most  affecting  confidence 
that  they  should  remain  for  ever  invio- 
lable secrets,     2  Eq,  Jur.  §  MA. 

"  But,  although,  with  Mr.  Justice 
Story,  we  cannot  do  otherwise  than 
condemn  a  practice  which  springs 
from  the  motives,  and  leads  to  the  con- 
sequences which  he  has  depicted,  and 
winch,  from  the  feelings  of  resentment 
It  is  calculated  to  provoke,  is  dangerous 
to  the  peace  as  well  as  the  morals  of 
the  community,  we  must  not  he  under- 
stood to  assert,  that  these  considera- 
tions are  alone  sufficient  to  justify  the 
interposition  of  a  court  of  equity. 

"  It  is  not  necessary  to  deny,  flint 
upon  these  grounds  alnne  the  jurisdic- 
tion of  the  court  cannot  snfely  be 
placed.  A  court  of  equity  is  nnt  the 
general  guardian  of  the  morals  of  so- 
ciety. It  has  not  an  unlimited  author- 
ity t<>  i utiirt  I-  the  performance,  or  pre- 
vent the  violnti<M),  of  every  moral  duty. 
It  would  be  extravagant  to  say  that  it 
may  restrain,  by  an  injunction,  the 
perpetration  of  every  act  which  it  may 
judge  to  be  eorrupt  in  its  motives,  or 
demoralizing,  or  dangerous  in  its  ten- 
dency. We  advance  no  such  doctrine, 
and  we  fully  admit  that  an  injunction 
can  never  be  granted,  unlesB  it  appears 
that   the   personal   legal   rights   of  the 


party  who  seeks  the  aid  of  lite  court, 
are  in  danger  of  violation  ;  and  as  a 
genera]  rule,  that  the  injury  to  result 
to  him  from  such  violation,  if  not  pre- 
vented, will  be  irreparable.  It  must 
he  shown  that  a  right  is  endangered 
which  the  law  defines  and  is  bourn]  to 
protect,  ami  thai  the  mandate  of  the 
court  is  its  only  adequate  p 
but  when,  by  proof  of  these  facts,  the 
jurisdiction  is  established,  we  cannot 
doubt  that  considerations  of  public 
good  and  public  policy  may  turoi-h 
motives,  ttml  ]>owerful  motives,  for  its 
prompt  and  effectual  exercise.  They 
may  invest  the  legal  right  with  an  im- 
portance and  dignity  that  would  not 
otherwise  belong  to  it,  and  convert  the 
protection  of  a  (single  individual  into 
an  extensive  public  benefit. 

"It  being  conceded  that  reasons  of 
expediency  and  public  poliey  enn  never 
be  made  the  sole  basis  of  civil  juris- 
diction, the  question  whether  upon  any 
ground  the  plaintiff  can  be  entitled  to 
the  relief  which  he  claims  remains  to 
be  answered  ;  and  it  appears  to  us  that 
there  is  only  one  ground  upon  which 
his  title  to  claim  and  our  jurisdiction  to 
grant,  the  relief  can  be  placed.  We 
must  be  satisfied  that  the  publication 
of  private  letters,  without  the  consent 
of  the  writer,  is  an  invasion  of  an 
exclusive  right  of  property  which  re- 
mains in  the  writer,  even  when  the 
letters  have  been  sent  to,  and  are  still 
in  the  possession  of  Ids  correspondent." 
4  Duer  |N.  Y.),  388. 


COMMON-LAW    PROPERTY   IN    UNPLMILISIIKD    AVORKS. 


131 


publi cation  is  for  the  purpose  of  gain,  or  that  he  will  thereby 
sustain  pecuniary  damage,  or  suffer  in  his  reputation  or  feel- 
ings. His  right  to  withhold  his  expressed  thoughts  from  pub- 
lication is  as  inviolable  as  his  right  to  publish  them.1 

Nor  is  the  right  of  the  author  limited  to  preventing  or 
restraining  a  publication  in  print.  At  the  common  law,  as 
bom  shown,  the  unauthorized  representation  of  a  manu- 
script drama,  the  public  reading  of  an  unpublished  literary 
composition,  the  exhibition  of  copies  of  a  painting  or  statue,  is 
a  publication  which  invades  the  owner's  rights  of  property. 
To  make  any  public  u.se  of  the  production  is  to  publish  it. 
Hence  a  letter  may  be  published  not  only  by  printing  it,  but 
l  by  reading  it  in  public,  or  by  circulating  copies  of  it, 
though  such  copies  be  in  manuscript.  Any  such  public  use  of 
the  letter,  without  the  consent  of  the  writer,  is  a  violation  of 
liis  rights.2 

In  all  the  cases  which  have  been  reported,  the  writer  has 
sought  merely  to  restrain  the  publication  of  his  letters,  or  to 
recover  possession  of  them.3  In  none  has  he  claimed  damages. 
Bonne  the  question  whether  the  writer  is  entitled  to  recover 
damages  for  the  unlicensed  publication  of  his  letters  by  the 


1  "  It  is  immaterial  whether  the 
the  purpose  of  profit 
or  not.  If  for  profit  the  party  is  then 
jelling,  if  nut  rY>r  profit,  he  is  giving 
tint,  a  portion  of  %*  hi.li  belongs  to  the 
nriter."    Lord  Eldon,  Gee  v.  Pritchard, 

ij  is  the  right  of  property 
in  the  author  not  subject  In  the  limilii- 
tion  which  some  linve  suppu- 
exist,  but  it  ii  absolute  as  well  as  unlim- 
ited. When  be  applies  for  an  injunc- 
tion, it  is  not  necessary  that  he  should 
iiat  he  desires  to  take  from  the 
?fendniit*,  or  to  secure  to  himself  the 

-  of  publication.  As  owner,  he 
has  ah  absolute  light  to  suppress  as 
well  M  to  publish,  ami  he  is  as  fully 

ilie  protection  and  aid  of  the 

when  rappreeaii  D  it  bis  sole  and 

avowed  object   at  when   he  intends  to 

:i."     Duer,  J.,  Woolsey  v.  Judd, 

-  (N.  Y.i,  3«7.    See  also  Denis  v. 


8  In  Denis  v.  Leclerc.  1  Martin  (Or- 
leans  T.J,  2U7,  it  appeared  thai  the  de- 
fendant, after  he  had  been  enjoined  from 
publishing  a  letter,  notified  the  public 
that  a  copy  of  the  letter  had  DMO 
annexed  to  his  answer  in  the  suit,  and 
might  be  seen  at  the  clerk's  office.  It 
was  also  proved  that  he  had  permitted 
two  persona  to  read  the  letter  at  his 
office.  It  was  held  that  nnnexing  a 
copy  to  the  answer  would  have  hcen 
justifiable,  had  it  been  necessary  or 
dan  with  a  good  motive ;  but  the 
court  found  that  the  letter  waa  irrele- 
vant to  the  pleadings,  and  had  not  been 

led  for  any  legitimate  purpose  of 
the  >uit.  For  publishing  the  letter  by 
this  means,  end  by  showing  it  to  two 

■  is.s,  tin1  defendant  waa  fined  fifty 
dollars  for  contempt  of  the  injunction 
which  had  been  grunted. 

*  See  Grigsby  t».  Breckinridge,  2 
Bush  (Ky.),  480. 
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i  Howard  v.  Gunn,  32  Benv.  MSi 
-  "  In  respect  to  official  letters 
addressed  to  tlie  govemtnent  or  any 
of  its  departments  l»y  public  officers, 
to  far  as  the  right  of  the  government 
extends,  from  principles  of  public  pol- 
icy, to  withhold  them  from  publica- 
tion, or  to  give  them  publicity,  there 
may  be  a  just  ground  of  distinction- 
It  may  be  doubtful  whether  any  public 
officer  is  at  liberty  to  publish  thern,  at 
least  in  the  same  age,  when  ttetQGJ 
may  be  required  by  the  public  exigen- 
cies, without  the  sanctum  of  the  gov- 
ernment. On  the  other  hand,  from  the 
nature  of  the  public  service,  or  the 
character  of  the  documents,  embracing 
historical,  military,  or  diplomatic  infor- 
xnatiou,  it  may  be  the  right  and  even 


receiver,  or  by  a  third  person,  has  not  been  adjudicated.  But 
there  can  be  no  reasonable  doubt  that,  when  damages  have 
been  sustained,  a  remedy  at  common  law  exists,  on  the  prin- 
ciple that  every  author  is  entitled  to  recover  for  the  damages 
caused  by  the  unauthorized  publication  of  his  work. 

'When  Property  i»  not  in  Writer.  —  Cases  may  arise  in  which 
the  writer  will  not  be  considered  as  the  owner  of  the  property 
in  the  letters  which  he  has  written,  and  hence  will  not  be  enti- 
tled to  restrain  their  publication.  Thus,  letters  written  by  one 
person  employed  by  another,  and  relating  to  the  business  affairs* 
of  the  latter,  will  rightly  be  considered  as  the  property  of  the 
employer  who  pays  the  writer  for  such  services.  In  a  recent 
English  case,  it  was  held  that  the  letters  which  an  officer  of  an 
insurance  company  had  written  in  the  discharge  of  his  official 
duties  became  the  property  of  the  company.1  The  same  prin- 
ciple applies  to  letters  written  by  officers  of  the  government. 
Mr.  Justice  Story  baBed  the  right  of  the  government  to  publish, 
or  to  prevent  the  publication  of,  such  official  correspondence, 
on  the  ground  of  public  policy.2  This  principle  is  not  here 
disputed ;  but  it  is  clear  that  the  government  is  the  rightful 
owner  of  the  literary  property  in  the  letters  which  its  servants 
have  written  in  the  discharge  of  their  official  duties. 

Letters  without  Literary  Value.  —  The  question  has  been 
much  discussed,  whether  the  principle  that  a  writer  has  a  prop- 
erty in  his  letters  after  transmission,  which  the  law  will  protect, 


the  duty  of  the  government  to  give 
them  publicity,  even  against  the  will  of 
the  writers.  But  this  is  an  exception 
in  favor  of  the  govern  mint,  and  stands 
upon  principles  allied  to,  or  nearly 
similar  to,  the  rights  of  private  indi- 
viduals, lo  whom  letters  are  addressed 
by  their  agents  to  use  them  and  pub- 
lish them  upon  fit  and  justifiable  occa- 
sions. But  assuming  the  right  of  the 
IVVeCtnuMr!  to  publish  such  official 
letters  ami  (supers  under  its  iran  sanc- 
tion and  for  public  purposes,  I  am  not 
prepared  to  admit  that  any  private 
persons  have  a  right  to  publish  the 
MM  letters  and  paper.-,  without  the 
sanction  of  the  government,  for  their 
own  profit  and  advantage."  FoUom  v. 
Marsh,  2  Story,  113. 
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is  limited  to  those  having  literary  merit,  or  is  equally  applicable 
to  ordinary  letters  of  business  or  friendship,  and  which  have 
do  value  for  purposes  of  publication.  We  have  seen  that,  in 
Pope  v.  Curl,1  Lord  Hardwieke  overruled  the  abjection  that 
private  letters,  written  without  any  view  to  publication,  were 
not  entitled  to  protection.  But  the  literary  value  of  the  letters 
in  this  case  appears  not  to  have  been  questioned.  The  theory 
that  a  letter  without  any  literary  value  is  not  entitled  to  pro- 
tection is  traced  to  an  obiter  dictum  of  Sir  Thomas  Plumer,  in 
Perceval  t».  Phipps.a  It  has  received  no  other  Bupport  from 
any  English  judge.  In  the  subsequent  case  of  Geo  v.  Pritch- 
ard.  Lord  Eldon  remarked,  that  it  would  be  M  extremely  diffi- 
cult to  say  where  the  distinction  is  to  be  found  between  private 
letters  of  one  nature  and  private  letters  of  another  nature."* 
In  the  United  .States  Circuit  Court  in  1841,  Mr.  Justice  Story 
declared,  "  that  the  author  of  any  letter  or  letters  (and  his 
representatives),  whether  they  are  literary  compositions  or 
familiar  letters,  or  letters  of  business,  possess  the  sole  and 
exclusive  copyright  therein  ;  and  that  no  persons,  neither  those 
to  whom  they  are  addressed  nor  other  persons,  have  any  right 
or  authority  to  publish  the  same,  upon  their  own  account  or 
for  their  own  benefit."  4  The  theory  announced  by  Sir  Thomas 
Plumer  was  expressly  affirmed  by  the  New  York  Court  of 
Chancery,  in  Wetmore  v.  Scovell,6  decided  in  184*2,  and  in 
Hoyt  v.  Mackenzie,6  decided  in  1848  ;  in  each  of  which  the  court 
refused  to  grant  an  injunction  in  favor  of  the  writer,  restrain- 
ing an  unlicensed  publication  of  his  letters  for  dishonorable 
purposes.  The  refusal  was  on  the  sole  ground  that  the  letters 
were  without  literary  merit,  and  had  no  value  for  purposes  of 
publication.  These  decisions  were  sharply  criticised,  and  over- 
ruled by  the  full  bench  of  the  Superior  Court,  in  18o5,  in 
Woolsey  v.  Judd.7  The  complainant  in  this  case  sought  to 
restrain  the  publication  of  a  single  letter.     He  did  not  claim 


i  2  Aik.  842. 

*  ■  Though  the  form  of  familiar 
letters  niigtit  not  prevent  their  ap- 
proaching the  character  of  a  literary 
wnrk,  every  private  letter  upon  any 
■ubject,  to  any  person,  is  not  to  he 
described  as  a  literary  work,  to  be  pro- 


tected upon  the  principle  of  copyright. 
2  Ves.  &  B.  28. 
»  2  Swans.  426. 

*  Folsom  v.  Marsh.  2  Story,  110. 

•  8  Rdw,  Ch.  (N.  T.J  516. 
6  3  Barb.  Ch.  (N.  Y.)  320. 
"  4  Drier  (N.  Y.),  879. 
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that  it  had  any  literary  value,  or  that,  by  its  threatened  publi- 
cation, he  would  sustain  pecuniary  damage,  or  any  injury  to 
his  reputation  or  feeliiij^s.  The  issue,  therefore,  was  simply 
whether  his  property  in  what  he  had  written  gave  him  a  right 
to  say  that  no  one  should  publish  it  without  his  consent.  In 
a  thorough  discussion  of  the  subject,  the  court  maintained  that 
there  was  no  grouud  for  any  distinction  in  law  between  letters 
having  and  those  not  having  literary  merit,  and  affirming  the 
doctrine  so  clearly  expounded  by  Judge  Story,  held,  that 
M  every  letter  is,  in  the  general  and  proper  sense  of  the  term, 
a  literary  composition,''  which  cannot  lawfully  be  published  by 
the  receiver,  or  any  third  person,  without  the  consent  of  the 
writer,  except  for  purposes  of  vindication.  This  doctrine  has 
been  approved  by  the  Kentucky  Court  of  Appeals,1  and  is  sup- 
ported by  the  weight  of  authority.  It  is  also  based  on  sound 
principles. 

The  theory  that  property  exists  only  in  letters  of  literary 
value  has  no  foundation  in  reason  or  principle.  Is  a  letter 
written  by  an  author  to  have  the  benefit  of  protection,  because 
it  will  command  a  price  in  the  publisher's  market,  while  Unit 
of  the  merchant  is  outlawed,  although  the  information  it  con- 
tains may  be  of  the  highest  pecuniary  value  in  the  marts  of 
trade  ?  The  correspondence  of  merchants,  bankers,  and  other 
business  men  is  frequently  freighted  with  information  of  great 
value.  Its  untimely  publication  may  be  a  serious  loss  to  the 
owner,  its  possession  a  prized  gain  to  the  possessor.  Is  pro- 
tection to  be  denied  to  such  letters  because  they  lack  liter- 
ary value  ?  It  is  not  true  that  the  contents  of  a  letter,  in 
order  to  possess  the  attributes  of  property,  must  havr  a  value, 
either  in  literary  or  commercial  markets,  or  that  a  letter  is 
valuable  to  the  writer  only  as  far  as  it  may  be  useful  to  others. 
The  value  of  the  composition  for  purposes  of  publication  will 
enter  into  the  question  of  damages,  when  the  writer  Beeks  bo 
recover  for  a  loss  of  profits  which  he  has  suffered  by  unli- 
censed publication.  But,  when  it  is  sought  to  prevent  or  to 
restrain  publication,  the  eourt  cannot  rightly  require  the  owner 
to  prove  that  his  property  is  valuable  to  the  community.     His 

1  Grij;»by  v.  Breckinridge,  2  Bmh  (Ky.),  4£0.  See  also  Denis  r.  Leclerc, 
1  Martin  (Orlefliii  T..J,  B07. 
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ownership  entitles  him  to  say  that  his  composition  shall  not  be 
published.  What  value  it  may  have  to  society,  or  how  far  it 
may  be  useful  to  the  public,  is  immaterial.  A  letter  may  be 
without  literary  value,  and  destitute  uf  any  quality  to  render  it 
useful  to  the  community,  and  yet  it  may  be  valuable  to  the 
mitar.  A  brief  business  note  may  play  an  important  part  in 
commercial  transactions.  A  communication  relating  to  domes- 
tic matters,  though  void  of  general  interest,  may  be  valued  by 

circle  of  relatives  and  treasured  by  their  descendants.  Pub- 
lication may  bring  upon  the  writer  financial  embarrassment, 
humiliation,  or  substantial  injury.  Whatever  may  be  the 
nature  of  the  letter,  its  merit,  or  its  value,  the  law  gives  to 
the  writer  the  right  to  determine  what  use,  not  within  the 
implied  purposes  for  which  it  is  sent,  shall  be  made  of  its  con- 
fcB.  It  has  never  been  doubted  that  this  right  exists  before 
the  letter  has  gone  from  the  writer  ;  and  it  is  equally  clear 
that  the  right  is  not  lost  by  the  transmission  of  the  letter. 

Rights  of  Receiver.  —  What  rights  the  receiver  has  in  a.  letter 
ias  not  I  irly  defined.     It  is  conceded  that  the  material 

m  which  it  is  written  becomes  his  property.  In  Pope  v.  Curl, 
Lord  Hardwicke  expressed  the  opinion  that  "  possibly  the 
property  in  the  paper  may  belong  to  him."  l  This  doctrine  was 
expressly  affirmed  in  the  recent  English  case  of  Oliver  i\  Oliver,3 
where  it  was  held  that  the  receiver  becomes  the  owner  of  the 
material  property  in  the  letter,  and  may  maintaiu  an  action  for 
detinue  against  any  person  into  whose  possession  the  letters 
have  passed.  In  this  case  the  action  was  brought  against  the 
writer,  to  whom  the  letters  had  been  voluntarily  returned  by 
the  receiver.  The  question  of  fact  was  submitted  to  the  jury, 
letters  had  been  returned  with  the  understanding 
that  the  writer  might  keep  them  as  his  own  property,  or  whether 
they  had  been  merely  deposited  with  him  as  a  bailee.  The 
jury  found  the  latter  to  be  the  fact,  and  the  court  held  that  the 
material  property  in  the  letters  belonged  to  the  receiver.  Iu 
harmony  with  this  doctrine,  it  has  been  held  by  the  Kentucky 
Oovri  of  Appeals  that  the  writer  has  no  legal  remedy  for 
recovering  his  letters  after  they  have  passed  into  the  posses- 


i  2  Atk.  842. 


*  11  C.  B.  n.  a.  139. 
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sion  of  the  receiver.1  Hence  the  receiver  is  not  bound  to 
preserve  the  letters  for  the  benefit  of  the  writer.  He  may 
destroy  them  as  soon  as  received.  There  seems  to  be  no  prin- 
ciple of  property  to  prevent  him  from  giving  them  to  another; 
but  such  person  would  thereby  acquire  no  rights  of  publication.' 
It  has  never  been  claimed  that  the  receiver,  with  an  exception 
which  will  be  considered  further  on,  acquires  any  property  in 
the  contents  of  the  letter,  or  any  right  to  publish  it  without  the 
consent  of  the  writer.3  In  Pope  v.  Curl  it  was  expressly  held 
that  Pope  had  no  right  to  interfere  with  the  publication  of  the 
letters  which  had  been  written  to  him  by  Swift,  for  the  good 
reason  that  they  were  the  literary  property  of  the  latter.4  The 
privileges  of  the  receiver  are  restricted  to  a  private  use  of  the 
letter*  He  may  have  a  right  to  read  it  to  others,  or  to  let 
others  read  it,  when  Bueh  reading  does  not  amount  to  a  publi- 
cation. But,  without  the  express  or  implied  consent  of  the 
writer,  he  is  not  entitled  to  make  of  the  letter  any  use  which 
may  be  properly  considered  as  a  publication. 

In  Eyre  »',  Higbee,  it  was  held  by  the  New  York  Supreme 
Court,  that  letters  written  by  Washington  to  his  secretary. 
Colonel  Tobias  Lear,  were  not  salable  assets  in  the  hands  of 
the  administrator  of  the  latter,  but  that  they  belonged  to  the 
widow  and  next  of  kin.6 

May  Receiver  Publish  for  Purposes  of  Vindication  ?  —  The  doc- 
trine has  gained  currency  that  the  receiver  of  a  letter  acquires 
in  its  contents  a  special  or  qualified  property  or  right,  which 
entitles  him  to  publish  it  for  the  purpose  of  vindicating  his 
reputation  from  false  charges  or  unjust  imputations  made  by 
the  writer.  This  theory  was  first  announced  in  1813,  by  Sir 
Thomas  Plumer,  who  on  this  ground  dissolved  an  injunction, 


1  Grigsby  v.  Breckinridge,  2  Bush 
(Ky.J,  480.  See  also  Granard  v.  Dun- 
kin,  in/ra. 

■  Grigsby  v.  Breckinridge,  supra. 

*  This  statement  must  be  qualified 
by  a  reference  to  Granard  r.  Duiikiii, 
1  Ball  &.  B.  207,  wherein  the  Irish 
Chancery  Court,  in  1809,  granted  an 
injunction  in  favor  of  the  executrix  of 
Lady  Ty  raw  ley,  enjoining  the  threat- 
ened publication  of  letters  which  had 
been  written  to  the  latter,  and  ordering 


them  to  be  delivered  to  the  former. 
The  decree  for  such  delivery  waj 
proper,  ttecause  the  property  in  the 
paper  had  belonged  to  Lady  Tyrawley  ; 
but  she  had  acquired  nu  title  to  the 
literary  property  in  the  letters  which 
had  been  received  by  her,  and  hence 
there  was  no  ground  on  which  the 
injunction  against  publication  could 
rest 

*  2  Atk.  342. 

a  22  How.  Pr.  (N.  Y.)  198. 
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which  bad  been  granted  by  Lord  Eldon,  restraining  the  de- 
fendant in  Perceval  v.  l'hipps  from  publishing  letters  written 
by  the  plaintiff.1  This  question  has  not  been  a  direct  issue  in 
any  other  reported  case  ;  but  the  views  of  Sir  Thomas  Plnmer 
are  supported  by  dicta  in  two  American  cases.3  In  one  of 
these,  Mr.  Justice  Story  declared  in  emphatic,  but  extrajudi- 
cial, language  that  the  receiver  is  entitled  to  publish  a  letter 
for  purposes  of  vindication;  but,  in  his  treatise  on  Equity 
'urisprudence,  he  has  expounded  the  law  to  the  con- 
trary.8 


Ves.  &  B.  19. 
1  Folsom  v.  Marsh,  2  Story,  111; 
Woolsey  r.  Judd,  4  Duer  (N.  Y.J, 
407.  Lord  Eldon  would  nut  deny 
that  there  might  be  a  case,  such  as 
that  of  Perceval  s>,  Pliipps,  "  where  the 
acta  of  the  parties  supply  reasons  for 
not  interfering ; "  but  in  the  case 
him  he  found  that  publication 
was  not  necessary  to  vindicate  the 
receiver,  and  held  that  whatever  right 
to  publish  the  latter  might  have  had 
he  renounced  by  returning  the  letters 
to  the  writer,  although  he  retained 
copies.  Gee  v.  Pritchnrd,  2  Swans. 
92,  426.  In  Palin  v.  Gathercole,  1 
565,  the  defendant,  on  motion  to 
dissolve  the  injunction  which  had  been 
granted  restraining  him  from  publishing 
certain  letters  written  by  the  plaintiff 
pleaded  that  their  publication  was  for 
tlif  purpose  of  vindicating  his  reputa- 
tion. Vice-Chancellor  Bruce,  without 
pa-iing  on  the  merits  of  the  question, 
held  that  the  defendant  was  barred 
from  making  this  defence,  and  refused 
to  diaaolve  the  injunction. 

1  In  Folsom  r.  Manh,  Mr.  Justice 
after  declaring  that  the  writer 
ha*  a  right  to  restrain  the  unauthor- 
ized publication  of  his  letters,  said  : 
"  But,  consistently  with  this  right,  the 
persons  to  whom  they  are  addressed, 
may  have,  nay,  must  by  implication 
pastes*,  the  right  to  publish  any  letter 
or  letters  addressed  to  them,  upon  such 
occasions  as  require  or  justify  the 
publication  or  public  use  of  them  ;  but 
this  right  ia  strictly  limited  to  such 
occasions.     Thus,  a  person  may  justifi- 


ably use  and  publish,  in  a  suit  at  law  or 
in  equity,  such  letter  or  lettera  as  are 
necessary  and  proper  to  establish  his 
right  to  maintain  the  suit  or  defend  the 
same.  So  it'  he  lw  aspersed  or  mis- 
represented by  the  writer,  or  accused 
of  improper  conduct,  in  a  public  man- 
ner, he  may  publish  such  parts  of  such 
letter  or  letters,  but  no  more,  as  may 
be  necessary  to  vindicate  his  character 
and  reputation,  or  free  him  from 
unjust  obloquy  and  reproach.  If  he 
attempt  to  publish  such  letter  or  lettera 
on  other  occasions,  not  justifiable,  a 
court  of  equity  will  prevent  the  publi- 
cation by  an  injunction,  as  a  breach  of 
private  confidence  or  contract,  or  of 
the  rights  of  the  author  ;  and  a  fortiori 
if  he  attempt  to  publish  them  for  profit ; 
for  then  it  is  not  a  mere  breach  of  con- 
fidence or  contract,  but  it  is  a  violation 
of  the  exclusive  copyright  of  the  writer. 
In  short,  the  person  to  whom  letters 
are  addressed  has  but  a  limited  right 
ot  special  property,  if  I  may  so  call  it, 
in  such  letters  as  a  trustee  or  bailee, 
for  particular  purposes,  cither  of  infor- 
mation or  of  protection,  or  of  support 
of  his  own  rights  and  character.  The 
general  j»ro|>erty  and  tlip  general  rights 
incident  to  property  belong  to  the 
writer,  whether  the  letters  are  literary 
compositions,  or  familiar  letters,  or 
details  of  facts  or  letters  of  business. 
The  general  property  in  the  manu- 
scripts remains  in  the  writer  and  his 
representatives,  as  well  as  the  general 
copyright.  A  fortiori  third  persons 
standing  in  no  privily  with  either 
party,  are  not  entitled  to  publish  them 
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It  seems  to  be  conceded  that  the  privilege  of  publication  for 
vindicatory  purposes  is  personal  to  tlie  receiver,  awl  cannot  be 
exercised  by  a  third  person,  either  with  or  without  the  consent 
of  the  receiver.1 

The  doctrine  that  the  receiver  acquires  the  right  to  publish 
a  letter  for  the  purpose  of  vindicating  himself  against  charges 
or  imputations  made  by  the  writer,  although  it  has  received 
■teopg  "  xi injudicial  approval,  is  in  conflict  with  the  funda- 
mental principles  on  which  all  the  cases  relating  to  property  in 
letters  have  been  decided.  These  cases  have  been,  and  all 
similar  cases  must  he,  determined  on  principles  of  property. 
Protection  has  been  extended  to  the  writer,  because  he  has 
literary  property  in  the  letter  which  he  bus  written,  and  be- 
cause his  rights  are  not  lost  b}r  the  transmission  of  the  letter. 
Unlicensed  publication  by  the  receiver  of  a  letter  has  been 
declared  unlawful,  ou  the  sole  ground  that  it  is  a  violation  of 
the  literary  property  therein.  The  receiver  can  accpiire  no 
right  to  make  a  public  use  of  the  literary  property  in  a  letter, 
unless  he  lias  the  consent  of  the  writer,  or  has  become  vested 
with  a  right  of  ownership.  His  right  to  publish  is  to  be 
determined  exclusively  on  principles  of  property.  But  the 
privilege  of  publication  for  purposes  of  vindication  is  not  a 
right  of  property,  and  cannot  be  defended  on  any  principles  of 

Vol.  ii. 


to  subserve  their  own  private  purposes 
of  interest  or  curiosity  or  possession." 
I  Story.   110. 

In  bis  Equity  Jurisprudence,  the 
same  Authority  says:  "For  the  pur- 
poses Of  public  justice,  publicly  ad- 
ministered, according  to  the  established 
institutions  of  the  country,  It*  the 
ordinary  modes  of  proceeding,  private 
letter's  may  be  required  to  be  pro- 
duced and  published.  But  it  by  no 
means  follows,  that  private  persons 
have  a  right  to  make  such  pntlJ  l;i  t  m  ihm 
on  other  occasions,  upon  their  own 
notion  of  taking  the  administration  of 
justice  into  their  own  hands,  or  for  the 
purpose  of  vindicating  their  own  con- 
duct, or  of  gratifying  their  own  enmity, 
or  of  indulging  a  gross  and  diseased 
public  curiosity,  by  the  circulation 
of    private    anecdotes,   or    family    se- 


crets, or  personal  concerns." 
§  048. 

This  doctrine  is  manifestly  contrary 
to  the  views  above  quoted  from  the 
opinion  in  Folsom  v.  Marsh.  The 
decision  in  this  case  was  rendered  in 
1841.  The  first  edition  of  the  Equity 
Jurisprudence  appeared  in  1836.  But 
it  Banoot  be  said  that  the  latest  or  the 
modified  views  of  Judge  Story  on  this 
question  were  expressed  in  the  judicial 
opinion  cited  ;  tor  the  exposition  of  the 
law  given  in  the  nr*t  edition  of  the 
Equity  Jurisprudence  was  retained 
unchanged  in  the  following  editions,  of 
which  the  third  was  published  in  1*43, 
—  two  years  before  the  author's  death, 
and  two  years  after  Folsom  ft,  Marsh 
had  been  decided. 

1  Fubom  p.  Marsh,  2  Story,  111; 
Woolsey  ft.  Judd,  4  Duer  (N.  V.),  379, 
407. 
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property.    To  give  to  the  receiver  this  privilege  is  to  empower 
him  to  publish  valuable  literary  compositions,  for  the  purpose 
of  redressing  a  real  or  supposed  injury  to  himself,  and  thus  to 
destroy  a  safeguard  which  the  law  has  guaranteed  to  the  prop- 
erty of  the  writer.    It  makes  the  receiver  the  sole  judge  of 
whether  the  wrong  is  real  or  fancied,  and  empowers  him,  in 
order  to  redress  an  alleged  injury  to  himself,  to  inflict  a  greater 
one  upon  the  writer.    The  law  specially  provides  remedies  for 
injuries  done  to  the  reputation.     If  the  receiver  of  a  letter  has 
suffered  in  reputation  or  feelings  by  any  thing  said,  written,  or 
done  by  the  writer,  he  is  left  to  seek  redress  by  the  means 
usual  and  proper  in  such  cases.    He  has  no  right  to  take  the 
law  into  his  own  hands,  as  it  were,  and  to  appropriate  the 
property  of  another,  in  order  to  remedy  a  wrong  for  which 
the  law  has  specially  provided. 
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CHAPTER  IL 

WHAT  MAY  BE  COPYRIGHTED. 

In  the  United  States,  statutory  copyright  may  be  obtained 
for  a  book,  map,  chart,  dramatic  or  musical  composition,  en- 
graving, cut,  print,  photograph,  or  negative  thereof,  painting, 
drawing,  chromo,  statue,  statuary,  and  a  model  or  design 
intended  to  be  perfected  as  a  work  of  the  fine  arts.1  The  copy- 
right in  all  these  productions  is  governed  by  the  same  statute, 
and  is  secured  for  the  same  term  and  on  the  same  conditions. 
Substantially  the  same  things  may  be  copyrighted  in  England ; 
but  protection  is  provided  by  different  statutes,  and  the  copy- 
right granted  is  not  the  same  for  all  kinds  of  productions. 

Books. 


The  word  "book"  has  been  used  in  the  English  and  Ameri 
can  copyright  statutes  since  the  first  one  was  passed,  in  the 
reign  of  Queen  Anne.  In  England,  its  meaning  was  not  de- 
fined by  Parliament  till  1842.  In  the  United  States  it  has 
been  left  entirely  to  judicial  determination. 

Great  Britain.  —  As  used  in  this  connection,  the  word  has 
received  a  far  more  comprehensive  signification  than  it  has  in 
ordinary  use.  In  England,  it  is  defined  by  statute  "  to  mean 
and  include  every  volume,  part  or  division  of  a  volume,  pam- 
phlet, sheet  of  letter-press,  sheet  of  music,  map,  chart,  or  plan 
separately  published."2  Long  before  the  meaning  of  the  word 
had  been  thus  defined  by  the  legislature,  a  construction,  not 
less  liberal,  had  been  given  to  it  by  the  judiciary.  As  early  as 
1777,  the  Court  of  King's  Bench  held  a  sonata  to  be  a  book  or 
writing,  within  the  meaning  of  the  statute  of  Anne,8  and  all 

i  l.  S   H.v   St.  «.  4052.  »  Rncti    ..    Longman,    Cowp.  628. 

9  6  t  6  Vict,  c  45,  ».  2.  "  The  words  of  »be  act  of  Parliament,' 
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musical  compositions  were  treated  as  books  before  they  were 
mentioned  in  the  statute  of  Victoria.1  In  1803,  Lord  Ellen- 
borough  was  inclined  to  think  that  the  words  of  a  song  called 
Abraham  Newland,  published  on  a  single  sheet  of  paper,  could 
not  bo  considered  a  book.  He  therefore  nonsuited  the  plain- 
tiff, but  reserved  the  question  for  the  opinion  of  the  court. 
The  Court  of  King's  Bench  afterward  set  aside  the  nonsuit,  and 
ordered  a  new  trial.  The  case  does  not  appear  to  have  been 
brought  to  trial  again.8    In  1788,  the  copyright  in  "  a  certain 


said  Lord  Mansfield,  "  are  very  large : 
'books  and  other  writings.'  It  is  not 
confined  to  language  or  letters.  Music 
if  s  science  ;  it  may  be  written  and 
the  mode  of  conveying  the  iilens  is  by 
signs  and  marks.  A  person  may  DM 
[iv  by  playing  it  ;  but  lie*  has  no 
right  to  rob  the  author  of  the  profit, 
by  multiplying  copies  and  disposing  of 
them  to  his  own  use.  If  the  narrow 
interpretation  contended  for  in  the 
argument  were  to  hold,  it  would  apply 
to  algebra,  mathematics,  arithmetic, 
hieroglyphics.  All  these  are  coir 
by  signs  and  figures.  There  is  no 
color  for  fraying  that  music  is  not 
within  the  act." 

"Books  and  other  writings"  were 
mentioned  in  the  preamble  of  the  act; 
but  in  the  enacting  clause  the  word 
book  alone  was  used. 

1  See  authorities  cited  post,  p.  175, 
note  3.  In  D'Almaine  r.  Boosey,  1  Y.  & 
C.  Exck.  1MJ9,  Lord  Abinger  said:  "I 
■pent  three  or  four  days  at  Stationers' 
Ball  in  order  to  ascertain  what  entries 
were  made  under  the  act  of  Parliament, 
and  I  found  not  only  that  short  publica- 
tions on  single  sheets  of  paper  were  en- 
tered as  books,  but  also  a  great  ileal  of 
music.  There  is  no  doubt,  therefore, 
that  printed  mu>ie,  in  whatever  form 
it  may  be  published, is  to  be  considered 
in  reference  to  proceedings  of  this 
nature,  as  a  book." 

-  llime  i.  l>ale,  2  Camp.  27,  note  b. 
Mr,  Emkine  at  the  bar  maintained 
that  a  broad  meaning  should  be  given 
to  the  wu.-d  book  as  used  in  the 
itatute.  He  contended  "  that  the  leg- 
islature  could    never   have    meant    to 


make  the  operation  of  the  statute 
depend  upon  the  type  in  which  any 
composition  is  printed,  or  the  form  in 
which  it  is  bound  up.  This  song 
might  easily  have  been  extended  over 
several  sheets,  and  rendered  a  duo- 
decimo volume.  In  Bach  r.  Long- 
man, Cowp.  623,  it  was  decided  that 
music  is  within  the  act,  and  musical 
compositions  most  generally  appear  in 
this  fugitive  form.  It  never  occurred 
to  the  Lord  Chancellor  who  directed 
the  issue,  or  to  Lord  Mansfield,  or  any 
of  the  judges  who  decided  the  case, 
that  the  form  of  the  publication  could 
make  any  difference  ;  and  therefore  it 
is  not  stated.  If  u  different  construc- 
tion were  put  upoh  the  act,  many  pro- 
ductions of  the  greatest  genius,  both 
in  prose  and  verse,  would  he  excluded 
from  its  benefits.  But,  might  the 
papers  of  the  Spectator,  or  Gray's 
Elegy  in  a  Country  Church-yard,  have 
been  pirated  as  soon  as  they  were  pub- 
lished, because  they  were  first  given 
to  the  world  on  single  sheets?  The 
voluminous  extent  of  a  production 
can  tot  in  an  enlightened  cnuntrv  be 
the  sole  title  to  the  guardianship  the 
author  receives  from  the  law.  Every 
man  knows  that  the  mathematical  and 
astronomical  calculations  which  will 
McIom  the  student  during  a  long  life 
in  his  cabinet,  are  frequently  reduced 
to  the  compass  of  a  few  lines  ;  Mnd  is 
all  this  profundity  of  mental  abstrac- 
tion, on  which  the  security  and  happi- 
ness of  the  species  in  every  part  of  the 
globe  depend,  to  l>o  excluded  from  the 
protection  of  British  jurisprudence  ! 
"But  there  is  nothing  in  the  word 
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musical  air,  tune,  and  writing, "  on  one  sheet,  was  protected;1 
and,  to  1809,  a  single  sheet  of  music  was  held  to  be  a  book 
within  the  meaning  of  8  Anne,  c.  19.  In  the  latter  case,  u  lbs 
judges  seemed  unanimously  of  opinion  that  it  could  not  depend 
upon  the  form  of  the  publication  whether  it  were  entitled  to 
the  privileges  of  the  statute  or  not;  that  a  composition  on  a 
single  sheet  might  well  be  a  book  within  the  meaning  of  the 
legislature."  2  In  a  later  case,  wherein  copyright  was  claimed 
under  54  Geo.  III.  c.  156,  in  a  piece  of  instrumental  music, 
Chief  Justice  Abbott,  in  delivering  the  judgment  of  the  King's 
Bench,  expressed  the  opinion  that  u  any  composition,  whether 
large  or  small,  is  a  book  within  the  meaning  of  this  act  of 
Parliament.!'  8 

United  States.  —  The  comprehensive  meaning  given  to  the 
word  book,  in  England,  lias  been  adopted  in  this  country.4 
*'  A  book  within  the  statute  need  not  be  a  book  in  the  common 
and  ordinary  acceptation  of  the  word;  viz.,  a  volume  made  up 
of  several  sheets  bound  together ;  it  may  be  printed  only  on 
one  sheet,  as  the  words  of  a  song  or  the  music  accompanying 
it.  .  .  .  The  literary  property  intended  to  be  protected  by  the 
act  is  not  to  be  determined  by  the  size,  form,  or  shape  in  which 
it  makes  its  appearance,  but  by  the  subject-matter  ul'  the  work. 
Nor  is  this  question  to  be  determined  by  reference  to  lexicog- 


book  to  require  that  it  shull  consist 
Of  MVtTSl  ibaeta  bound  in  leather,  or 
stitched  in  a  marble  cover.  Hook  is 
evidently  the  Saxon  <W,  an<i  tbe  latter 
term  ia  from  tin-  the  rind  of 

which  supplied  the  place  of  paper  to 
our  German  ancestors.  The  Latin 
word  h'brr  is  of  a  siinihir  etymology, 
meaning  originally  only  the  bark  of  a 
tree.  Hook  may  therefore  be  applied 
to  any  writing  ;  and  it  has  often  been 
bo  used  in  the  English  language. 
Sometimes  the  most  humble  and 
familiar  illustration  is  the  most  fortu- 
nate. The  Horn  Book,  so  formidable 
to  infant  years,  consists  of  one  small 
page  protected  by  an  animal  prepara- 
tion, and  in  this  state  it  has  univer- 
sally received  the  nppellntion  of  a 
book.  So,  in  legal  proceedings,  the 
copy  of  the  pleadings  after  issue  joined, 


whether  it  be  long  or  short,  is  called 
the  paper  book  or  the  demurrer  book. 
In  the  Court  of  Exchequer,  a  roll  was 
anciently  denominated  a  book,  and  so 
continues  in  some  instances  to  this 
day.  An  oath  as  old  as  the  time  of 
Edward  I.  runs  in  this  form :  '  And 
you  shall  deliver  into  the  Court  of 
Exchequer  a  book  fairly  written 
Hut  the  book  delivered  into  court  in 
fulfilment  of  this  oath,  has  always  been 
a  roll  of  parchment." 

1  Storace  v.  Longman,  2  Camp.  27. 
note  a. 

-  Clementi  t-.  Golrting,  2  Camp.  82. 

1  White  v.  Geroch,  I  Ban,  I  Aid. 
298. 

*  Clayton  p.  Stone.  2  Paine,  382; 
Scoville  t>.  Toland,  8  West  Law  Jour. 
84 ;  Drury  t>.  Ewing,  1  Bond.  640. 
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raphers  to  ascertain  the  origin  and  meaning  of  the  word  book. 
It  will  be  more  satisfactory  to  inquire  into  the  general  scope 
and  object  of  the  legislature,  for  the  purpose  of  ascertaining  the 
sense  in  which  the  word  book  was  intended  to  be  used  iu  the 
statute."  '  Iu  a  recent  case,  the  Circuit  Court  of  the  United 
es  held  that  a  diagram  with  directions  for  cutting  garments 
printed  on  a  single  sheet  was  a  book  within  the  meaning  of  the 
statute. - 

A  mere  label 3  capable  of  no  other  use  than  to  be  ported  ou 


1  Thompson,  J.,  Clayton  v.  Stone, 
2  Paine,  383,  38b\ 

wing,  1  Bond.  MO. 
The  plaintiff  claimed  copyright  in  a 
chart  entitled,  "  The  ladies'  chart  for 

ig  dresses  and  basques  for  ladies, 
tad  coats,  jackets,  &c,  for  boys."  Mr. 
Justice  Leavitt  gave  the  following  rea- 
sons why  this  should  be  entitled  to 
protection  as  a  book  :  — 

•i  first  impression  fmui  an  in- 
spection of  the  chart,  the  mind  repu- 
diates the  conclusion  that  it  is  a  book  ; 
and  when  the  point  was  first  suggested 
it  occurred  to  me  it  would  require  a 
latruction  of  the  statute  to 
n  i thin  the  meaning  of 
that  term.     The  chart,  as  printed  and 
published  for  use,  u  contained  on  one 
Urge   sheet,  representing  a  series   of 
diagrams  interspersed  with  printed  in 
>ns  as  to  die  mode  of  using  them 
in  taking  measurements  lor  and  cut- 

<  >-rtain  parts  of  ladies'  dresses. 
taearj  to  the  practical  use  of  the 
diagrams,  they  are  pasted  on  thick 
paper  or  paste-board,  corresponding 
with  and  showing  precisely  the  forms 
of  the  diagrams.  The  exact  dimension 
and  form  of  every  part  of  the  garment 
intended  to  be  cut  is  indicated  by  a 
series  of  numerals  placed  along  the 
outer    edges    of    the    diagrams    thus 

fed  mid  by  means  of  dots  or 
marks  at  the  proper  figures,  the  exact 
siae  an  dot)  of  the 

garment   is    ascertained    with    mathe- 
matical   precision.     Now    it    may   well 

needed,  that  the  chart  as  printed 
on  the  sheet,  or  as  pasted  in  parts  for 
practical  use,  is  not  a  book,  according 


to  the  more  popular  sense  of  the  word. 
But  in  giving  effect  to  the  statute 
according  to  its  obvious  design  and 
spirit  I  can  see  no  necessity  for  re- 
stricting the  word  to  a  volume.  .  .  . 
I  nm  therefore  inclined  to  adopt  the 
liberal  construction  given  by  the  Eng- 
lish courts  to  their  statute,  and  to  hold 
that  Mrs.  Drury's  chart  is  within  the 
protection  of  our  statute.  She  could 
doubtless  have  given  it  to  the  world 
in  a  succession  of  sheets  bound  to- 
gether and  constituting  a  volume,  but 
it  is  obvious  that  the  chart  for  practical 
purposes  is  more  easily  understood, 
and  therefore  mure  useful,  print 
a  single  sheet  large  enough  to  exhibit 
ill  the  diagrams  at  one  view.  I  cannot 
perceive  why  her  rights  as  an  authoress 
or  inveutress  should  be  prejudiced  by 
this  1orm  of  publication.  If  the  chart, 
as  the  court  is  bound,  for  reasons  be- 
fore intimated,  to  presume  is  original 
with  her, —  the  product  of  thought  and 
mental  toil,  —  her  claim  is  by  no  means 
destitute  of  merit  nnd  she  is  jiiBtly  en- 
titled to  all  the  benefits  which  the  law 
confers. 

"...  Adopting  this  view  of  the  law 
it  is  not  necessary  to  decide  whether 
Mrs.  Drury's  copyright  can  be  sus- 
tained as  a  chart  or  print.  These 
words  are  used  in  the  statute  at  legiti- 
mate suhjei-ts  of  a  copyright)  and  it 
would  not  imply  a  very  forced  con- 
struction to  hold  that  the  copyrighted 
work  of  Ml*.  Drury's  is  included  in 
one  or  both  of  the*e  terms.  The  au- 
thorities, 1  think,  would  fully  sustain 
such  a  conclusion."     Ibid.  546-648. 

1  Scovilte  i,  Toland,  6  West.  Law 
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a  bottle,  and  a  scoring-sheet  or  u  tablet,"  l  used  in  the  game  of 
cricket,  have  been  held  not  to  be  books  within  the  law. 

While,  then,  the  legislature  has  passed  laws  for  the  protection 
of  literary  property  in  "  books,"  without  specifying  more  defi- 
nitely the  kinds  of  compositions  intended  to  be  included,  the 
courts  have  construed  those  laws  so  as  to  embrace  within  their 
protection  the  eutire  field  of  honest  literary  labor.  Hence,  the 
literary  productions  in  which  valid  copyright  will  subsist  are 
almost,  if  not  quite,  as  unlimited  in  variety  as  are  the  produc- 
tions themselves.  Books  entitled  to  the  protection  of  copyright 
embrace  the  profoundest  work  on  the  universe  and  the  simplest 
rhyme  for  the  nursery  ;  the  most  fascinating  production  of  the 
imagination  and  the  dry  est  catalogue  of  names. 

All  Contents  of  Book  covered  by  Copyright.  —  The  copyright 
protects  the  whole  and  aH  the  parts  and  contents  of  a  book. 
When  the  book  comprises  a  number  of  independent  composi- 
tions, each  of  the  latter  is  as  fully  protected  as  the  whole.3 
And  so  the  copyright  protects  not  only  the  text,  but  also  any 
engravings,  illustrations,  figures,  &c,  contained  in  the  book.3 
The  copyright  will  not  extend  to  any  part  which  is  not  a 
proper  subject  of  copyright.  But  the  fact  that  a  part  may  not  be 
entitled  to  protection  does  not  affect  the  copyright  in  the  rest. 
The  copyright  is  valid  to  the  extent  of  the  matter  which  will 
stand  all  the  tests  of  the  law.4  M  The  courts  of  justice,"  said 
Lord  Kenyon,  M  have  been  long  laboring  under  an  error,  if  an 
author  have  no  copyright  in  any  part  of  a  work  unless  he 
have  an  exclusive  right  to  the  whole  book."6 

sign  or  engraving  which  forms  part  of 
the  book,  as  well  us  the  letter-press 
therein,  which  is  another  part  of  it.'' 
Parker,  V.  C,  Bogue  i\  lloulston,  5  De 
G.  &  Sm   275. 

•  Bttrfield  v.  ERcbottOll,  2  Sim.  & 
St.  1  ;  Lawrence  9,  Paim,  2  Am.  L.  T. 
S.  K.  8.  402.  "There  »ire  numerous 
cases  showing  that  where  the  parts  of 
a  work  can  1>e  separated,  there  may  be 
copyright  in  any  distinct  part  of  it.  .  .  . 
Ir  hi.KUTs  not  whether  the  copyright  is 
for  the  entire  work  or  for  a  part  only." 
Giffard,  V,  C,  Low  v.  Ward,  Law  Rep. 
6  Eq. 41S. 

»  Cary  v.  Longman,  1  East,  300. 


Jour.  84;  Coffeen  P.  Brunton,  4  Mc- 
Lean, 5UJ.  The  act  of  June  18,  1674, 
provides  for  the  registration  of  labels 
in  the  patent-office.     See  post,  p.  178. 

I  Page  9.  Wisden,  20  L.  T.  «.  B. 
-i::.. 

t  White  v.  Geroch.  2  Barn.  &  Ah  I. 
298  ;  P'Almaine  «>.  Boosey,  1  Y.  &  C, 
Exch.  288. 

*  Roworth  v.  Wilkes,  1  Camp.  94  ; 
Wilkins  v.  Aikiu,  17  Ves.  4J2  ;  Rrnd- 
bury  r.  liotten.  Law  Kep.  8  Exch.  1  ; 
(ohliett  i\  Woodward,  Law  Rep.  14 
Eq  407.  "  It  appears  to  me  that  ■ 
book  must  include  every  part  of  the 
book,   it  DUnt  include  every  print,  de- 
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Title  Alone  not  Subject  of  Copyright.  —  The  mere  title  of  a 
book,  magazine,  newspaper,  or  other  publication,  is  not  a  subject 
of  copyright.1  A  title  is  treated  as  a  trade-mark,  in  which  the 
owner's  rights  are  recognized  and  protected  on  general  princi- 
ples of  equity.2  In  the  United  States,  the  title  of  any  publica- 
tion may  doubtless  be  registered  under  the  statute  relating  to 
trade-marks.3     In  such  case,  the  owner  may  become  entitled  to 

the  statutory  remedies  ;  provided,  of  course,  the  title  registered 

has  the  requisites  of  a  valid  trade-mark. 


New  Editions. 

Successive  editions  of  a  work  which  do  not  differ  from  the 
first  are   covered  by  the  original  copyright.     This    will   not 


1  Am.  Osgood  v.  Allen.  1  IIolmeB, 
185 ;  Jollie  v.  Jaques,  1  Blatchf.  618, 
627 ;  Benn  o.  Leclerq.  18  Int.  Rev. 
Rec.  W ;  Isaacs  w.  Daly,  7  Jones  &  Sp. 
Y.  Superior  Ct.)  611.  Br.  Cor- 
respondent Newspaper  Co.  v.  Saunders, 
U  L.  T.  s.  |.  MO;  Maxwell  v.  Hogg, 
Law  Rep.  a  Ch.  807  ;  Kelly  r>.  Hutton, 
3  Id.  708.  In  Osgood  p.  Allen,  Mr. 
Justice  Shepley  said  ;  — 

"  By  the  plain  term*  of  the  statute, 
ipyright  protected  is  the  copy- 
right in  '  the  book,'  the  word  book 
being  used  to  describe  any  literary 
composition.  Although  a  printed  copy 
of  the  title  of  such  book  is  required 
before  the  publication  to  be  sent  to 
the  librarian  of  Congress,  yet  this  is 
only  as  a  designation  of  the  book  to 
be  copyrighted,  and  trie  right  is  not 
perfected  under  the  statute  until  the 
required  copies  of  such  copyright  book 
are,  after  publication,  also  sent.  It  is 
only  as  part  of  the  book  and  aa  the 
title  to  that  particular  literary  compo- 
sition, that  the  title  is  embraced  within 
tbe  provision  of  the  act.  It  may  possi- 
bly be  necessary  in  some  cases,  in  order 
to  protect  the  copyrighted  literary  com- 
!  courts  to  secure  the  title 
from  piracy,  as  well  as  the  other  pro- 
ductions of  the  mind  of  the  author  in 
the  book.  The  right  secured  by  the 
».-!  IsUJwtlBI.  i*  the  property  in  the 
literary  composition,  the  product  of 
the  mind  and  genius  of  the  author,  and 


not  in  the  name  or  title  given  to  it. 
The  title  does  not  necessarily  in  voire 
any  literary  composition  ;  it  may  not 
be,  and  certainly  the  statute  does  not 
require,  that  It  should  be  the  product 
of  the  niithor's  mind.  It  is  not  neces- 
sary that  it  should  be  novel  or  original. 
It  la  a  mere  appendage  which  only 
identities  and  frequently  does  not  in 
any  way  describe  the  literary  composi- 
tion itself  or  represent  its  character. 
By  publishing,  in  accordance  with  the. 
requirements  of  the  copyright  law,  a 
hook  under  the  title  of  the  life  of  any 
distinguished  statesman,  jurist,  or  au- 
thor, the  publisher  could  not  prevent 
any  other  author  from  publishing  an  en- 
tirely different  and  original  biography 
under  the  same  title.  When  the  title 
itself  is  original  and  the  product  of  the 
author's  own  mind,  and  is  appropriated 
by  the  infringement,  as  well  as  the 
whole  or  a  part  of  the  literary  compo- 
sition itself,  in  protecting  the  other  por- 
tions of  the  literary  composition  courts 
would  probably  also  protect  the  title. 
But  no  case  can  be  found  either  in 
England  or  thil  country  in  which,  un- 
der the  law  of  copyright,  courts  have 
KOteOtod  the  title  alone  sepurate  from 
>k  which  it  is  used  to  designate." 
Nii/.ra,  l'J2. 

*  See  authorities  cited  in  considering 
titlo  in  latter  part  of  Chap.  XL 

•  U.  S.  llev.  St.  ss.  4037-4017. 
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protect  any  new  matter  in  a  subsequent  edition,  for  the  obviou9 
reason  that  such  matter  was  not  in  existence  when  Ihe  copy- 
right vested.1  Another  copyright,  however,  may  be  obtained 
for  any  edition  which  is  substantially  different  from  the  preced- 
ing ones.  Such  edition  is  regarded  by  the  law  as  a  new  and 
original  work. 

Whether  an  independent  copyright  will  vest  in  any  subse- 
quent edition  will  depend  on  the  amount  of  new  matter 
which  it  contains,  or  the  extent  and  character  of  the  revision 
which  has  been  made  in  the  preceding  edition.  A  simple 
reprint  of  the  original,  or  other  previous  edition,  will  be  entitled 
to  no  other  protection  than  is  given  to  the  preceding  edition. 
In  such  case,  there  is  nothing  new  on  which  to  found  a  valid 
claim  for  copyright.  On  the  other  hand,  a  subsequent  edition 
may  contain  much  new  matter,  or  a  thorough  recast  of  the  old. 
It  may  be  so  enlarged  or  condensed,  or  otherwise  revised,  as 
to  become  substantially  a  new  work.  As  such,  it  will  be  entitled 
to  copyright.  But  between  these  two  extremes  of  a  simple 
reprint  and  a  substantially  new  work  may  arise  cases  of  so- 
called  new  editions,  which  will  present  questions  of  extreme 
nicety  and  great  difficulty  in  determining  whether  there  is  a 
basis  for  a  new  copyright.  The  main  question  is  to  be  deter- 
mined by  the  facts  in  each  case.  The  general  rule  is  that  each 
successive  edition,  which  is  substantially  different  from  the 
preceding  ones,  or  which  contains  new  matter  of  substantial 
amount  or  value,  becomes  entitled  to  copyright  aa  a  new  work.2 
It  is  immaterial  whether  the  new  edition  is  produced  by  con- 
densing, expanding,  correcting,  rewriting,  or  otherwise  altering 
the    original;    or   by  adding  notes,  citations,  tVe.     Nor  is  it 


1  Fanner  i\  Calvert  Lithographing, 
Engraving,  and  Map-1'ublislung  Co.,  6 
Am.  L.  T.  R.  1U8,  173;  Lawrence  l 
Dana,  2  Am.  L,  T.  R.  *.  8.  402.  415. 

-  Br.  Tonson  v.  Walker,  8  Swans. 
072  ;  Cary  p,  Fallen,  5  Vea.  24  ;  Cary  o. 
Longman,  1  East,  868;  Hedderuick  i>. 
Qriffin,  B  So.  Bow.  Cm.  20  ser.  383; 
Black  t>.  Murray,  9  Id.  3d  ser.  341.  Am. 
Gray  i\  Russell,  1  Story,  11 ;  Lawrence 
i;.  Dana,  2  Am.  L.  T.  R.  V.  9.  402; 
Banks    v.    McDiviil,    18    Blatcld'.    103. 

In  Black  v.  Murray,  Lord  Anlinillan 


Mid  "  A  new  edition  is  not  necessarily 
a  subject  of  copyright,  but  it  may  be  so. 
There  must  be  m)me  originality  in  it ;  it 
i.i. iv  be  in  new  thought,  or  in  new 
illustration,  or  in  new  explanatory  and 
illustrative  annotation,  or  even,  in 
some  peculiar  instances,  in  simply  new 
arrangement.  If,  in  any  of  these  re- 
ipeoto,  there  is  independent  mental 
oftort,  then,  in  the  result  of  that  mental 
etfbrt,  there  may  be  copyright."  .iupra, 
853. 
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essential  that  the  new  edition  shall  be  an  improvement  on  the 
old.     The  question  is  simply  whether  it  is  substantially  difFer- 

The  requirements  of  the  law  with  respect  to  the  extent  and 

Talue  of  the  new  or  revised  matter  are  not  exacting.     But, 

while  the  changes  and  additions  may  be  very  limited  in  extent 

and  importance,  they  must   be   substantial   in    both  of  these 

respects.     A  few  merely  colorable   alterations  in  the  text,  or 

the  addition  of  a  few  unimportant  notes,  will  not  be  enough 

to  sustain  copyright.1     In  Hedderwick  v.  Griffin,  in  the  Scotch 

Court  of  Session,  the  plaintiff  claimed  copyright  in  a  revised 

edition  of  Dr.  Chalmers's  works.2     The  revision,  which  had 

been  made  by  the  author  himself,  consisted  chiefly  in  a  change 

of  titles  of  certain  articles,  a  few  corrections  in  language  and 

typography,  and   the  omission  of  some  passages   which  had 

appeared  in  former  editions.     There  was  no  British  copyright 

in  the   original    works.     The  court  was  of  opinion   that  the 


1  In  Black  v.  Murray,  Lord  Kinlock 
laid  :  "  I  think  it  dear  that  it  will  not 
create  copyright  in  a  new  edition  of  a 
work,  of  which  the  copyright  has  ex- 
pired, inertly  to  make  i«  few  MTHMrftn- 
tion*  .if  the  text,  br  to  add  a  few  un- 
important note*.  To  create  a  copyright 
by  alterations  of  the  text,  these  must 
be  extensive  and  substantial,  practi- 
cally making  a  new  book.  With  re- 
gard to  notes,  in  like  manner,  they 
mint  exhibit  an  addition  to  the  work 
which  i*  nofl  superficial  or  colorable, 
but  imparts  to  the  book  a  true  and 
real  value,  over  and  above  that  belong- 
ing to  the  text.  This  value  may  per- 
haps be  rightly  expressed  by  saying 
that  the  book  will  procure  purchasers 
in  the  market  on  special  account  of 

■  .it* -  \Vh<  n  notes  to  this  ex- 
tent and  of  this  value  :ire  ndded,  I  can- 

iljt  that  tliey  attach  to  the  addi- 
tion the   privilege  of  copyright.     The 

>)e  of  the  law  of  copyright  di- 
rectly applies.  There  is  involved  in 
inch  annotation,  and  often  in  a  very 
eminent  degree,  an  exercise  of  intel- 
lect and  ati  application  of  learning, 
which  place  the  anuotator  in  the  posi- 


tion and  character  of  author,  in  the 
most  proper  sense  of  the  word.  The 
skill  and  labor  of  such  an  anno  tutor 
have  often  been  procured  at  a  price 
which  cries  shame  on  the  miserable 
dole  which  formed  to  llie  author  of 
the  text  his  only  remuneration.  In 
every  view,  the  addition  of  such  notes 
as  I  have  figured  puts  the  stamp  of 
copyright  on  the  edition  to  which  they 
are  attached.  It  will  still  of  course 
remain  open  to  publish  the  text,  which 
rx  kype&tM  is  the  same  as  in  the  origi- 
nal edition,  lint  to  take  and  publish 
the  notes  will  be  a  clear  infringement 
of  copyright."  y  Sc.  Sess.  Cas.  3d  ser. 
S5&- 

3  8  Sc.  Sess.  Cas.  2d  ser.  383. 

"  The  extent  of  the  alterations  in 
which  the  copyright  was  claimed," 
says  the  report,  "  might  be  judged  of 
fronu  the  fact  that  the  whole  of  the 
alleged  piracies,  amounting  to  seventy- 
four  in  number,  and  scattered  over  five 
hundred  and  sixty-eight  closely  printed 
octavo  pages,  in  very  small  type,  when 
collected  together,  would  not  occupy 
half  a  page  out  of  the  five  hundred 
and  sixty -eight."    Ibid.  386. 
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alterations  were  insufficient  to  sustain  copyright,  and  further- 
held  that  the  plaintiff's  title  was  not  good. 

The  copyright  in  each  edition  will  extend  from  the  date  of 
that  edition,  and  will  bo  wholly  independent  of  the  copyright 
in  any  preceding  one.1 

There  is  no  limit  to  the  number  of  editions  of  the  same 
work  for  which  copyrights  may  thus  be  obtained.  It  is  imma- 
terial whether  the  copyright  in  the  original,  or  any  preceding, 
edition  has  or  baa  not  expired.  In  the  latter  case,  no  one  but 
the  author,  or  some  one  with  his  authority,  haB  a  right  to  publish 
a  new  edition.3  But  any  one  may  revise  or  annotate  and  repub- 
lish a  book  not  protected  by  copyright,  and  obtain  a  valid  copy- 
right for  the  new  edition.3 

As  early  as  1801,  in  a  case  where  the  plaintiff  had  repub- 
lished Patterson's  Road  Book,  with  extensive  corrections  and 
alterations  made  by  himself,  Lord  Kenyon,  in  delivering  the 
opinion  of  the  King's  Bench,  said  that  "  certainly  the  plaintiff 
had  no  title  on  which  he  could  found  an  action  to  that  part  of  his 
book  which  he  had  taken  from  Mr.  Patterson's ;  but  it  is  as 
clear  that  he  had  a  right  to  his  own  additions  and  alterations, 
many  of  which  were  very  material  and  valuable;  and  the 
defendants  are  answerable  at  least  for  copying  those  parts  in 
their  book."4 

Questions  may  arise  as  to  whether  the  copyright  in  any  edi- 
tion covers  simply  the  revised  parts  and  the  new  matter,  or 
extends  equally  to  the  entire  work,  including  the  parts  reprinted 
from  a  former  edition.  This  also  must  be  determined  by  the 
character  of  the  revision.  If  the  entire  work  is  rewritten, 
copyright  will  attach  to  the  whole.  And  this  may  be  true  when 
the  text  has  been  generally  amended  and  revised.     But  if  the 


1  Lawrence  i\  Dana,  2  Am.  L.  T.  R. 
K.  8.  402.  418;  Murray  v.  Bopue,  1 
Drew.  353. 

*  8weet  v.  Cater.  11  Sim.  672. 

*  Ton son  v.  Walker,  3  Swans.  672; 
Gray  v.  Russell,  1  Story,  11. 

*  Gary  v.  Longman,  1  East,  358. 
See  also  Cary  r.  Fmlen.  6  Ves.  -I,  la 
which  the  same  work  was  in  eontro- 
reriy.  It  appeared  that  Patterson's 
Road  Book  was  copyrighted,  and  that 


the  plaintiff  had  no  authority  to  reTiso 
and  publish  it.  Hence  the  remark  of 
the  Lord  Chancellor,  in  Cary  r.  Faden : 
"  What  right  had  the  plaintiff  to  the 
original  work  ?  If  I  was  to  do  strict 
justice,  I  should  order  the  defendants 
to  strike  out  of  their  book  all  they 
have  titken  from  the  plaintiff,  and 
reciprocally  Mie  plaintiff  to  take  out  of 
his  all  he  has  taken  from  Patterson." 


new  edition  is  simply  a  reprint  of  the  text  of  a  preceding  one, 
with  additions  in  the  form  of  new  chapters,  or  paragraphs,  or 
foot-notes;  in  other  words,  if  the  new  matter  is  wholly  distinct 
and  separable  from  the  old,  although  being  a  continuation  of 
or  an  addition  to  it,  the  new  copyright,  as  a  general  rule,  will 
cover  only  what  is  new.1  So,  also,  if  only  a  separable  part  of 
a  book  has  been  revised,  —  as,  for  instance,  one  or  two  chap- 
ters,—  the  new  copyright,  in  general,  will  not  extend  to  the 
unchanged  parts.  No  one  without  authority  will  be  entitled  to 
publish  this  new  or  revised  matter,  either  separately  or  iu  con- 
nection with  the  original.  But  when  the  copyright  in  the  orig- 
inal has  expired,  its  unauthorized  publication  will  not  infringe 
any  revised  edition. 

Any  person  will  be  entitled  to  copyright  in  his  annotated 
edition  of  the  work  of  another,  provided  he  has  a  right  so  to 
use  the  original.  In  such  case,  the  copyright  will  protect  the 
annotations  as  combined  with  the  text.3 

Ia  Change  of  one  Word  enough  to  create  Title  to  Copyright  in 
New  Edition.  —  In  the  Scotch  case  of  Black  v.  Murray,3  the 
interesting  question  was  discussed,  whether  an  edition  of  a  poem 
of  eleven  stanzas,  which  differed  from  the  original  in  but  a 
single  word,  became  thereby  entitled  to  copyright.  The  poem 
was  Sir  Walter  Scott's  Glenallau's  Earl.  As  originally  pub- 
lished, it  contained  these  lines  :  — 

*'  Were  I  Glenallan's  Earl  this  tide, 
And  ye  were  Roland  Cheyne, 
The  spear  should  be  in  tny  horse's  side, 
And  the  bridle  upon  his  mane." 

In  preparing  the  ballad  for  a  new  edition  of  the  Antiquary, 
Scott  made  a  marked  improvement  by  substituting  M  spur  "  for 
*  Spear™  in  the  third  line  of  the  stanza  here  quoted.  With 
this  exception,  the  second  edition  of  the  ballad  was  a  reprint 
of  the  original  in  w]*ich  the  copyright  had  expired.  Lord  Deas 
contended  that  the  question  of  copyright  was  to  be  determined 
in  this  case,  not  by  the  extent  of  the  revision,  but  by  the  change 


1  Cary  v.  Longman,  1  East.  358; 
Black  r.  Murray,  0  8c.  Sets.  Cm.  8d 
wr.  841 

«  Ton»on  v.  Walker,  8  Swans.  672; 


Black  b.  Murray,  supra ;  Lawrence  v. 
Dana,  4  Am.  L.  T.  R.  V.  s.  402;  Bonks 
v.  McDivitt,  18  Blatdif.  163. 
1  Supra. 
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wrought  in  the  author's  meaning.  "  I  cannot  think,"  he  said, 
"  that  merely  because  the  alteration  consists  in  one  word,  that 
is  necessarily  conclusive  against  its  being  of  sufficient  impor- 
tance to  create  copyright  in  the  new  edition.  A  word  may 
often  be  of  very  great  importance.  I  suggested,  in  the  course 
of  the  discussion,  the  supposition  that,  in  a  new  edition  of  the 
Bible,  the  first  verse  in  Genesis,  instead  of  bearing,  *  In  the 
beginning  God  created  the  heaven  and  the  earth,'  were  made 
to  run,  '  In  the  end  God  created  the  heaven  and  the  earth,'  this 
would  not  the  less  alter  or  affect  the  whole  book,  because  the 
alteration  consisted  in  a  single  word.  .  .  .  We  must  look  to 
what  the  poem  is  about.  It  is  simply  this:  The  knight  says 
in  substance  to  his  squire  Roland  Cheyne,  'Here  is  this  hostile 
chieftain  coming  upon  us  with  twenty  thousand  men,  and  we 
are  only  two  hundred.  It  would  be  disgraceful  to  run,  and  }'et 
to  fight  would  be  wondrous  peril.  "What  would  you  do  if  you 
were  in  my  place  ? '     The  squire's  answer  is :  — 

*  Were  I  GIenallauTs  Earl  this  tide, 
And  ye  were  Roland  Cheyne, 
The  spur  should  be  in  my  horse's  side, 
And  the  bridle  upon  his  mane.' 

That  is  to  say,  that  if  he  were  the  earl  he  would  slacken  the 
bridle,  put  spurs  to  his  horse,  and  ride  straight  at  the  foe. 
Can  anybody  read  that  verse  with  the  context,  and  suppose  the 
meaning  to  be  that  he  would  lay  the  bridle  on  the  horse's  mane, 
and  thrust  his  spear  into  the  horse's  side  ?  It  would  not  make 
such  nonsense,  if  you  were  to  hold  him  to  have  been  made  to 
say  that  the  spear  would  be  at  his  horse's  side,  or  on  his  hi>rse*s 
Bide.  Still  it  would  be  weak.  The  spear  may  be  supposed  to 
have  been  previously  in  its  proper  place  like  the  rest  of  the  ac- 
coutrements ;  and  what  the  squire  is  speaking  about  is  the  alter- 
ation he  would  make  for  rushing  at  the  enemy  full  speed.  He 
would  lay  the  bridle  on  the  horse's  mane,  and  strike  the  spur  into 
his  side.  The  sense  is  destroyed  if  you  make  it  any  thing  else. 
The  whole  edition  was  published  with  that  blot.  I  would  not 
keep  a  copy  of  that  edition  in  my  library  if  the  other  could  be 
had,  or  without  correcting  it,  if  it  could  not.  It  would  unques- 
tionably be  a  blot  of  a  most  disagreeable  kind.     The  alteration 
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was,  in  my  opinion,  a  material  alteration  ;  and  I  am,  therefore, 
of  opinion  that  the  second  edition  of  the  poem  was  copy- 
right/'1 

Lord  Kinlock  expressed  a  decided  opinion  that  the  change 
of  a  single  word  was  not  enough  to  create  a  title  to  copyright. 
The  other  two  judges,  the  Lord  President  and  Lord  ArduiiJlan, 
considered  it  unnecessary  to  determine  this  question  ;  because 
the  defendant,  in  republishing  the  poem,  while  copying  the 
plaintiff's  revised  reading,  had  also  changed  a  word  in  one  of 
the  stanzas,  which  introduced  a  reading  different  from  that 
found  in  either  the  original  or  the  revised  edition  of  the  ballad. 
The  court  regarded  this  as  evidence  that  the  defendant  was  not 
guilt}'  of  "a  slavish  adherence  to  the  copyright  edition,"  and 


i  9  Sc  Sews.  Cas.  3d  ser.  3,r>l 
Lord  Deas  further  said  :  "  The  case  be- 
fore as  is  the  case  of  a  poem  of  eleven 
Terse*  only,  which  no  one  can  read 
without  seeing  that  it  is  a  beautifully 
finished  composition,  the  alteration  of 
a  tingle  word  of  which  may  be  suffi- 
cient to  mar  the  whole.  The  alteration 
of  a  word  in  any  one  verse  might  be 
material.  Suppose,  for  instance,  that 
In  the  second  verse,  where  it  says, — 

'  The  cronachs  cried  on  Bennacbie, 
A  ml  ilnwii  the  Don  and  a'," 

it  had  been  written, — 

'  The  children  cried  on  Bennaeliu-. 
And  down  the  L». in  and  a.'," 

that  would  have  made  the  whole  thing 
us.      Or,  suppose  in   the  next 
terse,  where  it  is  Baid,— 

Thi'T  Middled  a  hundred  milk-white  steeds, 
They  hae  bridled  a  hundred  black, 

Willi  4  '  h.ifr.'i]  of  Steal  -u  each  horse'Shead 
And  a  good  knight  tipun  his  link,' 

it  had  been  said  in  the  lost  line,  '  and 
in  upon   his  back,'  what  kind  of 
an  effect  would  that  have  had  I    Again, 
take  the  last  verse  :  — 

4  My  hem  shall  ride  through  ranks  sae  rude, 
As  through  the  moorland  fern,' 

meaning  that  he  would  ride  as  easily 
through  the  hostile  ranks  as  he  would 
through  the  moorland  fern.  But  sup- 
pose the  word  'and  '  had  been  substi- 


tuted for  '  as,'  so  that  he  was  made  to 
say  |  — 

'  My  horse  shall  ride  through  rank*  sae  rude 
And  through  the  moorland  to  n." 

that  would  not  have  been  ludicrous 
like  the  above  examples,  but  it  would 
have  been  so  weak  and  meaningless  aa 
to  have  destroyed  the  vigor  of  the 
whole  poem.  It  is  impossible  to  say, 
therefore,  that  the  alteration  of  a  word 
may  not  be  of  great  importance.  Men- 
tion was  mnde,  n  little  ago,  of  the  song 
we  are  all  familiar  with,  The  Flowers 
of  the  Forest.  Now,  suppose  that  the 
first  line  of  that  song,  as  published, 
had  been, 'The  fowls  of  the  forest. ' 
or  perhaps, '  The  fools  of  the  forest.' 
The  last,  for  any  thing  I  know,  might 
h:ive  been  defended  by  those  who 
defend  '  spear  '  in  the  present  instance; 
for,  Shakespeare  has  made  classical 
'a  fool  i*  the  forest,'  and  Sir  Walter 
was  fond  of  introducing  n  sylvan  char 
at-ter  of  that  kind  into  his  novels.  But 
I  think  few  people  would  doubt  that 
the  author  who  corrected  the  word 
'fowls'  or  'fouls/  in  the  only  edition 
he  found  in  circulation  of  his  song, 
into  'flowers,'  would  have  had  copy- 
right in  the  new  edition,  although  he 
had  none  in  the  old. 

'"  The  question,  therefore,  conies  to 
be,  not  the  extent  of  the  ■Iteration  in 
the  present  instance,  but  whether  it 
waa  material."     Ibid.  351-353. 
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held,  in  the  language  of  the  Lord  President,  that  M  the  proprie- 
tors of  tlie  copyright  must  just  console  themselves  with  the 
reflection  that  while  the  pirate  has  here  stole  a  very  little  bit 
of  their  property,  he  has  spoiled  the  poem  otherwise  hy  an 
emendation  of  Iub  own."  2 

While  this  decision  does  not  determine  the  question  whether 
in  any  case  the  change  of  a  single  word  may  be  sufficient  to 
create  a  title  to  copyright  in  a  new  edition,  the  discussion  is 
important  as  showing  that  when  a  material  change  has  been 
wrought  in  the  substance  of  a  composition  by  very  slight  alter- 
ations in  its  form,  the  court  will  consider  the  effect  produced, 
— -the  improved  meaning,  rather  than  the  extent  of  the  verbal 
changes. 

Compilations. 


i  9  Bfc  Sess.  Cas.  3d  ser.  350. 

*  "  Copyright  may  justly  be  claimed 
by  an  author  of  a  book  who  baa  taken 
existing  niftterials  from  sources  com- 
mon to  all  writers,  and  arranged  and 
combined  them  in  a  new  form,  and 
given  them  an  application  unknown 
before,  tor  the  reason  that  in  so  d<ong 
be  bus  exercised  skill  and  discretion  in 
making  the  selections,  arrangement,  and 
combination,  and  having  pr> 
something  that  is  new  and  useful,  be 
is  entitled  to  the  exclusive  enjoyment 
of  his  improvement  as  provided  in  the 


copyright  act.  Books  '  made  and  com- 
posed '  in  that  manner  are  the  proper 
subjects  of  copyright;  and  the  author 
of  audi  a  book  has  as  much  right  in 
his  plan,  arrangement,  and  combination 
of  the  materials  collected  and  pre- 
sented, as  be  has  in  his  thoughts, 
sentiments,  reflections,  and  opinions, 
or  in  the  modes  in  which  they  are 
therein  expressed  and  illustrated;  but 
he  cannot  prevent  others  from  using 
the  old  material  for  a  different  purpose. 
All  he  acquires  by  virtue  of  the  copy- 
right is  '  the  sole  right  and  liberty  of 


The  doctrine  is  well  settled   in  England  and  the  United 

States,  that  existing  materials  selected  from  common  sources, 
ami  arranged  and  combined  in  an  original  and  useful  form, 
become  a  proper  subject  of  copyright.  This  is  equally  true 
whether  the  compilation  consist  wholly  of  selected  matter,  or 
of  such  matter  combined  with  original  composition  ;  and,  in 
either  case,  it  is  immaterial  whether  the  materials  are  obtained 
from  published  or  unpublished  sources,  or  whether  the  selec- 
tions are  used  bodily,  or  their  substance  is  given  in  the  lan- 
guage of  the  compiler.  Such  works  are  often  the  result  of 
industry,  learning,  and  good  judgment,  and  are  useful  and 
valuable  contributions  to  knowledge.  They  are  entitled  to, 
and  will  receive,  the  same  protection  extended  to  productions 
wholly  original.2 
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These  principles  have  been  judicially  recognized  in  the  case 
of  the  following  productions  :  general  miscellaneous  compi- 
lations ; '  annotations  consisting  of  common  materials;2  dic- 
tionaries;8 books  of  chronology  ;*  gazetteers;6  itineries,  road 
and  guide  books;6  directories;7  maps  and  charts  ; 8  calen- 
dars ; 9  catalogues ; 10  mathematical  tables ;  u  a  list  of  hounds ; ia 
abstracts  of  titles  to  lands;13  and  collections  of  statistics,14 
statutory  forms,15  recipes,10  and  designs.17 

The  compilation  may  consist  of  common  facts  and  informa- 
tiun  which  the  compiler  himself  has  reduced  to  writing,  as 
in  the  case  of  a  catalogue  or  a  directory  ;  of  materials  ob- 
tained from  manuscripts,  as  a  collection  of  statistics  taken 
from  unpublished  official  records;18  or  of  selections  made  from 


printing,  reprinting,  publishing,  and 
vending  such  book  '  for  the  period  pre- 
scribed by  law.  Others  may  use  the 
old  materials)  for  a  different  purpose, 
but  they  cannot  copy  and  use  his  i la- 
ment, which  include*  his  plan, 
arrangement,  and  combination  of  the 
materials,  as  well  as  the  materials 
themselves,  of  which  the  book  is  made 
and  composed."  Clifford,  J.,  Lawrence 
p.  Dana,  2  Am.  L.  T.  R.  n.  a.  423. 

1  Br.     Jurrold  ft    Houlaton,    3  Kay 

Etta   ft  Nicholas,  20  L   T. 

b.  006,  on  ap.  Law  Rep-  5  Ch.  251 ; 

ck  v.  Petter,  Law  Rep.  14  Eq.  431  ; 

Hogg  v.  Scott.  18  Id.  444.     Am.  Gray 

r.    Ru*iell,    1    Story,    11;    Emerson  v. 

DarU  8  ;  Webb  ft  Powers,  2 

Toodb.  &  M.  497 ;   Greene  v.  Bishop, 

1   Cliff  186 ;   Lawrence  t>.  Cupplea,  9 

Pat.  Off.  Gax.  264. 

1  Bi  I  utors    ?\    Holeorobe, 

4    McLean,    306 ,    Lawrence   u.    Dana, 

-    102;  Hank*  v. 

IcDiviir.   18  Blatchf.    LM;    Black  c. 

ay.  9  8c.  Seas.  Caa.  3d  ser. 

J  Barfleld  ft   Nicholson,   2  Sim.   & 

-  i-.  Brown,  6  W.  R, 
1  Truster   n    Murrny,    1    East,    862, 

s  Lewi*  v.  Fullnrton,  2  Rear.  6. 
*ry  v.  Faden.  5  Vea.  24;  Cary 
<•     l-rjtman.  1   East,  356;  Murray  v. 
Bans*,  I  Dm 

1  KaUj  ft  Hooper,  4  Jur.  21  :  Kelly 
a.  Morrtii,  Ijiw  Hep.  1  Eq.  097 ;   I 


v.  Ashbee,  7  Id.  U4  ;  Matliieson  ft  liar- 
rod,  Ibid.  270;  Morris  r.  Wright,  Lt>W 
Rep.  6  Ch.  279;  Kelly  ft  Hodge,  29 
L  T.  k.  a.  387. 

8  Blunt  a,  Patten.  I  Paine,  393,  897  ; 
Stevens  ft  Cady,  14  How.  628  ;  Stevens 
v.  Glmlding,  17  Id.  447;  Farmer  v. 
Culvert  Lithographing,  Engraving,  & 
Map-Publishing  Co.,  5  Am  L.  T.  R. 
168;  Rees  v.  Peltter,  76  III.  476;  Stan- 
nard  v.  Lee,  Law  Rep.  6  Ch.  346. 

9  Mutlhewson  ■<  Stoekdale,  12  Ves. 
270;  Longman  v.  Winchester,  Lfl  Id. 
269. 

«•  Wilkins  v.  Aikin,  17  Vea.  422; 
BotlBI  ft  Arthur,  1  Hem.  &  M.  603; 
Hogg  v.  Scott,  Law  Rep.  18  Eq.  444. 

11  M'Neill  ft  Williams,  11  Jur.  844  ; 
King  v.  Reed,  8  Ves.  223,  note  ;  Bnily 
v.  Taylor,  3  L.  J.  (Ch.)  06,  1  Rusa.  4 
My.  78. 

11  Cox  ft  Land  &  Water  Journal  Co,, 
Law  Rep    9  Eq 

'•  Banker  ft  Caldwell,  8  Minn.  94. 
"  Scott  ft  Stanford,  Law  Rep.  3  Eq. 
718;  Maclean  »•.   Moody,  20  Sc.  Seas. 
I  ser.  1154  ;  Wulford  v.  Johnston, 
Ibid.  1160.  note. 

•  Alexander   ft   Mackenzie,  9   Seat. 
I  ser.  748, 
'«  Rundell  ft  Murray.  Jac.  311. 
W  (irace  p.  Newman,   Law   Rep.   19 
Eq.  623. 

9  -ott  v.  Stanford,  Law  Rep.  3  Eq. 
718 ;  Maclean  ft  Moody,  20  Sc.  Seaa. 
Caa.  2d  ser.  1164. 
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published  works.  But  in  all  cases  the  compiler  must  have  a 
right  to  use  the  materials  constituting  his  compilation.  They 
must  be  gathered  from  common  sources ;  or,  if  they  are  not, 
he  must  have  authority  to  appropriate  them,  unless  the  use 
made  of  them  be  such  as  not  to  amount  to  piracy.  He  cannot 
make  other  than  a  "  fair  use  "  of  a  copyrighted  publication, 
without  the  consent  of  the  owner. 

Materials  need  not  be  new.  —  It  IS  BO  objection  to  the  Copy- 
right in  a  compilation  that  the  compiler  is  not  the  author  of 
its  component  parts;  that  all  the  materials  used  may  be  found 
in  other  publications.  Selecting,  arranging,  and  combining 
existing  materials  in  a  useful  form  is  recognized  by  the  law 
as  an  act  of  authorship,  and  as  creating  a  title  to  exclusive 
ownership.1    In  Lawrence  p.  Dana,  where  the  plaintiff  claimed 


1  "  It  ia  a  great  mistake  to  suppose, 
because  all  the  materials  of  a  work  or 
some  parts  of  its  plan  and  arrange- 
ments and  modes  of  illustration,  may 
be  found  separately,  or  in  a  different 
form,  or  in  a  different  arrangement,  in 
other  distinct  works,  thnt  therefore,  if 
the  j)l«n  or  arrangement  or  combina- 
tion of  these  materials  in  another  work 
is  new,  or  for  the  first  time  made,  the 
author,  or  compiler,  or  framer  of  it. 
(call  him  which  you  please,)  is  not  en- 
tilteil  to  a  copyright.  The  reverse  is 
the  truth  in  law,  and,  a*  I  think,  in 
common  sense  also.  It  is  not,  for  ex- 
ample, in  the  present  case,  of  any  im- 
portance that  the  illustrating  of  lessons 
in  Arithmetic  by  attaching  unit  marks 
representing  the  numbers  embraced  in 
the  example,  may  be  found  by  dot*  in 
Wsfllari  Optra  MmtkamaOoa,  (p.  28); 
or  in  Colburn's  Arithmetic  in  the  form 
of  upright  linear  marks,  in  a  pamphlet 
detached  from  the  main  work.  That 
is  not  what  the  plaintiff  purport.*  to 
found  his  copyright  upon.  He  does 
not  claim  the  first  use  or  invention  of 
unit  marks  for  the  purpose  above  men- 
tioned. The  use  of  these  is  a  part  of 
and  included  in  his  plan  ;  but  it  is  not 
the  whole  of  hit  plan.  What  he  does 
claim  is :  1,  the  plan  of  the  lessons  in 
his  book  ;  2,  the  execution  of  that  plan 
in  a  certain  arrangement  of  a  set  of 


tables  in  the  form  of  lessons  to  illus- 
trate those  lessons ;  3,  the  gradation  of 
examples  to  precede  each  table  in  such 
manner  as  to  form  with  the  table  a 
peculiar  and  symmetrical  appearance 
of  each  page  ;  4,  the  illustration  of  his 
lessons  by  attaching  to  each  example 
unit  marks  representing  the  numbers 
embraced  in  the  example.  It  is,  there- 
fore, this  method  of  illustration  in  the 
aggregate  thai  he  claims  as  hi*  hm  n 
tiou  ;  each  page  constituting  of  itself  a 
complete  lesson;  and  he  alleges  that 
the  defendants  have  adopted  the 
plan,  arrangement,  tables,  gradation  ..f 
examples  and  illustrations  by  unit 
marks,  in  the  same  page,  in  imitation 
of  the  plaintiff's  book,  and  in  infringe- 
ment of  his  copyright,  anil,  in  con- 
tinuation of  this  statement,  he  refers  to 
divers  pages  of  his  own  book  in 
parison  with  divers  pages  of  the  book 
c j t  i  h . •  defendant*. 

"  Now  I  say  that  it  is  wholly  imma- 
terial whether  each  of  these  particu- 
lars,  the  arrangement  of  the  tables  and 
forma  of  the  lessons,  the  gradation  of 
the  example-  to  precede  the  tables,  the 
illustration  of  the  examples  by  unit 
marks,  had  each  existed  in  a  separate 
form  in  different  and  separate  works 
before  the  plaintiff's  work,  if  they  had 
never  been  before  united  in  one  com- 
bination ur  in  one  work,  or  on  one  page 
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copyright  in  his  annotations  to  Wheaton's  International  Law, 
the  notes  consisted  chiefly  of  materials  taken  from  common 
sources.  But  to  gather  this  matter  from  other  works  on  inter- 
national law,  public  documents,  pamphlets,  newspapers,  maga- 
zines, &c,  arrange,  digest,  and  combine  it  with  Wheatoifs  text, 
required    research,   expense,    learning,   and  judgment.      The 

it  was  a  work  of  great  value,  due  to  the  labors  of  the 
editor,  and  as  such  was  entitled  to  copyright  not  less  than  is  a 
production  wholly  original.1  So  in  Black  v.  Murray,  protection 
was  claimed  for  Lockhart's  annotated  edition  of  Pcott's  Min- 
strelsy of  the  Scottish  Border.  The  copyright  in  the  text  had 
expired.  Of  the  two  hundred  notes  added  by  the  editor,  it 
appeared  that  only  fifteen  were  original,  while  the  rest  were 
quotations.  But  the  court  placed  a  high  value  on  the  work  of 
the  editor,  who  with  great  literary  research  and  judgment  had 
made  apt  selections,  and  skilfully  applied  them  to  illustrate 
Scott's  ballads.2    So,  in  Banks  v.  McDivitt,3  the  compilation 

stated  of  notes  and  citations  of  authorities  appended  to 
statutes.  The  statutes  were  public  property,  and  the  use  of 
the  authorities  cited  was  open  to  all  persons.     But  the  com- 


in  the  manner  in  which  the  plain! iff 
lu»  united  and  connected  them.  No 
person  hud  a  right  to  borrow  the  same 
plan  and  arrangement  and  illustration* 
md  servilely  to  copy  them  into  any 
other  work.  The  name  material*  were 
certainly  open  to  be  u*cd  by  any  other 
author,  and  he  would  be  at  liberty  to 
use  unit  mark*  and  gradation*  of  ex- 
amples and  tables  ami  illustrations  of 
the  lessons  and  to  place  them  in  the 
fame  page.  But  lie  could  not  bo  at 
liberty  to  transcribe  the  very  lesson* 
and  pages  and  examples  and  illustra- 
tions of  the  plaintiff",  and  thus  to  rob 
i  the  fruits  of  his  industry,  his 
skill,  and  his  expenditures  of  time  and 
money."  Story.  J.,  Emerson  v.  Davies, 
3  Story,  7 1 

•  2  Am.  T.   T   U.  v  a.  408, 
«9.v  ts.  3d  ser.  841'. 

Lord  President  Inglis  said:  "It 
teems  to  me  tluit  DOSM  of  this  kind 
are  almost  chiefly  valuable  in  bring- 
ing together  and  in  combination,  the 


thoughts  of  the  same  author  in  differ- 
ent places,  or  the  thoughts  of  other 
authors,  or  of  critics,  bearing  upon  the 
point  that  is  under  consideration ;  and 
nothing  could  better  illustrate  it  than 
a  number  of  the  notes  which  we  see  in 
these  very  volumes,  and  which  are  ex- 
ceedingly interesting  and  valuable  as 
matter  of  literary  and  critical  taste  and 
n'lit.  The  quotations  are  in  many 
places  most  apposite,  and  highly  illus- 
trative of  the  text,  and  exceedingly  in- 
teresting to  the  reader;  and  certainly 
the  selection  and  application  of  such 
quotations  from  other  books  may  exer- 
cise as  high  literary  faculties  as  the 
composition  of  original  matter.  They 
may  be  the  result  hntb  of  skill  and  of 
labor  and  of  great  literary  taste;  and 
therefore  I  think  the  circumstance  that 
the  notes  consist  to  a  great  extent  of 
quotations  is  any  thing  but  a  dispar- 
agement of  their  value."  Ibid.  845. 
»  13  Blatchf.  1G3. 
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bination  of  the  citations  with  the  statutes  was  a  valuable  and 
useful  work,  in  which  copy  right  was  held  to  vest. 

But  a  mere  copy  or  reprint  of  common  materials,  without 
novelty  or  value  in  their  arrangement  or  combination,  is  not 
entitled  to  copyright  as  a  compilation  ;  for  in  such  case  there 
is  nothing  to  represent  authorship  on  the  part  of  the  com- 
piler.1 

Copyright  is  In  Arrangement  and  Combination  of  Materials.  — 
No  protection  is  given  to  the  component  parts  of  a  compilation 
independently  of  their  arrangement  and  combination.  Of  these, 
the  compiler  is  not  the  author,  and  he  can  have  no  exclu- 
property  in  what  is  common  and  open  to  all.  Nor  is  the 
arrangement  and  combination,  independently  of  the  materials 
themselves,  a  proper  subject  of  copyright.2  It  would  be  a 
monopoly  harmful  to  learning,  and  therefore  opposed  to  the 
purpose  of  copyright  laws,  to  give  to  any  one  the  right  to  say 
that  his  mode  of  using  common  materials,  his  arrangement  or 
combination  or  plan  of  treatment,  shall  not  be  followed  in  any 
subsequent  publication.  The  copyright  vests  in  the  materials 
as  combined  and  arranged  ;  in  the  union  of  form  and  sub- 
stance. Any  one  may  use  the  same  materials  in  a  different 
combination,  or  adopt  a  similar  arrangement  for  different  selec- 
tions. But  no  person  can  copy  both  the  substance  and  the 
arrangement  of  a  compilation,  and  use  the  same  material,*,  in 
the  same  form,  without  committing  piracy.8 


i  Hedderwick  v.  Griffin,  3  Sc.  Sees. 
Cas.  2d  Eer.  383,  See  also  liundell  v. 
Murray,  Jac.  311  ;  JoIHe  v.  Juquet,  1 
Blatchf.  618, 

-  Pike  v.  Nicholas,  Law  Rep.  6  Cli. 
251  ;  Mack  v.  Petter,  Law  Rep.  14  Eq. 
431 ;  Webb  i>.  Power*,  2  Woodb.  &  If. 
407 ;  Farmer  p.  Calvert  Lithographing, 
Engraving,  &  Map-Publishing  Co.,  6 
Am.  L.  T.  R.  168;  Lawrence  v.  Cupples, 
0  U.  S.  Pat.  Off.  Gaz  264. 

3  Br.  BarftVki  i>.  Nicholson,  2  Sim. 
&.  St.  1 ;  Murray  0.  Bogne,  1  Drew. 
368;  Jan-old  v.  Houltton,  3  Kay  & 
J.  708;  Spiers  c.  Brown,  6  W.  ft, 
862.  Am.  Gray  i\  Russell,  1  Story, 
11;  Emerson  r.  Pavies,  3  hi 
Greene  t.  Bishop,  1  Cliff  186)  Law- 
rence t".  Dana,  '2  Am    1,    T.  R.  w.  8. 


402;   Banks  v.  McDWitt,  13   Blatchf. 

163. 

In  Lawrence  v.  Dnna,  supra,  429, 
Mr.  Justice  Clifford  said  :  — 

"  Judge  Story  held,  in  the  case 
of  Emerson  P.  Davies,  3  Story,  780, 
that  every  author  had  a  copyright  in 
the  plan,  arrangement,  and  combina- 
tion of  his  materials,  and  in  bis  iim»U* 
of  illustrating  his  subject,  if  it  be  new 
and  original ;  and  it  was  also  bel«l.  in 
Greene  v.  Bishop,  1  Cliff.  190,  that 
there  may  be  a  valid  copyright  in  the 
plan  of  a  book,  as  connected  with  the 
arrangement  and  combination  of  the 
material*} ;  and  no  doubt  is  MitMrt 
that  both  those  decisions  were  correct ; 
but  it  is  a  mi-!  iU-  to  suppose  that  a 
subsequent  writer  can  be  held  to  have 
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But  when  the  compiler  does  not  use  the  common  matter  in 
the  exact  form  in  which  he  finds  it,  but  gives  its  substance  in 
his  own  language,  — translates,  abridges,  revises,  or  otherwise 
changes  its  form, — he  {icrfurrns  an  act  of  authorship  which  gives 
to  the  matter  so  used  the  character  of  an  original  composition, 
Xhus,  in  Lawrence  p.  Dana,1  it  appeared  that  some  of  the  notes 
in  which  copyright  was  claimed  consisted  of  verbatim  quota- 
tions; and  iu  these  the  compiler   had  no  exclusive  property 
apart  from  their  arrangement  and  combination  with  Whcaton's 
text.     But,  in  preparing  others,  he  had  rewritten,  digested,  or 
abridged  the  original ;  and,  in  some  instances,  he  had  made 
•translations  from  foreign  languages.     Such  notes  were  his  own 
productions,  within  the  meaning  of  the  law  ;  and  no  one  had  a 
Tight  to  appropriate  them,  with  or  without  their  arrangement 
and  combination. 

In  the  coses  wherein  copyright  has  been  recognized  in  com- 
pilations of  matter  token  from  published  works,  such  matter 
has  been  more  or  less  elaborated  by  the  compiler,  so  as  to  cre- 
ate in  him  some  title  to  authorship  ;  or  it  has  been  combined 
with  some  other  composition  in  the  form  of  annotations.  But 
the  principle  which  has  governed  in  these  cases  must  extend 
to  a  compilation  of  literary  selections  whose  language  is  not 
changed  by  the  compiler,  and  which  are  not  used  for  purposes 
of  annotation.  Thus,  valuable  selections  of  poems,  or  prose 
compositions,  are  sometimes  made  and  arranged  with  reference 
to  their  subject-matter  ;  proverbs,  quotations,  <fcc,  may  be  com- 
piled so  as  to  form  useful  collections ;  hymns  may  be  selected 
and  classified  with  a  view  to  their  use  on  appropriate  occa- 
sions.3    Compilations  of  this  kind  may  have  a  material  value, 

infringed  a  book  where  lie  has  not  bor- 
rowed any  of  the  materials  of  which 
the  book  is  composed.  New  maif-riab 
are  certainly  the  proper  objects  of 
copyright  ;  and  old  materials,  when 
subsequently  collected,  arranged,  and 
combined  in  a  new  and  original  form, 
are  equally  so  ;  and  in  either  case  the 


fVingement  of  the  property  protected 
by  the  copyright;  but  the  property  in 
the  latter  case  consists  chiefly,  if  not 
entirely,  in  the  plan,  arrangement,  and 
combination  of  the  materials  collected 
and  presented  in  the  book,  as  any 
other  person  may  collect  from  the 
original  sources  the  same  materials, 
plan,  arrangement,  ami  combination  of    and  arrange  and  combine  them  in  any 


the  materials  are  as  fully  protected  by 
the  copyright  as  the  materials  embodied 
in  the  plan,  arrangement,  and  combina- 
tion.    Damages  may  be  recovered   to 

either  of  the  supposed  cases  for  the  in- 


other  manner  not  substantially  the 
same-  as  that  of  the  antecedent  author." 

1  2  Am.  L.  T.  R.  IT.  B.  402. 

u  Marzials  r.  Gibbons,  Law  Rep.  9 
Ch.  618. 
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due  to  the  choice  and  arrangement  of  the  selections ;  and,  in 
such  case,  there  seems  to  be  no  reason  why  they  may  not  be 
proper  subjects  of  copyright.1 

Abridgments,  Digests,  Translations,  and  Dramatizations. 

The  law  is  well  settled  that  productions  of  these  kinds  are 
proper  subjects  of  copyright,  and  all  are  governed  by  the  same 
principle.  He  who  honestly  abridges,  translates,  or  dramatizes, 
reproduces  a  work  in  a  new  and  useful  form;  and  for  the  re- 
sults of  his  labor,  skill,  and  learning  he  will  be  entitled  to  the 
same  protection  extended  to  original  compositions.  But,  to  be 
entitled  to  copyright,  the  production  must  be  something  more 
than  a  mere  copy  of  the  whole  or  parts  of  the  original.  It  must 
be  the  result  of  independent  labor  other  than  that  of  copying, 
and  there  must  be  substantial  and  valuable  fruits  of  authorship 
on  the  part  of  the  maker. 

A  genuine  abridgment  is  a  reproduction  of  the  matter  or 
substance  of  a  larger  work  in  a  condensed  form,  and  in  lan- 
guage which  is  not  a  mere  transcript  of  that  of  the  original. 
But  to  reduce  the  size  of  a  work  by  copying  some  of  its  parts 
and  omitting  others  creates  no  title  to  authorship  ;  and  the 
result  will  not  be  an  abridgment  entitled  to  protection,  within 
the  meaning  of  the  law.'-'  A  digest  is  governed  by  the  same  prin- 
ciple.3 The  title  of  a  translator  is  founded  on  the  simple  fact 
that  he  has  made  the  translation.  He  is  not  required  to  make 
any  other  change  in  the  original  than  to  reproduce  it  in  other 
language.* 

Whether  the  translation  or  abridgment  has  been  made  with 
learning  and  skill,  or  otherwise, -is  a  matter  of  which  the  law 


1  In  Rundetl  ft  Murray,  where  a  col- 
lection of  recipes  for  cookery  and  other 
domestic  purposes  was  in  controversy, 
Lonl  Eldon  laid  :  "  It'  the  plaintiff  bad 

composed  these  receipts,  or  embodied 
and  arranged  them  in  a  book  she  would 
have  a  copyright  in  it  ;  but  it"  kin  had 
only  collected  them  and  handed  them 
over  to  Mr.  Murray,  I  do  not  appre- 
hend that  they  would  be  the  subject  of 
copyright."    Jac.  314. 

»  Gray  ft  Russell,  1  Story,  11 1  Fol- 


Bom  n  Marsh,  2  Id.  100  ;  Story's  Ez«0> 
utors    ft   Holconbe,   4    McLean,  806; 
Lawrence  it.  I  hum,  2  Am.  L.  T.  | 
402.     Other   cases  relating  to  abridg- 
ments are  cited  in  Chap.  IX. 

Sweet  ft  Benning.  1«3  C.  B.  459. 
*  Wyait  v.  Barnard,  3  Ves.  &  B. 
77  ;  Ruoney  v.  Kelly,  14  lr.  Law  Rep. 
K.  a.  158  ;  Emerson  v.  Davi. 
768;  Shook  ft  Rankin,  6  Biss.  477; 
Shook  c.  Rankin.  8  (.'cut.  Law  Jour, 
210. 
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takes  no  cognizance-  The  question  is,  whether  there  has  been 
r»al  abridging  or  translating,  or  mere  copying.  Nor  is  it 
material  how  closely  two  rival  productions  may  resemble  each 
other,  provided  each  is  the  result  of  independent  labor.  Pro- 
tection may  be  secured  for  an  abridgment  or  translation  of  any 
work  not  protected  by  copyright.     Any  number  of  persons  may 

lake  a  similar  use  of  a  common  original,  and  each  will  be 
entitled  to  copyright  in  his  own  production.  So  any  one  may 
acquire  copyright  for  an  abridgment  or  translation  of  a  copy- 

ighted  work,  provided  he  has  the  consent  of  the  owner  so  to 
use  it.  But  it  is  maintained  elsewhere  that,  to  make  such 
use  of  a  copyrighted  work,  without  due  authority,  is  piracy.1 

The  above  principles  apply  equally  to  dramatizations,  which 
are  considered  in  another  part  of  this  work.9 


Law  Reports. 

The  report  of  a  law  case  generally  consists  of  two  parts  : 
1.  the  opinion  delivered  by  the  court;  2,  the  matter  prepared 
by  the  reporter.  The  latter  usually  comprises  the  head-notes, 
giving  a  digest  of  the  decision,  a  statement  of  the  facts  of  the 
case,  a  synopsis  of  the  arguments  of  the  counsel,  and  such  other 
matters  as  are  sometimes  added  to  make  the  report  complete. 

Matter  Prepared  by  Reporter.  —  It  is  settled,  both  in  England 
and  in  the  United  .States,  that  valid  copyright  may  be  acquired 
by  a  reporter  for  those  parts  of  a  report  of  wlucli  he  is  the 
author  or  compiler.8     The  head-notes,  additional  citations  in 

1  See  Chap.  IX.  BtilnTillfl  In  l he  decision  in  Wheaton 

Set     '   m  ktuwtion*  considered  in    v.  Peter*,  Mr.  Justice  Story,  who  was 
Chap.  XIV.;  also.  Chap.  IX  one  of  the  jinxes  who  concurred  in  it, 

*  Br,  Butter  worth    r.    Itobinson,   6    said  :  "  It  was  held  (hat  the  opinions 
Yea.  709;  Saunders  v.  Smith,  3  My.  &    of  the  court,  being  published  under  the 
Of    711  .   Sweet   i     Shaw,  :i  .Mir.  "217;     authority  of  Congress,    were    not   the 
Sweet  p.  Maugham,  11  Sun.  51  ;  Hodges     proper    subject    "t    |'7iv;iie    copyright. 
t'i ;   Sweet  ».  Hen-     But    it    was    ns   little    doubted    by  the 
10  C    B.  iBQ.     Am.  When  ton  r      court  that  Mr.   Wheaton   had  a  copy- 
1,664;  Buckus  r.  Gould,    right  in  his  own  marginal   notes,  and 
7  How.  79M ;  Little  w.  Gould.  2  Blatchf.     iu   the   arguments  of  counsel   as  pre- 
pared and  arranged  in  his  work.     The 
cause  went  back  to  the  Circuit  Court 
for  the  purpose  of  further  inquiries  aa 
to   the  fact,  whether  the  requisites  of 


166,  Sti'J;  Little  r.  Hull,  !*  How.  166; 

Banks,   -t     How.    IV.   72; 

>.  Banks,  7  Blatchf.  162,  on  ap, 

13  Wall.  608;    CbaM  <■.  Sanborn,  6 

l/.r    ml    Gaz.  U82;  Banks  e.  Mc-     the    act   of   Congress   bad    been   com- 


Hivus,  liBlatclif.  16& 


plied  with   or    not  by  Mr.   Wheaton. 
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the  form  of  foot-notes,  the  statement  of  facts  and  abstract  of 
arguments  of  counsel,  represent  the  results  of  the  labor  and 
the  authorship  of  the  reporter;  but,  in  reporting  the  opinion 
delivered  by  the  court,  lie  gives  a  mere  copy  of  what  he  is  not 
the  author.  In  this  he  can  have  no  exclusive  rights,  although 
he  may  have  written  a  vrrbatim  report  of  it  from  the  lips  of  the 
judges.  So,  when  the  head-notes  are  prepared  by  the  judge,  as 
they  sometimes  are,  the  reporter  has  no  rightful  claim  to  copy- 
right in  them  ;  for,  in  such  case,  he  is  the  mere  copyist  of  what 
another  is  the  author.1  Nor  is  the  reporter  entitled  to  any 
copyright  when  he  is  employed  on  the  condition  that  the 
exclusive  property  in  the  results  of  his  labor  shall  belong  to 
the  State  ;  for  then  he  has  voluntarily  parted  with  his  rights.2 
But,  in  such  case,  he  does  not  lose  his  title  to  reports  prepared 
by  him  after  the  expiration  of  his  term  of  office,  and  when  he 
is  no  longer  employed  or  paid  by  the  State.3 

Abridgments,  Digests,  and  Selections  of  Cases. — There  is  no 
principle  to  prevent  a  person  from  acquiring  a  valid  copyright 
for  a  bona  Jide  abridgment,  digest,  or  synopsis  of  any  judicial 
decision,  whether  it  be  obtained  from  oral  delivery  in  court  or 
from  any  published  report ;  provided,  of  course,  that  the  de- 
cision is  common  property,  or,  if  not,  that  the  reporter  has 
authority  so  to  use  it.  Indeed  the  head-notes,  in  which  the 
exclusive  property  of  the  reporter  has  been  recognized,  are  but 
a  digest  of  the  decision.  So,  a  selection  and  arrangement  of 
cases  relating  lo  a  particular  branch  or  subject  of  the  law  may 
have  a  material  value  as  a  compilation  due  to  the  labor, judgment, 
and  learning  of  the  compiler-  Exclusive  property  in  such  a 
work  may  be  acquired  on  the  principle  that  a  compilation  con- 
sisting wholly  of  old  materials  is  recognized  as  a  proper  subject 
of  copyright. 

Opinions  of  the  Court.  — I  have  seen  no  sound,  clear  exposition 
of  the  law  governing  copyright  in  judicial  decisions.     In  the 

Gray  v.  Russell, 


This  would  have  been  wholly  useless 
and  nugatory,  unless  Mr.  Whcaton's 
marginal  notes  am!  abstracts  of  argu- 
ments could  hare  been  the  subject  uf  a 
copyright,  for  that  was  all  the  work, 
which  could  be  the  subject  of  copy- 
right; so  that  if  Mr.  Peiers  had  vi.i 
fatted    that    right,   Mr.   Whealon   was 


entitled  to  redress." 
l  Btofgr,  21. 

1  Chase  t:   Sanborn,   6   U.   S.   Pat. 
Off.  (hi t.  932. 

-   Little  v.  Gould,  2  Blatchf.  165,  362. 
a  Little  e.  Hall,  is*  Bum.  166.    See 

this  case  considered  in  Chap.  VII. 
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English  coses,  wherein  protection  has  been  given  to  legal 
reports,  the  courts  have  not  expressly  declared  whether  the 
copyright  claimed  by  or  through  the  reporter  vested  only  in 
the  matter  prepared  by  him,  or  exteuded  also  to  the  opinion 
itself.1  In  the  United  States,  it  has  been  held  that  neither  the 
reporter  nnr  the  judge  can  acquire  copyright  in  the  judgment 
pronounced  by  the  court ;  and  the  opinion  seems  to  have  been 
entertained  that  such  production  is  not  a  proper  subject  of 
copyright.2  In  Wheaton  i\  Peters,  the  Supreme  Court  of  the 
United  States  was  "unanimously  of  opinion  that  no  reporter 
has  or  can  have  any  copyright  in  the  written  opinions  delivered 
by  this  court ;  and  that  the  judges  thereof  cannot  confer  on  any 
reporter  any  such  right"3  It  has  not  been  expressly  declared 
in  any  modern  case  that  copyright  will  vest  in  a  judicial  deci- 
sion ;  but  the  law  on  this  point  may  be  easily  determined. 

May  be  Copyrighted  by  Government.  —  Property  in  judicial 
decisions  is  governed  by  the  same  general  principles  that  apply 
to  all  literary  compositions.  They  are  a  proper  subject  of 
copyright;  and  when  the  provisions  of  the  law  are  complied 
with,  as  in  the  case  of  other  productions,  they  will  be  entitled 
to  the  same  protection  accorded  to  any  copyrighted  work, 
Where  such  protection  has  been  denied,  the  decision  of  the 
court  could  not  rightly  havn  been  otherwise  ;  for  the  reason  that 
the  copyright  had  not  been  properly  secured,  or  the  plaintiff's 
title  was  defective.  It  is  obvious  that  the  copyright  in  an 
opinion  written  or  delivered  by  a  judge  cannot  be  acquired  by 
a  reporter  or  the  first  publisher  on  the  ground  of  author- 
ihip,  for  the  reason  that  he  is  not  the  author.  It  is  not 
less  clear  that  the  judge  who  pronounces  the  decision  is  not 
entitled  to  the  copyright  therein,  because  he  is  not  the  owner 
of  the  property.  Hence,  neither  in  the  judge  nor  in  the  re- 
porter will  a  valid  copyright  vest,  except  by  a  derivative  title. 
The  copyright  must  be  secured  by  the  owner  of  the  property  ; 
;in<l  all  difficulty  disappears  when  it  is  determined  who  is  the 
owner.  Elsewhere  it  is  shown  that  any  person  who  employs 
another  to  prepare  a  work  may,  by  virtue  of  the  contract  of 

1  Seethe  English  cases  cited,  ante,  oiher  American  cases  cited,  tint*,  p.  159, 
p.  169.  note  3.  note  3. 

Peters,  R  Pet.  fy.»  1,664;         *  8  Pet.  668.     See  remarks  of  Mr. 
Little  r.  Gould.  2  fflatohf,  lt'.o,  862.    See     Justice  Story,  anlr,  p.  lo'J,  note  3. 

11 
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employment,  become  the  owner  of  the  literary  property  therein.1 
On  this  principle,  the  people  who  employ  and  pay  judges  are 
the  rightful  owners  of  the  literary  property  in  the  opinions 
written  by  them.  Hence,  the  United  States  government  may 
Becure  to  itself  the  copyright  in  the  decisions  pronounced  in 
the  federal  courts,  and  each  State  may  do  the  same  with  the 
opinions  of  its  own  judges.  And  the  government  may  confer 
upon  any  person  the  right  of  securing,  or  the  copyright  after 
it  has  been  secured.  Of  course  the  State,  as  in  the  case  of  an 
individual,  may  lose  its  exclusive  right  of  property,  and  it 
usually  does,  by  permitting  the  work  to  lie  published  without 
being  copyrighted;  or,  it  may  declare  by  its  constitution  or  by 
statute  that  such  decisions  shall  be  public  property.2  But,  if 
the  government  chooses  to  retain  its  property,  and  takes  the 
steps  required  in  the  case  of  every  literary  composition  for  ita 
protection,  a  valid  copyright  may  be  secured. 

The  doctrine  that  the  State  may  have  an  exclusive  property 
in  the  decisions  of  its  judges,  although  the  courts  appear  to 
have  lost  sight  of  it  in  more  recent  times,  was  advanced  in 
England  more  than  two  centuries  ago.  In  UiGti,  the  House  of 
Lords,  affirming  the  judgment  of  the  Lord  Chancellor  who  had 
granted  an  injunction  against  members  of  the  Stationers'  Com- 
pany, held  that  Atkins  had  acquired  from  the  king  the  exclusive 
right  of  printing  Rolle's  Abridgment.3  So,  in  1672,  the  same 
tribunal  reversed  the  decision  of  the  Common  Pleta,  that  the 
property  in  the  third  part  of  Croke's  reports  was  in  Roper, 
who  had  derived  his  title  from  the  executors  of  the  reporter, 


1  See  Chap.  IV. 

8  The  constitution  of  New  York 
adopted  in  184tS,  art.  ft  s.  22,  declared 
that  "  tin-  legislature  shall  provide  for 
the  speedj'  publication  of  all  statute 
laws,  and  of  such  judicial  decisions  as 
it  oiaj  deem  expedient.  And  all  laws 
and  judicial  decisions  shall  be  free  for 
publication  by  any  person."  The  lan- 
guage nf  this  section  is  somewhat 
varied  in  the  constitution  us  amended 
in  1867.  See  art.  vi.  a,  2.!.  In  Little 
t-.  Gould,  '2  Slated  T.  bio,  MS,  it  wns 
held  that  the  provision  in  th 
tion  of  1846  did  not  affect  the  exclu- 
sive properly  claimed  by  the  State,  in 


the  parts  of  the  reports  of  the  Court  of 
Appeals  consisting  of  the  notes  and 
references  prepared  by  the  State  re- 
porter who  had  been  appointed  pursu- 
ant to  the  statute  of  1860,  c.  'J4-">.  Sec- 
linii  two  of  this  act  provided  that  "the 
copyright  of  any  notes  or  references 
made  by  Am  Stale  reporter  to  any  of 
said  reports  shall  be  vested  in  the 
Sr.ivi.irv  nf  Mate  for  the  benefit  of 
the  people  of  this  State."  See  also 
Chase   <     Sunburn,    |    l      S.  I'm.  Off. 

*  Atkiu'i  Case,  cited  4  Hurr.  2815, 
reported  Carter,  bi> ;  Bae.  Abr.  l'rerog. 
F.  6. 
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and  held  that  u  the  copy  helonged  to  the  king,"  by  whom  the 
defendant  Streater  had  been  licensed  to  print.1     Whether  the 
Icing's  rights  were  affirmed  on  the  principle  of  property  or  pre- 
rogative does  not  appear  from  the  reports  of  the  cases.     One 
of  the  grounds  on  which  Atkin's  case  was  argued  was  that  of 
property  jn  the  king,  who  paid  the  judges.     Lord  Mansfield 
emphatically  maintained  that  the  judgment  of  the  Lords  rested 
solely  on   this  ground,  and  that  it  could  be  defended  on  no 
•/ther.a 


1  Roper  p.  Streater,  cited  4  Burr. 
2816;  a.  ol  Skin.  234;  1  Mod.  267  ;  Bac. 
Abr.  l'rerog.  F.  5. 

1  Millar  r.  Taylor,  4  Burr.  2401  et 
uq.  See  ante,  p.  63,  note  5.  The  doc- 
>f  the  king's  exclusive  right  to 
publish  the  acts  of  Parliament  was 
recognized  in  Baskett  u.  University  of 
Cambri'k'c.  decided  in  1768,  by  the 
King's  Bench,  of  which  Lord  Mans- 
I- tire.  1  W.  Bl.  106; 
-  Burr.  061.  Of  this  judgment, 
Lord  Ifansfteld,  In  Millar  v.  Taylor,  4 
Burr  2404,  said  :  "  YYV  had  no  idea  of 
any  prerogative  in  the  crown  over  the 
press ;  or  of  any  power  to  restrain  it 
by  exclusive  privileges,  or  of  any 
power  to  control  the  subject  matter  on 
which  a  man  might  write  or  the  man- 
ner in  winch  be  might  treat  it.  We 
rested  apon  property  from  the  king's 
right  of  original  publication.  Acts  of 
Parliament  (ire  the  works  of  the  legis- 
lature ;  and  the  publication  of  them 
has  always  belonged  to  the  king  u  the 
executive  part  and  as  the  head  and 
»overeign." 
others  have  contended  that  the  right 
■imed  by  the  king  was  founded  on 
•rogative,    and    not   property.     See 

»i8. 
For  a  long  time,  it  was  considered 
unlawful  to  publish  reports  of  judicial 
matters  without  a  license.  In  the  pref- 
ace to  Douglass  Reports,  vol.  i.  p.  ix, 
the  reporter  says  .  "  Soon  after  the  Res- 
i  act  of  Parliament  having 
prohibited  die  printing  of  law-book* 
without  the  license  of  the  Lord  Chain 
cellur,  the  two  Chief  Justices  and  the 
Baron,  it  became  the  practice  to 
such  a  license  to  all  reports 
;er  that  period  in  which  it 


was  usual  for  the  rest  of  the  judges  to 
concur,  and  to  add  to  the  inprimatar  a 
testimonial  of  the  great  judgment  and 
learning  of  the  author.  The  act  was 
renewed  from  time  to  time,  but  Anally 
expired  in  the  reign  of  King  William. 
But  the  saint-  form  of  license  and  testi- 
monial continued  in  use  till  not  many 
years  ago  ;  when,  as  one  had  become 
imnivessary,  ami  the  other  was  only  a 
general  commendation  of  the  writer, 
and  no  voucher  for  the  moritof  the  work, 
the  judges,  I  believe,  came  to  a  resolu- 
tion not  to  grant  them  any  longer  ;  and 
accordingly  the  more  recent  reports 
have  appeared  without  them." 

Sir  James  Burrow  apologized  for 
publishing  his  reports  without  license 
and  the  usual  im/jriimttnr,  and  said  :  "  I 
know  it  is  a  contempt  of  this  court  to 
publish  their  proceedings;  it  is  against 
a  standing  order  of  the  Homo  of  Lords 
to  publish  proceedings  there  upon  ap- 
peals or  writs  of  error.  They  ought  to 
be  published  under  authoritative  care 
and  inspection;  but  since  the  Yenr 
Books,  no  judicial  proceedings  have 
been  so  published,  either  by  the  House 
of  Lords,  or  by  any  court  in  Westmin- 
ster Hall,  except  State  trials."  1  Burr, 
preface,  p.  vii. 

More  recetilly,  the  courts  have  exer- 
cised the  right  uf  restraining  the  publi- 
i  of  their  proceedings,  on  the 
ground  that  it  is  an  interference  with 
the  administration  of  justice.  The 
King  p.  Clement.  4  Barn.  &  Aid.  218. 
See  also  Tichburne  r.  Mostyu.  Lnw 
Rep.  7  Eq,  66,  note.  So,  also,  the 
House  of  Lords  has  claimed  the  exclu- 
sive right  of  publishing  the  proceed- 
ings of  trials  had  before  it.  Gurney  v. 
Longman,  13  Yes.  403. 
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Statutes  and  Public  Documents. 

Statutes  are  within  the  same  principle  that  governs  judicial 
decisions.1  They  are  the  property  of  the  government,  which 
employs  and  pays  those  who  make  them.  The  government,  if 
it  chooses,  may  have  them  copyrighted  ;  and  only  the  govern- 
ment, or  some  person  deriving  title  from  it,  has  this  right. 
But  any  person  may  acquire  copyright  in  notes  and  citations 
appended  to  a  statute.3  So,  copyright  was  held  to  vest  in 
certain  forms  which  had  been  prepared  by  following  the  direc- 
tions given  by  the  statute.8 

The  same  general  rule  applies  to  public  documents,  official 
correspondence  of  the  government,  reports  made  by  government 
officers,  &c.  Copyright  may  be  secured  for  such  productions, 
if  the  proper  steps  are  taken  by  the  rightful  owner.4  The 
property  in  public  documents  usually  belongs  to  the  government 
by  virtue  of  the  fact  that  it  employs  and  pays  the  persons 
who  write  them.  But,  when  the  ownership  is  claimed  by  the 
writer,  there  may  be  considerations  of  public  policy  to  prevent 
him  from  publishing  without  the  consent  of  the  government. 

Statutes  and  public  documents  arc  usually  published  by  the 
government  without  being  copyrighted.  Hence  they  become 
common  property  ;  and,  as  far  as  copyright  is  concerned,  may 
be  reprinted  by  any  person. 

Publications  Used  for  Advertising. 

Whether  a  composition  of  this  kind  is  a  proper  subject  of 
copyright  will  depend  on  its  character,  and  not  the  purpose 
for  which  it  is  used.  An  advertisement  which  has  no  other  use 
or  value  than  to  make  known  the  place  and  kind  of  business 
of  the  advertiser  is  not  within  the  scope  of  the  copyright  law. 
But  information,  and  the  results  of  learning,  valuable  to  others 
than  the  advertiser,  may  be,  and  often  are,  contained  in  an 
advertising  publication.  That  valid  copyright  will  vest  in  such 
a  publication  does  not  admit  of  reasonable  doubt.  In  adver- 
tising  the   works  which  he  wishes  to  sell,  a  bookseller   may 

'   See  Baskett  i.  University  of  Cum-         'Alexander    v.    Mackenzie,   9    Sc. 

brulge.  referred  tn  in  note  2.  p.  1H3;  Seas.  Caa.  2d  s-er  748  See  pom,  p.  204. 
also,    Baakell    f.  Cunninpham,   1     W.         «  See   Fnlsoru   «.'.    Marsh,   2   Story, 

Bl.  870;  8.  Q.  2  F.den,  187.  100. 

*  Banks  i*.  McDmtt,  13Blatchf.  163. 


WHAT   MAY    BE    COPYRIGHTED. 


165 


communicate  information  wliich  will  be  a  substantial  contribu- 
tion to  bibliography  ;  another  dealer  may  give  interesting  facts 
concerning  bronzes,  pottery,  furniture,  ur  other  articles.  This 
information  may  be  designed  and  published  by  the  author 
expressly  to  advertise  his  wares,  and  be  circulated  gratuitously 
in  the  farm  of  a  circular,  catalogue,  pamphlet,  or  otherwise, 
for  the  sole  purpose  of  promoting  his  business  interests.  Such 
productions  may  have  a  value  aside  from  that  for  which  they 
are  primarily  intended,  and  which  would  give  them  a  title  to 
copyright  if  published  as  literary  productions;  and  there  is  no 
good  reason  why  this  title  should  be  defeated  by  the  fact  that 
the  author  has  designed  and  uses  them  to  advertise  his  busi- 
ness. There  is  nothing  in  the  letter  or  the  spirit  of  the  law 
of  copyright  to  prevent  him  from  making  this  use  of  his  work, 
and  at  the  same  time  enjoying  the  protection  of  the  statute. 
The  question  depends  not  on  the  intention  of  the  author,  or 
the  use  made  of  the  production,  but  on  its  inherent  qualities. 
Publications  used  for  advertising  must  be  governed  by  the 
same  principles  that  apply  to  other  works.  When  they  lack 
the  inherent  qualities  essential  to  copyright,  they  are  not 
entitled  to  protection  ;  when  they  have  such  qualities,  they  are 
within  the  scope  of  the  law.  Whether  a  particular  publication 
belongs  to  one  or  the  other  of  these  classes,  will,  of  course, 
depend  on  its  character.  The  controlling  inquiry  will  be, 
whether  it  has  any  value  as  a  contribution  to  knowledge,  or  is 
a  mere  advertisement,  useless  for  any  other  purpose  than  to 
make  known  the  business  of  the  advertiser. 
The  question  under  consideration  was  in  direct  issue  in  the 
Dl  Kri»lish  case  of  Cobbett  t\  Woodward  ; l  but  it  is  difficult 
to  determine,  from  the  reported  opinion  of  Lord  Romilly,  on 
what  principles  the  case  was  decided.  The  plaintiff,  an  exten- 
sive dealer  in  upholstery  and  house  furniture,  lrad  published 
ami  copyrighted  an  illustrated  guide  for  furnishing  houses,  and 
circulated  it  as  an  advertisement  of  his  business.  The  defend- 
ant, who  was  engaged  in  the  same  business,  copied  fifty-five 
of  the  illustrations  and  a  large  part  of  the  text.  In  defence, 
it  was  contended  that  the  plaintiff's  book  was  a  mere  adver- 
;uent ;  and  was,  therefore,  not   within  the  copyright  act. 

1  Law  Rep.  14  Eq.  407. 
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The  court  held  that  the  drawings  in  the  complainant's  book 
were  not  entitled  to  protection,  on  the  ground,  as  far  as  can 
be  gathered  from  the  language  of  the  opinion,  that  they  were 
mere  advertisements.  With  regard  to  the  text,  a  distinction 
was  drawn  between  that  part  which  "  bears  the  trace  of  orig- 
inal composition,"  and  that  which  M  simply  describes  the  con- 
tents of  a  warehouse,  the  exertions  of  the  proprietor,  or  the 
common  mode  of  using  familiar  articles."  The  court  held  that 
matter  of  the  latter  kind  was  not  entitled  to  protection ;  but 
that  the  plaintiff  was  entitled  to  an  injunction  restraining  the 
defendant  from  publishing  about  sixty  words  of  u  original  com- 
position," which  had  been  copied. 

If  this  deeision  rests  on  the  ground  that  the  illustrations  had 
no  merit  as  productions  of  art,  and  no  value  except  as  a  mere 
advertising  medium,  and  that  parts  of  the  text  were  not 
entitled  to  protection  because  they  lacked  originality,  it  is  in 
harmony  with  the  doctrines  above  presented.  But  if  the  court 
held  that  the  drawings  were  not  proper  subjects  of  copyright, 
simply  because  they  were  used  as  advertisements,  or,  in  other 
words,  that  advertisements  are  not  within  the  scope  of  the  copy- 
right law,  the  decision  is  inconsistent  with  itself ;  for  the  small 
part  of  the  text  pruleeted  by  the  court  was  designed  and  used 
by  the  complainant  as  an  advertisement.  As  the  same  general 
principles  must  be  applied  to  both  text  and  illustrations,  the 
only  rational  construction  to  be  put  on  the  decision  is,  that 
there  may  Ik;  copyright  in  mutter,  whether  pictorial  or  literary, 
designed  and  used  as  an  advertisement,  provided  it  be  original, 
and  have  a  value  aside  from  its  function  as  a  mere  advertising 
medium,1 


1  It  is  to  be  regretted  that  the 
principle*  fllll  IHWHl  by  the  court  are 
iml  glVMl  in  the  opinion  with  clearness 
ami  precision.  The  entire  work  in 
controversy,  the  text  as  well  as  the 
illustrations,  was  designed  and  used  to 
advertise  the  complainant's  basl 
The  court  refused  to  protect  the  flfty- 
flye  illustrations  that  had  been  copied, 
because  they  were  fclrfWtletlwuti  ;  but 
held  that  about  sixty  words  of  text, 
e  Inch  waB  also  designee!  and  used  aa  an 
advertisement,  were  entitled  to  protec- 


tion. If  the  illustrations  were  useless 
except  as  mere  advertisements,  the 
grounds  for  the  distinction  are  mani- 
i,-i  There  is  much  in  the  reported 
opinion  that  is  confusing;  and  parts  of 
it  are  destined  to  be  often  cited,  as 
showing  that-  there  can  be  no  copyright 
in  any  advertisement,  whatever  maybe 
its  character. 

After  referring  to  directories,  con- 
cordances, dictionaries,  &c,  Lord  Rom- 
illy  said  :  — 

"  But  the  distinction  between  those 
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This  doctrine  was  recognized  in  Hotten  v.  Arthur,1  where 
an  advertising  catalogue  was  protected,  and  in  Grace  v.  New- 
man.2    Tlio  plaintiff  in  the  latter  case  was  a  "  cemetery  stone 


work*  and  the  present  is  this  :  those 
•forks  are  compile  J  anil  published  for 
the  information  and  use  of  tlie  public, 
and  are  bought  by  the  public  without 
any  reference  to  individual  benefit  — 
nothing  in  the  shape  of  advertisement 
of  articles  specified  in  the  work  form- 
ing a  part  of  the  work.  But  this  is  a 
mere  advertisement  for  the  sale  of 
particular  articles  which  any  one  might 
imitate,  and  any  one  might  advertise 
for  sale. 

"  To     draw    the    distinction    more 
irly  :  if  a  man  not  being  a  vendor 
of  any  of  the  articles  in  question  were 
to   publish  a  work  for  the  purpose  of 
informing  tin   public   of  what  m  the 
most  convenient  species  of  articles  of 
hOM  furniture,  or  the  most  graceful 
specie*  of  decorations  for  articles  of 
house  furniture,  what   they  ought  to 
coat,  and  where  they  might  be  bought, 
and  were   to   illustrate  his  work  with 
designs  and  with  drawing*  of  each  arti- 
cle he  described  —  such  a  work  as  this 
Could    not   be    pirated  with   impunity, 
and    the   attempt    to  do  so   would    be 
■topped  by  the  injunction  of  the  Court 
of  Chancery  ;  yet,  it  it  were  done  with 
no  such  object,  but  solely  for  the  pur- 
pose of    advertising  particular  articles 
for   sale,    and   promoting    the   private 
trade  of  the  publisher  by  the  sale  of 
articles  which  any  other  person  might 
sell  as  well  as  the  first  advertiser,  and 
if  in  fact  it  contained  little  more  tbu 
ait  illustrated  inventory  pf  the  contents 
of  a    warehouse,    I    know   of    no    law 
•h.  while  it  would  not  prevent  the 
md  advertiser  from  selling  the  same 
iclet,  would  prevent  him  from  using 
same    advertisement,  provided   he 
id  not  in  such  advertisement  by  any 
jvice  suggest  that  he  was  selling  the 
works  and  designs  of  the  first  adver- 
tiser.    At  the  tame  time,  I  in  bound 
that  where  it  is  shown  that  the 
mi  adverser  has  been  making  use 
literally  of  the  drawings  of  the  first  ad- 


vertiser, and  copying  them  precisely, 
I  think  that  the  court,  though  it  could 
not  stop  him  from  taking  that  course, 
must  feel  that  a  use  has  been  made  of 
the  works  of  the  first  advertiser  which 
would  not  be  considered  fair  amongst 
gentlemen,  nor  (for  the  rule*  are  the 
same  as  regards  the  usual  intercourse 
of  life)  amongst  fair  traders,  and  would 
not  give  costs  to  the  man  who  deliber- 
ately endeavored  to  profit  by  the  exer- 
tions of  his  fellow-tradesman.  But  at 
the  last  it  always  comes  round  to  this, 
that  in  fact  there  is  no  Copyright  in  an 
advertisement.  If  you  copy  the  ad- 
vertisement of  another,  you  do  him  no 
wrong,  unless  in  so  doing  you  lead  the 
public  to  believe  that  you  sell  the  arti- 
cles of  the  person  whose  advertisement 
you  copy. 

"A  different  rule  applies  to  the  let- 
terpress which  |g  naid  to  be  copied. 
Wherever  this  letterpress  bears  the 
trace  of  original  eompoiitton  it  is  en- 
titled to  protection,  but  not  where  it 
simply  describes  the  contents  of  a 
warehouse,  the  exertions  of  the  pro- 
prietor, or  the  common  mode  of  using 
familiar  articles."    Law  Rep.  14  Eq.  413. 

According  to  this  theory,  a  bibliog- 
raphy having  the  highest  value  as 
an  addition  to  the  store  of  knowledge 
would  be  entitled  to  copyright  if  the 
author  be  not  a  bookseller,  but  would 
have  no  claim  to  pro  tectum  if  prepared 
by  a  dealer  in  books,  for  the  purpose  of 
promoting  his  business  interests.  The 
absurdity  of  such  a  distinction  is  ap- 
parent- The  question  whether  copy- 
right will  vent  depends  on  the  char- 
acter, the  inherent  qualities,  of  the 
production,  nnd  nut  on  the  vocation 
of  the  author,  or  tin-  purpose  for  which 
lie  has  designed  or  uses  it. 

»  1  Hem   &  M 

*  Law  Rep  Lfl  Bq,  028.  See  also 
Hogg  o.  Scott,  lb  Id.  444;  Lawrence  n- 
Cupples,  U  U.  S.  I'm.  Off.  Gaz.  1*54. 
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and  marble  mason,"  and  had  published  a  book  containing, 
with  some  letterpress,  lithographic  sketches  of  monumental 
designs  taken  from  tombstones  in  cemeteries.  The  publication 
was  intended  to  serve  as  an  advertisement  of  the  plaintiff's 
business,  and  to  enable  customers  to  whom  it  was  given  to 
select  designs  to  be  executed  by  the  plaintiff.  The  court  did 
not  hesitate  to  declare  it  a  proper  subject  of  copyright.1 

In  Collender  t>.  Griffith,  it  appeared  that  the  plaintiff,  who 
was  a  maker  of  billiard  tables,  had  copyrighted  an  engraving 
of  a  design  for  a  billiard  table,  and  used  it  to  advertise  his 
business.  The  court  held  that  it  was  not  entitled  to  copy- 
right, on  the  ground,  chiefly,  that  it  was  "not  a  work  of  art, 
print,  lithograph,  or  engraving  having  any  value  or  use  as 
such.  It  is  a  mere  copy  of  what  the  complainant  has  patented 
as  a  design,  and  constitutes  the  mode  in  which  complainant 
advertises  his  tables."  3 

Newspapers,  Magazines,  and  other  Periodicals. 

In  the  United  States,  no  express  statutory  provision  has 
been  made  concerning  copyright  in  publications  of  this  kind. 
But  the  question  whether  they  are  proper  subjects  of  copyright 
is  easily  determined  by  the  application  of  well-known  princi- 
ples, The  purpose  and  effect  of  the  copyright  statutes,  as  con- 
strued by  the  courts  both  in  England  and  the  United  States, 
are  to  protect  all  literary  productions  worthy  of  protection.     It 


'  Sir  Charles  Hall,  V.  C,  said :  "  It 
was  also  contended  that  this  work  is 
not  entitled  to  any  protection  having 
regard  to  its  character  —  that  it  is,  in 
fact,  a  mere  advertisement,  and  that 
an  advertisement  is  not,  on  the  author- 
ity of  futihelt  r.  Woodward,  entitled 
to  protection.  The  decision  in  that 
case  turned  entirely  upon  the  circum- 
stances which  existed  in  it  —  it  w.is  a 
catalogue  of  articles  which  were  being 
offered  for  sale.  But  it  does  not  ap- 
pear that  the  case  of  Hotten  >*.  Arthur 
was  mentioned  to  the  Master  of  the 
Rolls,  and  whether,  if  it  had  been,  his 
lordship's  decision  would  have  been 
different,  it  is  difficult  to  say,  but  cer- 
tainly it  was  decided  in  Hotten  9>  Ar- 


thur, that  a  catalogue  may,  under  cer- 
tain circumstances,  be  protected  by 
injunction."  Law  Rep.  l'J  Eq.  09 
'-II  «Utchr\  -J12. 
The  court  added  :  "  The  defendant 
having  the  riirht  to  make  his  own  tallies 
M  In-  does  make  them,  has  an  equal 
right  to  advertise  them  by  showing  the 
public  their  appearance  by  engraving, 
lithograph,  or  photograph."  This  is 
true  ;  but  lie  would  have  no  right  to 
copy  the  complainant's  engraving  in 
case  it  possessed  the  qualities  essential 
to  copyright.  He  might  publish  and 
use  as  an  advertisement  a  similar  en- 
graving ;  but  it  must  have  been  pre- 
pared by  himself. 
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may  be  material  to  inquire  whether  the  composition  is  of  suf- 
nt  importance  to  be  entitled  to  protection,  or  has  the  in- 
herent qualities,  as  to  originality,  innocence,  <fcc,  essential  to 
copyright ;  but  in  the  comprehensive  meaning  given  to  the  word 
book  is  found  no  requirement  as  to  the  size,  form,  manner, 
or  frequency  of  the  publication  containing  the  copyrighted  mat- 
ter. The  question,  therefore,  whether  any  composition  is  enti- 
tled to  copyright  is  properly  determined  by  its  character,  and 
not  the  form  or  manner  in  which  it  is  published. 

The  fitness  of  magazine  articles  as  subjects  of  copyright  is 
manifest:  and  publications  of  this  kind,  as  well  as  many  week- 
lies, are  usually  copyrighted.  But  it  may  be  said  that  the  con- 
tents of  a  daily  newspaper  are  too  ephemeral  and  often  too 
insignificant  to  be  worthy  of  statutory  protection.  This  is 
doubtless  true  of  much  that  appears  in  a  newspaper;  but,  on 
the  other  hand,  among  the  contents  of  such  publications  are 
frequently  found  productions  of  great  value  and  permanent 
rary  merit. 

There  is,  then,  nothing  in  the  law  of  copyright,  as  made  by 
the  legislature  or  as  expounded  by  the  courts,  to  prevent  valid 
copyright  from  vesting  in  a  magazine  or  a  newspaper,  as  a 
whole,  or  in  any  of  its  contents  that  may  be  worthy  of  protec- 
tion.1    The   same    principles   apply    to    such    publications    as 


'  Cox  v.  Land  &  Water  Journal  Co., 
Law  Map.  I  Kq 

In  I'Utt  r.  Walter,  17  L  T.  N.  O,  159, 
Lord  Chelmsford  expressed  the  opinion 
(Sttrr  that  the  contents  of  a  newspaper 
when  published  become  a  proper  sub- 
ject of  copyright.  He  said  :  "  I  do  not 
exactly  comprehend  the  meaning  of 
the  word  copyright  in  its  application 
to  a  newspaper.  That  protection  given 
by  common  nnd  statute  law  called  copy- 
right is  only  in  respect  of  some  pub- 
•>r  unpublished  literary  produc- 
tion, and  therefore  there  can  be  uo 
{hi  in  the  pro-].,  i  ol  ti 

newspaper.  The  copyright  may  attach 
upon  each  successive  publication  ;  but 
that  which  has  no  present  existence 
cannot  be  the  subject  of  this  species  of 

Lord  Justice  Turner  was  of  opinion 


that  copyright  in  a  newspaper  "  un- 
doubtedly exists."  Ft  jHiiie  Foss,  2  De 
G.  &  J.  239. 

In  Clnyton  v.  Stone,  2  Paine, 
Mr.  Justice  Thompson  expressed  the 
opinion  that  a  newspaper  was  not  with- 
in the  scope  of  the  copyright  taw.  His 
judgment  appears  to  rest  on  the  grounds 
ot  the  ephemeral  character  of  the  pul>- 
lication,  and  the  impracticability  of 
complying  with  the  then  statutory  req- 
uisites, one  of  which  whs  that  a  copy 
of  the  record  of  entry  should  1k>  pub- 
lished for  lour  weeks  in  one  or  more 
newspapers.  A  mure  liberal  doctrine, 
however,  now  prevads.  The  statutory 
requirement  just  mentioned  has  been 
long  obsolete.  Within  the  half  century 
that  has  elapsed  sinot  thai  judgment 
was  rendered,  the  character  of  Ameri- 
can    newspaper!     has     been    wholly 
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govern  in  tlic  case  of  books.  Of  course,  there  must  be  a  com- 
pliance wkli  the  statutory  requisites  ;  and,  in  the  United  Slates, 
it  will  be  necessary  to  obtain  a  separate  copyright  for  each 
issue  of  the  publication.  In  the  case  of  a  daily  newspaper, 
this  will  be  found  inconvenient  and  perhaps  impracticable.  In 
practice,  it  is  not  done.  But,  if  it  were  done  in  any  c-ase,  there 
is  no  valid  reason  why  the  contents  of  that  issue  should  not  be 
protected.  In  like  manner,  copyright  may  be  obtained  for  any 
article  published  to  a  newspaper,  by  a  compliance  in  the  case 
of  such  article  with  the  statutory  provisions. 

If  any  uncopyrighted  composition  be  published  in  an  un- 
copyrighted  newspaper  or  periodical,  it  becomes  common  prop- 
erty, and  may  be  republished  by  any  one.1 

In   England,  Special   Provision   for    Magazines   and   Periodicals. 

—  In  England,  newspapers  are  not  expressly  mentioned  in 
the  statute:  but  there  is  a  provision  relating  to  copyright  in 
magazines,  reviews,  and  other  periodicals.  Section  18  of  6  A 
6  Vict.  c.  45,  enacts  that  when  the  owner  of  u  any  encyclo- 
jia  ilia,  review,  magazine, periodical  work,  or  work  published  in 
a  series  of  books  or  parts,  or  any  book  whatsoever,"  shall  have 
employed  and  paid  any  persons  to  write  the  same,  or  any  part 
thereof,  or  any  articles  therein,  on  the  condition  that  the  copy- 
right shall  belong  to  the  owner.  "  the  copyright  in  every  such 
encyclopaedia,  review,  magazine,  periodical  work,  and  work 
published  in  a  series  of  books  or  parts,  and  in  every  volume, 
part,  essay,  article,  and  portion  so  composed  and  paid  for, 
shall  be  the  property  of  such  proprietor."  But  the  author 
may  publish  his  production  in  a  separate  form,  and  will  be 
entitled  to  the  copyright  therein,  provided  he  has  reserved  to 
himself  that  right,  "  by  any  contract,  express  or  implied."  In 
the  case  of  "essays,  articles,  or  portions  forming  part  of  and 
first  published  in  reviews,  magazines,  or  other  periodical  works 


changed.  Much  that  now  appears  in 
tin  in  lias  a  permanent  literary  or  eel- 
en  lido  vnlue,  and  as  such  is  entitled  to 
protection. 

1  This  question  was  raised  hut  not 
decided  in  the  United  Stales  (."ourt  in 
183f>,  on  an  application  for  an  injunc- 
tion in  Miller  i ,  McKlroy.  1  Am.  Law 
Reg.  198.     The  injunction  was  retired, 


and  the  question  reserved  till  the  final 
hearing.  No  further  report  of  the  case 
appears;  hut  the  theory  that  the  | > t it >li- 

calioti  of  an  uncopyrighted  article  in 
an  uncopyrighted  newspaper  or  Inigm 
zinc  is  nnt  an  abandonment  of  I  he  au- 
iliors  Bzehufre  rights  therein,  is  con- 
trary to  11  fundamental  principle  of  the 
law  of  copyright. 
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of  a  like  nature,"  it  ia  provided  that  the  exclusive  right  of  pub- 
lication in  a  separate  form  shall,  after  twenty-eight  years,  revert 
the  author,  for  the  remainder  of  the  term  of  forty-two  years  ; 
I- j  that  the  owner  shall  nut,  during  the  twenty-eight  years, 
puhlish  the  composition,  "■  separately  or  singly,"  without  the 
consent  of  the  author.  The  purpose  and  effect  of  this  provi- 
sion are  clearly  not  to  create  copyright  in  the  class  of  works 
meutioned.  To  maintain  that  doctrine  ia  to  assert  that  there 
-  no  copyright  in  cyclopaedias,  magazines,  and  other  peri- 
odicals, prior  to  the  statute  of  Victoria ;  whereas,  before  that 
statute  was  passed,  copyright  in  such  publications  was  repeat- 
edly recognized  by  the  courts.1  The  comprehensive  mean- 
ing given  to  the  word  hook,  by  both  Parliament  and  the 
courts,  clearly  embraces  all  literary  compositions,  whether 
published  as  books  or  in  cyclopaedias,  magazines,  or  other 
periodicals.  The  same  clause,  therefore,  which  vests  copy- 
right in  books,  vests  it  also  in  cyclopaedias,  magazines,  and 
periodicals.  An  additional  provision  for  this  purpose  would 
be  superfluous. 

But  section  18  has  a  distinct  and  useful  object.  By  sec- 
tion 8,  copyright  is  granted  only  to  the  author  or  his  assigns. 
But  a  cyclopaedia  or  magazine  is  composed  of  many  articles, 
which  the  owner  or  editor  has  employed  others  to  write,  and 
of  which  he  is  neither  the  author,  nor  usually  the  formal 
assignee-  Moreover,  magazine  articles  are  often  republished 
in  separate  form  ;  and  it  is  important  to  remove  all  doubt 
as  to  who  is  the  lawful  owner  of  the  copyright,  and  whether 
the  author  of  the  article,  or  the  owner  of  the  magazine  in 
which  it  has  appeared,  is  entitled  to  the  benefit  of  republica- 
tion. These  objects  are  met  by  section  18.  First,  it  enables 
son  to  acquire,  without  formal  assignment,  copyright  in 
a  composition  which  he  lias  employed  another  to  write.2  Sec- 
ond, in  the  case  of  an  article  published  in  a  magazine  or  like 
periodical,  it  defines  the  respective  rights  of  the  author  and 
le  publisher.     In  this  case,  the  right  of  the  latter  is  often 

1  Mawman    v.  Tegg,  2  Rush.   385;  -  Brown    ■.    Cooke.     11    Jur.     77; 

Hogg  >•.  Kirlty.  B  Ves.  '!]:, :   Wy:itt  i      Uii-liantson  r.  Gilbtft,  1  Sim.  x.  s.  836  ; 
irnan],   8.".    Vw,    ft    B.    "  ;    Rell    v.     Sweet  v.  Benning,  16  C.  B.  -J5:>. 
'hitelieari.  o  Jur  68  j  Sweet  p.  Muugli- 
i,  11  Sim.  61. 
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little  more  than  a  license  to  use  the  article  for  a  specified 
purpose.1 

Section  19  of  the  statute  provides  that  the  owner  of  the  copy- 
right in  any  cyclopaedia,  revicwt  magazine,  or  periodical  tllftH 
be  entitled  to  all  the  benefits  of  registration,  by  registering  in 
the  manner  prescribed  the  first  volume  or  number  of  the  pub- 
lication. 

Newspapers  In  England, — The  question  whether  copyright 
will  vest  in  a  newspaper  was  a  direct  issue  in  the  recent  Eng- 
lish case  of  Cox  v.  The  Land  and  Water  Journal  Company, 
in  which  it  was  held  that  the  owner  of  such  a  publication  has 
copyright  therein,  and  the  articles  which  it  contains,  and  may 
maintain  an  action  or  suit  for  piracy,  although  neither  the 
newspaper  nor  any  of  the  articles  have  been  registered.2  To 
the  extent  that  a  newspaper,  as  a  whole,  or  any  of  its  contents, 
may  be  the  proper  subject  of  copyright,  the  doctrine  of  this 
decision  is  sound;  but,  as  far  as  it  holds  that  matter  published 
in  a  newspaper  is  protected  by  copyright  when  there  has  been 
no  compliance  with  the  statute,  the  judgment  is  supported  by 
no  authority,  and  is  contrary  to  established  principles  of  the 
law  of  copyright.3     Vice-Chancellor  Malius  held  that  a  Ufi- 


1  Bishop  of  Hereford  v.  Griffln,  16 
Sim.  100;  May  hew  p.  Maxwell.  1 
Johns.  &  H.  312 ;  Smith  v.  John- 
Bon,  4  Giff.  U32;  Strahan  i.\  Gra- 
ham, 1G  L.  T.  n.  s.  87,  oil  ap.  17  LI. 
467. 

In  Smith  i'.  Johnson,  Viee-Chancelior 
Stuart  said:  "The  proviso  in  the  act 
of  Parliament  which  prohibits  a  publi- 
cation *  separately  or  singly,'  is  a  pro- 
viso  intended  for  the  benefit  and  pro- 
tection of  authors.  This  court  in  pre- 
vious cases  has,  and  I  think  wisely, 
construed  the  language  of  the  act  so 
as  to  afford  that  protection  which  was 
clearly  intended  by  the  legislature,  and 
that  protection  being  intended,  it  is  the 
duty  of  this  court  to  give  the  relief  now 
asked. 

"  In  the  case  cited  before  the  Vice- 
Chancellor  of  England  (the  Bishop  of 
Hereford  v.  Griffin),  it  was  said  in  ar- 
gument that  the  meaning  of  the  proviso 
taken  with  the  whole  clause  is  not  to 


vest  a  copyright  in  the  proprietors  or 
publishers  of  a  periodical  work,  hut 
■imply  to  give  them  a  license  to  use 
the  matter  for  a  particular  purpose. 
That  view  was  adopted  by  the  Vice- 
Chancellor  of  England  ;  that  was  the 
view  subsequently  adopted  by  Vice- 
Chancellor  Wood  [in  Mayhew  *,  M  i\- 
well,]  and  that  is  the  view  which,  upon 
the  construction  of  the  language  of  the 
act,  fortified  by  those  authorities,  I 
feel  myself  hound  to  t«ke." 

-  t«*  ]{<■[>.  'J  Eq.  «24. 

'  Viee-Chnncetlor  Matins  cited  May- 
hew  K  Maxwell,  1  Johns.  &  II.  3\'2.  and 
Strahan  v.  Graham,  It}  L.  T.  jr.  a.  87, 
on  ap.  17  Id.  457,  as  sustaining  the  posi- 
tion  that    a    newspaper    is    pm 
by  copyright,  though   not    i 
These     authorities     lend    no    support 
whatever  to  this  theory.     In  each  case, 
the   issue  wag  whether  the  own 
a  magnxine  had   a  right,  without  the 
consent  of  the  author,  to  republish  in 


WHAT  MAY    BE    COPYRIGHTED. 


173 


is  not  entitled  to  copyright  under  section  3  of  the  statute, 
which  vests  copyright  in  M  any  book,1*  because  a  newspaper  is 
not  expressly  mentioned  there,  and  can  not  be  brought  within 
the  definition  of  a  book  given  in  section  2.  He  held,  however, 
that  a  newspaper  is  within  the  scope  of  section  18,  though  not 
mentioned  there.  He  admitted  that  the  registration  of  a  book 
or  periodical  is  essential:  to  copyright,  but  maintained  that 
section  li»,  which  relates  to  the  registration  of  magazines,  does 
not  apply  to  newspapers,  because  they  are  not  specifically 
designated. 

The  grounds  on  which  this  decision  is  based  are  palpably 
erroneous  and  inconsistent.  To  exclude  newspapers  from 
the  third  and  nineteenth  sections  liecause  they  are  not  named 
there,  may  be  plausible;  but,  at  the  same  time,  to  include 
them  under  the  eighteenth  section,  when  its  language  is  not 
more  favorable  to  that  construction,  is,  to  say  the  least,  in- 
consistent. With  one  exception,  the  classes  of  publications 
named  in  sections  18  and  19  are  the  same.1     If  newspapers 


ite  form  an  article  which  had 
accepted  for  publication  in  the 
ine.  The  question  was  gov- 
erned by  section  IS,  which,  as  we  have 
seen,  expressly  prohibit*  the  owner  of 
t  magazine  from  republishing  an  arti- 
cle in  separate  form,  without  the 
express  consent  of  the  author.  In 
inch  case,  the  author  sues  not  for 
infringement  of  copyright,  in  the  ordi- 
nary meaning  of  thai  expression,  hut 
for  violation  of  a  special  contract,  —  for 
an  unauthorized  use  of  the  article,  and 
a  use  expressly  forbidden  by  the  Btat- 
nte.  Clearly  the  author's  right  of 
action  under  such  circumstances  is 
wholly  independent  of  the  ordinary 
>ry  copyright,  and  is  therefore  in 
oo  wi«e  affected  by  the  question  of 
ition.  His  remedy  is  special. 
Hit  right  to  prevent  republican  ii m 
ttnder  the  circumstances  named  is 
unalogous  to  the  ripht  of  an  author  to 
prevent  the  unauthorized  publication 
of  his  manuscript. 

This  doctrine  was  clearly  expressed 
in  May  hew  v.  Maxwell.  1  Johns.  &  11. 
316.  by  Vice  -Chancellor  Wood,  who 
•aid:  "  The  plaintiff  is  not  taking  pro- 


ceedings to  restrain  an  infringement  of 
his  copyright,  hut  chums  to  he  entitled 
under  the  proviso  of  the  18th  section 
to  a  right  distinct  from  copyright,  viz,, 
that  of  preventing  during  twenty  eight 
years  the  separate  publication  of  his 
article  by  the  proprietor  to  whom  the 
uopjvlgllt  belong*.  He  may  or  may 
not  be  disposed  at  the  end  of  twenty- 
eight  years,  when  his  own  copyright  is 
to  commence,  to  enter  the  work  at 
Stationers'  Hall.  In  the  mean  time  he 
retains  the  right  to  protect  his  future 
interests  by  preventing  a  separate  pub- 
lication without  his  consent.  I  am  of 
opinion  therefore  that  this  is  not  a 
proceeding  in  respect  of  any  infringe- 
ment of  copyright,  and  that  the  pro- 
visions of  the  24th  section  do  not 
apply." 

In  Strahan  r.  Graham,  1G  L.  T.  J*.  ». 
87.  on  up.  17  Id.  457.  the  decision  rests 
on  the  same  principle.  The  facts  were 
similar,  except  that  the  controversy 
related  to  the  republication  of  copies  of 
photographs. 

1  The  la  npuajje  of  section  18  is,  "  any 
encyclopaedia,  review,  magazine,  peri- 
odical   work,  or  work  published  in  a 


174 


THE    LAW   OF   COPYRIGHT    AND   PLAYRIGHT. 


are  included  in  one,  they  are  included  in  both ;  if  excluded 
from  one,  they  cannot  he  brought  within  the  provisions  of  the 
other.  There  can  he  no  copyright  in  a  newspaper,  or  any 
other  printed  matter,  except  under  the  statute  ;  and  there  can 
be  no  copyright  under  the  statute  without  compliance  with  its 
conditions. 

The  sound  construction  of  the  statute  under  consideration 
is  that  a  newspaper  is  clearly  within  the  meaning  of  a  book, 
as  that  word  is  defined  in  section  2,  and  as  it  has  been  con- 
strued hy  the  English  courts.  There  can  be  no  reasonable 
doubt  that  it  is  a  u  periodical  work  "  within  the  scope  of  sec- 
tion 18.1  But  it  is  not  less  governed  hy  sections  19  and  24T  and 
must  therefore  be  registered. 

As  the  requirements  of  the  statute  as  to  registration  of  BMg- 
agines  ami  other  periodicals  may  be  complied  with  by  registra- 
tion of  the  first  number  alone,  the  same  rule  would  doubtless 
be  held  to  apply  to  newspapers.  This  would  render  the  secur- 
ing of  copyright  in  journals  in  England  extremely  convenient 
and  practicable.  But  in  the  United  States,  where  there  is  no 
special  statutory  provision  in  favor  of  newspapers  or  other 
periodicals,  copyright  for  such  publications  can  be  secured  only 
by  observing  the  statutory  requisites  in  the  case  of  each  issue. 


.Maps,  Charts,  and   Plans. 

In  England,  the  copyright  in  these  productions  was  formerly 
controlled  by  the  statutes  relating  to  engravings;2  but  it  is 
now  governed  by  5  <fe  6  Vict,  c,  4o.8    In  the  American  statui.  . 


■erics  of  luniks  or  pfirts,  or  any  Ixxik 
whatsoever."  Excepting  those  italicized, 
the  game  words  arc  Mod  in  section  10. 

1  Lord  Chelmsford  expressed  ■  doubt 
whether  Motion  1*  extends  to  news- 
pspen.  Plait  ».  Walter,  17  L.  T.  ».  8. 
MA 

t  See  7  Geo.  III.  O.  38,  s.  1 ;  17  Geo. 
III.  c.  67,  I.   1 

J  Stannard  v.  Lee,  Law  Rep.  0  <"li. 
.:ii.;  or&roiing  ii"-  dedtjon  ••(  Vice- 
Chancellor  It  ..,„»,  28  L.  T.  N.  ».  308, 
!li;ii  iii i| .-  n.  r.  within  the  provisions  of 
the  statutes  rel.itmg  lo  Mgm.vlttjft' 
The   Vice-Chancelior  adhered    to    his 


view  of  the  law  in  Stannard  V.  Harri- 
son, '24  L.  T.  5.  s.  670,  which  was 
decided  after  the  Lords  Justice"  had 
given  their  judgment  in  Stannard  v. 
Lee.  In  the  latter  case,  Lord  Justice 
James  *aid  ;  "  In  this  case,  if  the 
argument  of  Mr.  Cotton  were  to  pre- 
vail, it  would  lead  at  once  to  one  of 
these  two  results :  either  there  would 
be  two  kinds  of  maps, —  maps  published 
separately  and  maps  forming  part  of  a 
hook,  with  re  sped  to  which  there 
would  be  two  distinct  laws  of  <  "|'\- 
right,  —  or  else  as  lo  all  maps  there 
would  be  two  distinct  laws  of  copy- 
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maps  and  charts  are  included,  with  other  enumerated  subjects 
of  copyright ;   plans  are  not  mentioned.1 

Dramatic  and  Musical  Compositions. 

These  are  capable  of  two  distinct  uses :  1,  publication  in 
phut;  2,  public  representation  or  performance.  With  respect 
to  the  right  of  publication,  they  are  treated  as  hooks,  and  the 
copyright  is  governed  by  the  same  principles  that  apply  to 
literary  productions.  Protection  is  extended  not  only  to  orig- 
inal productions,  but  also  to  dramatizations,  translations,  and 
adaptations.  The  right  of  publicly  rep  resenting  or  performing 
a  dramatic  or  musical  composition  is  treated  under  the  head 
of  playright.- 

Musical  compositions  were  not  mentioned  in  the  early  Eng- 

B|  but  the  word  book  in  those  Hlatutes  was  judicially 

Wis  trued  to  embrace  any  piece  of  music.3     It  is  now  expressly 


tyht,  one  giving  a  conditional  right  of 

Pi>p*rty   with  an  unconditional  right 

°'*ctionor  suit,   the  other  giving  an 

litmiiiil  right  of  property  with  a 

•  i 'trial    right   of    action   or  suit. 

r*"1***!  of  thete  states  of  the  law  would 
nveiuent. 
i  &  6  Viet.  e.  45,  s.  2,  says 
**■  a '  book  '  shall  '  mean  and  include 
Vvr>-  map,  chart,  or  plan  separately 
Pul*li$Hed; '  and  in  the  24th  section  it 
Pro^«eds  to  say  that  no  proprietor  of 
'"I  Wright  in  any  'book,'  that  is,  of  a 
.."^^p,  chart,  or  plan   separately  pub- 
U,,t-'J,'  according  to  the  definition  given 
_*■   book,  shall  maintain  an  action  or 
*■■•    in  respect  of  iniy  infringement  of 
*^t»  copyright,    unless   he   shall  have 
P*"^  viously  registered  such  '  map.  chart, 
»»!an    in  the  way  prescribed   by  the 
;t-      No  very   heavy  mm  on  die  pro- 
Pi"**?  tor— no  very  difficult  step  to  take 
I    his   Miit.      The 

P''  ire  plain  :uid  simple,  and  there 
J  •Jorvnsmi  for  toying  that  the  inten- 
^**^of  the  legislature  whs  different  from 


t  which  is  expressed   by  the  words. 
km  t   Hi    the  enactment  is  very 
|^*r.    Formerly  maps  had  been  con- 
***Wretl  artistic  works;  now  they  were 


to  be  brought  into  their  proper  place 
as  literary  ivorks.  And  rightly  su,  in 
my  opinion,  for  maps  are  intended  to 
give  information  in  the  same  way  as  a 
book  does.  A  chart,  for  instance,  gives 
similar  information  to  sailing  rules; 
maps  give  instruction  as  to  the  statis- 
tics and  history  of  the  country  por- 
trayed j  tiny  potnl  Ottt  the  amount  of 
population,  the  places  where  battles 
were  fought,  the  dates  when  province* 
were  annexed,  as  in  maps  of  India,  and 
give  other  geographical  and  historical 
details.  It  wa*  .pure  reasonable,  there- 
fore, to  take  them  out  of  the  law  of 
artistic  works,  and  lo  give  them  greater 
protection  by  bringing  them  under  the 
law  of  copyright  of  literary  works. 
There  is  DO  inconvenience  in  giving 
the  natural  UUUitfJg  to  the  words  of 
the  statute,  and  there  would  be  great 
inconvenience  in  the  contrary  con- 
Mrmtion.  I  think,  therefore,  the  plea 
was  well  pleaded,  and  1  hut  the  plain- 
tiffs are  not  entitled  to  maintain  their 
suit  until  they  have  registered  their 
map."     Law  Rip,  6  CO.  348. 

1   V.  S    Hev    Si.  |,  |9B£ 

■i  Chaps.  XIII.—  XVI. 

1  Bach    v.   Longman,    Cowp.   623 ; 


176 


THE  LAW  OP  COPYRIGHT  AND  PLAYRIGHT. 


declared  by  5  &  6  Vict.  c.  45,  8.  2,  that  the  word  book  shall 
be  construed  to  include  every  u  sheet  of  music."  Musical  com- 
positions are  included  in  the  subjects  of  copyright  enumerated 
in  the  existing  American  statute,1  as  they  were  in  that  of 
1831. 

Not  only  an  original  composition,  but  any  substantially  new 
arrangement  or  adaptation  of  an  old  piece  of  music,  is  a  proper 
Hiibject  of  copyright.2  In  a  recent  English  case,  it  was  unani- 
mously held  by  the  judges  of  the  Queen's  Bench,  that  an 
arrangement  for  the  piano  of  an  opera  is  a  work  substantially 
new  and  distinct  from  the  original ;  and  as  such  is  entitk-d 
to  protection,  provided  the  arranger  had  a  right  so  to  use  the 
.So  also  the  arrangement  for  the  piano  of  quadrilles, 

to    be 


original.3 


Clementi  v.  Golding,  2  Camp.  25: 
Storace  r.  Longman.  2  Camp.,  note  a  ; 
Piatt  v.  Button,  19  Ves.  447  ;  White  r. 
Geroeh,  2  Darn.  &  Aid.  298  j  D'Almaine 
tr.  Boosey.  1  Y.  &  C.  Exch.  2*8 ;  Clmp- 
pell  ».  l'urday.  4  Id.  485  ;  Chappell  r. 
Purday,  14  Mees.  &  W.  303;  Jefferya 
v.  Boosey,  4  H.  L.  C.  815.  See  aule, 
p.  1*0. 

i  U.  S.  Rev.  St.  a.  4962. 

■»  Reed  v.  Carusi,  Tan.  Dec.  72. 

J  Wnod  c.  Boosey,  Law  Rep.  2 
Q.  B.  340.  on  ap.  3  Id".  223.  See  also 
Boosey  r.  Fnirlie,  7  Oh.  D.  301.  309. 
In  the  former  case,  Kelly.  C.  B., 
said  :  — 

"  But  what  is  the  pianoforte  ar- 
rangement? It  is  an  arrangement  of 
the  whole  of  the  music-  of  this  opera 
for  the  pianoforte,  a  purl  of  which  is 
the  ordinary  pianoforte  accompani- 
ment, the  bass  and  the  treble  played 
with  both  hands,  and  which  is  Inde- 
pendent of  the  melody.  There  may 
be,  aa  it  appears,  the  line  of  music  for 
one  volet,  or  two  or  three  voices,  as 
the  ease  mny  he  ;  anil  I  here  are  sepa- 
rate and  distinct  Boot  faf  the  accom- 
paniment for  the  pianoforte  ;  and,  no 
doubt,  here  and  there  throughout  this 
arr  nmpnniment,  and  by  going  Line  by 
tine  through  the  store  of  the  original 
opt'ra,  there  may  be  found  the  same 
note*  ;  hut  than  are  other  partg  of  the 
accompaniment  which  are  nun ly  the 
pianoforte   accompaniment,   the   notes 


forming    which    are    nowhere 
found  in  the  score  at  all. 

"  The  accompaniment  for  the  piano- 
forte is  a  work  of  greater  or  lefts  skill. 
In  some  cases,  perhaps  in  many  cases 

—  it  may  be  in  this  far  aught  I  know 

—  the  operation  of  adaptation  is  little 
more  than  mechanical,  and  what  any 
one  acquainted  with  the  science  of 
music,  any  composer  of  experience, 
might  have  been  able  to  do  without 
difficulty  ;  but  it  may  be,  and  often  ia, 
as  in  the  case  of  the  six  operas  of 
Mozart  by  Mazzinghi,  a  work  —  I 
would  hardly  use  the  term  of  great 
genius,  hut  u  work — of  great  BteHl 
and  tikilL  of  that  eminent  poet  mid 
pianist,  Mazzinghi.  If  such  a  work  be 
published  as  the  adaptation  to  the 
pianoforte  by  a  composer  other  than 
the  composer  of  the  original  opera,  no 
doubt  it  is  a  piracy  of  the  opera,  and 
the  composer  may  maintain  an  action 
against  the  adapter  or  the  publisher  of 
the  adaptation  ;  but  whenever  the  copy- 
right in  the  original  opera  has  expired, 
if  after  that,  and  for  the  first  time, 
another  composer  composes  another 
adaptation  of  that  opera  to  the  piano- 
forte, it  is  a  new  substantive  work,  in 
respect  of  which  he  is  just  as  mm 
titled  to  the  benefit  of  the  copyright  in 
this  country  as  the  original  composer 
Of  the  opera  ;  ami  if  any  one  bad,  l>v 
an  adaptation  pirated  that  arrange- 
ment, he  would  be  liable  to  an  actii 
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waltzes,  <frc,  selected  from  an  opera,  is  entitled  to  protection.1 
Sa  copyright  has  been  held  to  vest  in  a  song  consisting  of  new- 
words  and  a  new  accompaniment  written  to  an  old  air.3 


Engravings,  Prists,  and  Cuts. 

Great  Britain.  —  The  8  (lc<».  II.  c.  13,  provides  that  "every 
person  who  shall  invent  and  design,  engrave,  etch,  or  work  in 
wezzotinto  or  cliiaro-uscuro,  or  from  his  own  works  and  inven- 
tions shall  cause  tu  lie  designed  and  engraved,  etched,  or  worked 
in  mezzotinto  or  chiaro-osenro,  any  historical  or  other  print  or 
prints,  shall  have  the  sole  right  and  liberty  of  printing  and  re- 
printing the  8atne,,  for  IVmrteen  years  from  first  publication. 
This  statute  gives  copyright  only  when  the  subject  or  design  of 
the  engraving  is  original  with  the  engraver.  It  does  not  pro- 
cravings  made  from  paintings,  sculpture,  and  other  works 
of  art  uf  which  the  engraver  is  not  the  author.  This  delect 
was  remedied  by  the  7  Geo.  111.  c.  38,  which  extends  protec- 
tion to  M  any  print  taken  from  any  picture,  drawing,  model,  or 
sculpture,  either  ancient  or  modern  ...  in  like  manner  as  if 
such  print  had  been  graved  or  drawn  from  the  original  design 
of  siidi  graver,  etcher,  or  draftsman.'"  It  also  enlarged  the 
uWltJou  of  copyright  from  fourteen  to  twenty-eight  years. 
Penalties  and  forfeitures  for  piracy  are  imposed  by  these  acts. 
An  action  for  damages  is  given  by  17  Geo.  III.  c.  57.  The 
•ns  of  the  acts  above  cited  were  extended  to  Ireland 
»J  the  6  &  7  Will.  IV.  c.  69:  and  by  the  15  &  16  Vict.  c.  12, 
8  11,  lliey  are  made  to  include  u  prints  taken  by  lithography, 
or  any  other  mechanical  process  by  which  prints  or  impres- 
sions of  drawings  or  designs  are  capable  of  being  multiplied 
•definitely." 


t  piracy.      I  consider   that  an 

(est   to   show   the  difference 

|*t*wii  the  one  work  and  llie  other; 

WlWetti  the  original  opera  and  the  ar- 


•cparate  work,  and  i»  not  one  ami  the 
game  witli  the  original  ojiera."  Law 
Hep  8  Q   H.  289. 

'   Anvill   v.  Ferrett,  9  Bhitclif,  39  ; 

i  of  it  for  the  pianoforte.     It    see   also   Jollie  «■.  Jnqiu'R,    1    Id-  618, 

■  Perfectly    clear,   therefore,  tSmt   in     where  the  decision  concerning  nn  in- 

ict  —  tor  it  is  rather  a  matter    junction  was  suspended  on  the  ground 

at  any  thing  elm  —  the  adup-    of  doubt  whether  the  arrangement  wm 

**■  Jn the  pianoforte,  or  the  arrange-     any  thing   more  than  a  copy   of    the 

•W  for  the  pianoforte,  of  an  opera    original. 

k[lv*h  i  li  itself  a,  new  and         *  Leader  o.  Turday,  7  C.  B.  i. 

12 
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Engravings,  illustrations,  <frc,  published  in  a  book,  are  treated 
as  part  ol'  the  book,  and  are  protected  by  the  copyright  in  the 
book.1 

United  States.  —  In  this  country,  engravings  and  prints 
have  been  protected  by  statute  since  1802.  By  the  existing 
law,  copyright  is  extended  to  the  inventor,  designer,  or  owner 
of  any  engraving,  cut,  or  print.2  No  distinction  is  prescribed 
between  works  of  this  kind  and  books,  except  in  relation  to 
penalties  and  forfeitures  in  cases  of  piracy.  By  the  act  of 
June  18,  1874,  it  is  provided  that  the  words  engraving,  catj 
and  print  u  shall  be  applied  only  to  pictorial  illustrations,  or 
works  connected  with  the  fine  arts,  and  no  prints  or  labels 
designed  tu  be  used  for  any  other  articles  of  manufacture  shall 
be  entered  under  the  copyright  law,  but  may  be  registered  in 
the  Patent  Office."  3 

In  a  recent  case,  playing  cards  were  protected  as  prints.*  In 
another  case,  a  diagram  with  directions  for  cutting  garments 
was  held  to  be  a  book  ;  but  the  court  expressed  the  opinion  that 
it  might  be  a  print  or  chart  within  the  meaning  ol  the  law.5 
A  mere  label  is  not  entitled  to  protection  under  the  copyright 
law  ; fl  nor  is  the  engraved  design  of  a  billiard  table,  having  no 
other  value  than  that  of  a  mere  advertisement.7 


Paintings,  Photographs,  Chromos,  Sculpture,  At. 

Great  Britain.  —  Before  1862,  there  was  no  statutory  copyright 
in  paintings,  drawings,  and  photographs  ;  and,  though  an  en- 
graving of  a  painting  was  protected  by  statute,  the  copyright 
in  the  former  was  not  violated  by  copying  from  the  latter.8 
The  exclusive  right  of  copying  paintings,  or  any  other  work  of 
art,  was,  however,  recognized  by  the  common  law.9 


1  BogOt  <•-  llutilitnn,  5  Dc  G.  &  Sin. 
267 ;   Bradbury  v.  Qottra,  Lnv  Hep. 

B  Kxch.  1  ;  Grace  V.  Newman,  Law 
Rep.  lit  Eq.623.  See  also  Wilkiua  r. 
Aikin.  17  Vc-s  422;  BnrfleUl  v.  Nichol- 
aaa,  I  Sim.  &,  St.  1  ;  I'obtiett  v.  Wood- 
ward. Law  Hep.  1-1  Ei|    107. 

-    I      S    Km.  St.  g,  4<>.VJ. 

■  18  IT.  S.  St.  at  L.  78.  See  Mandi 
r.  WurrtTi,  9  Chin  Leg.  News,  8'Jd; 
a.  c.  4  Am.  L.  T.  s.  s.  126. 


*  Richardson  v.  Miller,  3  L.  &  Eq. 
Reporter,  614. 

*  Drury  r.  Swing,  1  Bond.  54" 

6  Boovilte  w.  Tolancl,  6  West.  Law 
Jour.  84  ;  Cofieen  v.  Brunton,  4  Mc- 
Lean, 516. 

I  Oottaodw  »•.  Griffiths,  11  Blntchf. 
212.     BetlMli,  p.  L6& 

*  De  Berenger  ».  Wheble,  2  Stark. 
548. 

0  Turner   v.    Robinson,  10   Ir.    Ch. 
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The  2o  it  26  Vict.  c.  68,  passed  in  1862,  now  gives  to  the 
author  of  every  original  painting,  drawing,  or  photograph,  and 
\m  assigns,  *'  the  sole  and  exclusive  right  of  copying,  engrav- 
ing, reproducing,  and  multiplying  such  painting  or  drawing, 
ami  the  design  thereof,  or  such  photograph,  and  the  negative 
•hereof,  by  any  means  and  of  any  size,  for  the  term  of  the 
uatural  life  of  such  author,  and  seven  years  after  his 
diiith."  i 

A  photograph  of  an  engraving  is  an  original  production 
within  the  meaning  of  this  statute.9 

The  provisions  of  the  International  Copyright  Act,  7  &  8 
Vict.  c.  12,  are  extended  to  paintings,  drawings,  and  photo- 
graphs, by  section  12  of  96  &  26  Vict.  c.  68. 

The  first  statute  for  the  protection  of  sculpture  was  38  Geo. 

HI.  e.  71,  passed  in  1798  ;  but  this  was  so  ineffective  that,  in 

the  language  of  Lord  Ellenborough,  it  "  seems  to  have  been 

■ml  with  a  view  to  defeat  its  own  object." 3   It  was  amended 

bj  '1  Gee.  111.  c.  56,  passed  iu  1814,  and  was  repealed  by  24 

625  Viet  c.  lui. 

The  54  Geo.  III.  c.  56,  secures  the  "  sole  right  and   prop- 

"  therein  to  "  every  person  or  persons  who  shall  make  or 

i  be  made  any  new  and  original  sculpture,  or  model,  or 

copy,  or  cast  of  the  human  figure  or  human  figures,  or  of  any 

bust  <»r  busts,  or  of  any  part  or  parts  of  the  human  figure, 

clothed  »n  drapery  or  otherwise,  or  of  any  animal  or  animals,  or 

of  any  pert  or  parts  of  any  animal  combined  with  the  human 

figure  or  otherwise,  or  of  any  subject  being  matter  of  inven- 

:  in  sculpture,  or  of  any  alto  or  basso-relievo  representing 

any  of  the  matters  or  things  hereinbefore  mentioned,  or  any 

from  nature  of  the  human  figure,  or  of  any  part  or  parts 

of  the  human  figure,  or  of  any  cast  from  nature  of  any  animal, 

any  part  or  parts  of  any  animal,  or  of  any  such  subject 

teioing  or  representing  any  of  the  mutters  and  things  here- 

ittbefore  mentioned,  whether  separated  or  combined." 


•  Albert  v.  Strange.  2 
&  Sin.  t)62,  on  ap.  1  Mac.  &  Q. 

25. 

I 
raves'*  Cue,  Law  Rep.  4  Q.  B. 

716- 


■  Gnhajran  v  Cooper,  8  Camp.  111. 
"These  «rti»t-i,"  said  Lord  Ellen- 
bortHUh,  "  BHMl  again  apply  to  Parlia- 
ment fi»r  protection ;  und  they  had 
better  not  motif!  the  new  act  themselves 
a*  they  seem  to  have  dune  the  former." 
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The  terra  of  protection  is  fourteen  years,1  with  provision  for 
an  additional  term  of  the  same  length,3 

United  State*. —  A  photograph  was  held  not  to  be  a  print, 
cut,  or  engraving,  under  section  1  of  the  act  of  1831  ;3  and 
there  was  no  statutory  protection  for  photographs  until  1865, 
when  a  law  was  passed  for  that  purpose.4  Photographs  and 
negatives  thereof  are  now  included  with  books  and  other  arti- 
cles for  which  copyright  is  provided  by  section  4y^V2  of  the 
Revised  Statutes. 

Copyright  in  paintings,  drawings,  chromos,  statues,  statuary, 
and  models  or  designs  intended  to  be  perfected  as  works  of  the 
fine  arts,  is  secured  by  the  same  statute  which  provides  protec- 
tion for  books  and  other  works.  The  articles  above  trnum  i- 
ated  were  first  brought  within  the  provisions  of  the  copyright 
law  by  the  act  of  1870.  They  are  subject  to  the  same  gen- 
era] rules  and  principles  which  govern  the  copyright  in  oth( 
works.6 

Designs. — In  England,  copyright  is  granted  by  statute  fo 
ornamental  designs  applied  to  articles  of  manufacture.  Arc 
such  as  fjaper  hangings,  carpets,  calicoes,  silks,  laces,  pottery, 
glass,  Arc.;6  and  also  designs  having  reference  to  some  pur 
pose  of  utility  for  "  the  shape  or  configuration  "  of  articles  of 
manufacture."  The  copyright  in  productions  of  this  kind  will 
not  be  treated  in  this  work. 

1  a.  1.  •  5  &  6  Vict.  c.  100. 

8  a.  2.     As  to  registration  ami  penal-         7  6  &.  7  Viet.  e.  65.     The  foltowir 

ties,  see  13  &  14  Vict.  c.  104,  ss.  6,  7.  statutes   also    relate    to   copyright 

•  Wood  p.  Abbott,  6  Blatchf.  325;  desigos  :   VA  &  14  Vict.  c.  104  ;   Jl  I 

■ee  also  Rossiter  *  Hall,  Ibid.  802.  Vict.  c.  70;  24  &  26  Vict.  c.  7 

«  18  U.  S,  St.  at  L.  640.  89  Vict.  c.  98. 

4  But  see  /*>*/,  p.  231,  as  to  the  rights 
of  foreign  artists. 
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CHAPTER  III. 
QUALITIES  ESSENTIAL  TO  COPYRIGHT. 

Neither  the  English  nor  the  American  statutes  have  pre- 
scribed any  conditions  or  requirements  as  to  the  character  of  a 
literary  production  entitled  to  copyright.  The  only  statutory 
condition  relating  to  the  nature  or  quality  of  the  composition 
is  that  implied  in  the  avowed  purpose  of  the  legislature,  which 
is  the  encouragement  of  learning  and  the  increase  of  useful 
knowledge.  What  qualities  are  essential  to  bring  a  literary 
work  within  the  general  scope  and  spirit  of  the  law  is  a  question 
which  has  been  left  to  judicial  determination.  It  is  clearly 
immaterial  in  what  language,  native  or  foreign,  a  composition 
may  be  printed,  or  in  what  style  or  form  of  publication  it 
appears.  The  chief  inquiries  which  have  fallen  within  the 
cognizance  of  the  courts  in  determining  the  qualities  essential 
to  copyright  are:  1,  whether  the  production  is  innocent,  or  is 
injurious  to  the  public  peace  or  morals ;  2,  whether  it  is  origi- 
nal, or  a  mere  copy ;  3,  whether,  in  amount  and  character,  it  is 
a  material  contribution  to  useful  knowledge,  or  is  too  insig- 
nificant and  valueless  to  be  worthy  of  protection  as  a  literary 
composition. 

Seditious  and  Libellous  Publications. 

*n  determining  whether  a  work  is  entitled  to  copyright,  the 

^fcrte  take  cognizance  of  the  question  whether  it  tends  to 

d,8turb  the  public  peace,  corrupt  morals,  or  libel  individuals. 

A   Published  work,  to  be  entitled  to  protection,  must  in  the 

^^sof  the  law  be  innocent.     In  refusing  protection  to  publica- 

,c***8  having  an  injurious  moral  or  political  tendency,  the  court 

da^8  not  act  as  the  guardian  of  public  morals,  or  as  a  censor 

°*   the  press.     On  the  contrary,  in  declining  to  interfere  with 

"*^  piratical  publication  and  sale  of  an  obnoxious  book,  it 

Tfetboves  an  obstacle  to  its  wider  circulation.    For  this  evil 
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there  are  other  remedies.  In  cases  relating  to  literary  prop- 
erty, only  the  civil  interests  of  the  parties  and  their  rights  of 
property  are  considered.  The  publication  of  a  seditious,  blas- 
phemous, immoral,  or  libellous  production  is  a  violation  of  law, 
and  therefore  such  a  work  is  not  entitled  to  protection  as 
property.  The  court  simply  refuses  to  grant  remedies  to  which 
the  author  is  not  entitled  by  reason  of  the  objectionable  lift  turn 
of  his  property.  On  the  same  principle,  there  can  be  no  copy- 
right in  a  publication  whose  effect  is  to  encourage  the  commis- 
sion of  crime  ; ]  or  one  whose  sale,  by  reason  of  fraudulent 
representations  as  to  its  character  or  authorship,  is  a  case  of 
crimen  falsi,  or  ail  attempt  to  obtain  money  under  false  pro- 
tences.:s  It  is  maintained  elsewhere,  that  the  rule  that  pro- 
ductionB  not  innocent  are  entitled  to  no  protection  as  property 
rightly  applies  only  to  published  works.8 

A  published  work  whose  seditious  or  libellous  tendency 
is  justly  dangerous  to  the  public  peace,  or  exposes  the  gov- 
ernment to  peril  or  Berioua  embarrassment,  is  clearly  not 
entitled  to  the  protection  of  the  copyright  laws.  This  doc- 
trine was  recognized  by  Lord  Ellenboruugh,  in  1808,  in  an 
action  for  the  piracy  of  a  song  called  Abraham  Newland. 
The  defence  churned  that,  while  the  sung  profaned  to  be  a 
panegyric  on  money,  it  was  "a  gross  and  nefarious  libel  upon 
the  solemn  administration  of  British  justice."  Lord  Ellen- 
borough  said :  "  If  the  composition  appeared,  on  the  face  of  it, 
to  be  a  libel  so  gross  as  to  affect  the  public  morals,  1  should 
advise  the  jury  to  give  no  damages.  1  know  the  Court  of 
Chancery  on  such  an  occasion  would  grant  no  injunction. 
But  I  think  the  present  case  is  not  to  be  considered  one  of  that 
kind."1     In  Wolcott  9,  Walker,  wherein  the  plaintiff  sought 


1  Mm-tinetti   V,   Mtiguirc,   1   bendy, 

223.  Bet  pott,  p.  18B,  note  2. 

■  Wright  r.  Tnllis,  I  {/.  B.  8t>8.    See 

alto  Stannard   v.   Harrison,  24   L.  T. 

K.  8.  ij7«>. 

3  Seo  ante,  pp.  112-114. 

4  Him  '■•  Data,  3  Otmp.  27,  noti  h. 

The  oiost   "  nefarious  "  pari  of  the 
song  wu»  the  following  stanza  :  — 

"Tim  wtirlil  1*  Ini-lhicil, 
T>>  ihknk  JtHUoe  Mind  ; 

Yi't   wluir  o|  111!  lli. n    I 

She  will  Mink  Xtiu  a  bat 


At  rim  riiuiit  or  fi  l<  ■■  land  I 

vh,  aJmham  Newlaad  I  l*m*flpl  AfecakMB 
Kawtand  I 

Though  .lurii..,  'til  kii.iwn. 
Cm  seo  (lirvufli  a  milhnoM, 
She  can't  mm  ibrou„  |  Xewltndt" 

"  The  argument  used  by  Mr.  Linn 
said  l.a^reijue,  J.,  "on  thi*.  fagitiva 
pieeu  jis  being  a  libel  would  hs>  forcibly 
apply  to  The  Beggar's  Opera  where 
lliu  Language  and  allusions  are  Aiiifi- 
cioiuly  derogatory  to  the  administra- 
tion of  public  justice." 
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to  restrain  the  defendant  from  publishing  an  edition  of  his 
works,  in  violation  of  an  agreement  which  hud  teen  made  by 
them,  Lord  Eldon  refused  to  continue  the  temporary  injunction 
which  had  been  granted,  until  he  should  satisfy  himself  that  the 
writings  in  controversy  were  not  libellous.  "  It  is  not  the 
business  of  this  court/"  he  said,  M  even  upon  the  submission  in 
the  answer,  to  decree  either  an  injunction,  or  an  account  of  the 
protits  of  works  of  such  a  nature  that  the  author  can  maintain 
no  action  at  law  for  tbe  invasion  of  that  which  lie  calls  his 
property,  but  which  the  policy  of  the  law  will  not  permit  him 
to  consider  his  property. v  l 


See  also  Du  Bost  •'.  Beresford,  1 
C*mp.  511,  where,  in  an  action  for  tlie 
malicious    destruction   of    a    libellous 
picture    on     exhibition,    Lord     Ellen- 
borough   said    that   the  plaintiff   was 
uvilly  and  criminally   liable  for 
taring  exhibited  it;  and  held  that  the 
jury  in  assessing  the  damages  "  must 
iswler  this  a*  m  work  of  art,  bUl 
must   award    the  jdaintifV  merely   the 
Talue  of  the  canvas  and  paint  which 
1  its  component  parts."     In  Clay 
Hurl,  ft  N.  78,  it   was   held 
that  a  printer  was  not  bound  to  con- 
tinue the  printing  of  a  book  after  he 
•  red  that  it  contained    libellous 
matter,  and  was  entitled  to  recover  fur 
what  had  been  printed  before  audi  dis- 
■    wai   made.     See  also   Uale   v. 
Leckie,  3  Stark.  107. 

*  7  Ve*  1-     No  question  concerning 
the  character  of  the  puhlicallon  in  can- 
ity appears  to  hare  been  raised  at 
the   bar,  ami   the  Chancellor  admitted 
that  he  was  "  m  total  ignorance  of  the 
nature   of   ibis    work."     Lord    El  Ions 
(fail  case  has  been  severely 
■eii  by  Lord  Catnpboll:  — 
"  But  the  decisions  of  Lord  Kldon 
vrliu-ti  1   most  object  to,  are  those  by 
which  he  erected  himself  into  a  censor 
ot    the    pr<  m,    anil     pne    himself    the 
t  or  to  extinguish  all 
literary  property  at  his  pleasure.    From 
the  lime  wi.«n  copyright   was   reated 
in  authors   hv   the   statute  of  Queen 
Anne,    till    Lord    Kldon    received    the 
Great  Seal,  equity  judges  had  guarded 


it  from  piracy  by  injunction;  and 
without  this  remedy  the  right  would 
be  a  mockery,  as  actions  at  law  to 
recover  damages  from  hawkers  and 
pedlers,  who  may  sell  pirated  editions 
of  any  work  in  city  or  country,  would 
only  add  to  the  author'*  loss.  The 
authorship  and  the  piracy  being  estab- 
lished, the  injunction  had  always  gone 
as  a  matter  of  course,  without  jihv 
question  being  made  respecting  the 
nature  of  the  publication  ;  for  under 
Lord  Cow|kt,  Lord  Maeelesliehl.  Lord 
King,  Lord  llardwicke,  Lord  Cam- 
den, Lord  Tluirlow,  and  Lord  Lough- 
borough, it  never  had  been  imagined 
that  the  defendant  could  be  permitted 
to  allege,  as  n  JusttlflnHlon  of  his 
piracy,  that  he  htol  been  committing 
a  crime  by  publishing  aontetlrfaig  for 
which  lie  wan  liable  to  he  punished, 
as  injurious  to  private  character,  or 
dangerous  to  religion,  morality,  or  the 
g I  government  of  the  State.  Accord- 
ingly injunctions  had  been  granted 
again*!  the  piracy  of  the  Denoted, 
of  Swift's  Miscellanies,  of  the  Beg- 
gar's Opera,  of  the  Life  of  George 
Anne  Bellamy,  ami  of  other  work 
tabling  passages  which  if  strictly  ex- 
amined uiight  be  considered  very  cen- 
surable—  no  one  suggesting  that  these 
should  he  culled  as  a  repast  fur  I  he 
Lord  Chancellor,  or  that  he  should  he 
required  to  wasie  his  valuable  lime  in 
trying  to  find  them  out,  —  and  all  who 
thought  upon  the  subject  bcin- 
vinced,  that  it   the  work  pirated  were 
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To  defeat  copyright  on  the  ground  that  the  work  is  seditious 
or  libellous  on  the  public,  it  is  not  enough  to  show  that  the 


degr 


lablt 


except 

was  conferred  upon  the  community  by 
restraining  the  circulation  of  it,  instead 
of  proclaiming  to  ail  the  world  that  it 
might  be  published  with  impunity,  in 
any  farm,  end  at  any  price. 

"  Hut  within  a  year  after  Lord 
Eldnn's  appointment  an  Chancellor, 
Dr.  Woleotr,  better  known  as  Peter 
Pindar,  having  a  dispute  with  his 
booksellers  respecting  the  construction 
of  an  agreement  fur  publishing  two 
editions  of  his  works,  sad  these  edi- 
tions being  publisheil, — as  he  con- 
tended, contrary  to  the  agreement, — 
filed  a  bill,  and  prayed  an  injunction 
which  was  granted  in  the  first  instance, 
till  answer.  The  defendants  by  their 
answer  admitted  that  they  had  pub- 
lisheil in  one  of  these  editions  MUM  ' 
the  plaiiiti!l"s  works  BMfPOiy  to  the 
agreement,  and  ns  to  that  edition  there- 
fore they  submitted.  With  respect  to 
the  other  edition  they  insisted  that 
they  were  justified  by  the  agn< 
The  pleading  at  the  bar  being  finished, 
the  conduct   of  the    Lord    Chancellor 


benefit    tion  as  to  which  there  was  a  submis- 


sion in  the  answer,  saying, —  '  It  i*  the 
duty  of  the  court  to  know  whether  an 
action  at  law  would  lie ;  for  if  not,  the 
court  ought  not  to  give  an  account  of 
unhallowed  profits  of  libellous  publica- 
tions. At  present,  1  am  in  total  igno- 
rance of  the  nature  of  this  work,  and 
whether  the  plnintift'can  have  a  prop- 
erty in  it  or  not.'  After  showing  how 
with  respect  to  the  disputed  edition 
there  must  be  an  action,  he  continued  : 
1  Hut  even  as  to  the  other  edition,  be- 
fore I  uphold  any  injunction,  I  will  see 
these  publications  and  determine  ujwm 
the  nature  of  them;  whether  there  is 
question  enough  to  send  to  law  as  to 
the  property  in  those  copies ;  for  if 
not,  1  will  not  act  upon  the  submission 
in  the  answer.  If  upon  inspection  the 
work  appears  innocent,  1  will  act  upon 
that  submission  ;  it  criminal,  I  will  not 
act  at  all;  and  if  doubtful,  I  will  send 
that  question  to  law.'  As  to  the  dis- 
puted edition,  the  injunction  was  very 
properly  dissolved  ;  but  as  to  the  other 
edition,  contrary  in   my  opinion   to  all 


appears   to   me,   I  coulees,   to  be   most     propriety,  an  order  was   made   to  dis- 


exnaordinary  and  unaccountable.  No 
charge  is  made  by  answer  or  affidavit, 
or  hm  i'we  statement,  that  the  work 
in  question  contained  miy  thing  excep 
tionablc,  and  the  judge  had  no  judicial 
knowledge  of  its  contents,  nnr  was  he 
(as  far  as  I  can  discover)  judicially 
called  upon  to  form  any  opinion  upon  its 
merits,  for  it  was  at  any  rate  to  be  pre 
tttOted  M  be  innocent.  If  lit  he,  privately 
knowing  that  Timothy  Wolcoll  was 
Peter  Pindar, and  that  Peter  Pindar  had 
written  some  ribald  verses  respecting 
his  *  royal  master ,' — upon  the  author- 
ity of  a  ni.-i  fni'ts  dielim  of  Lord  Chief 
Justice  Byre  at  the  trial  of  Dr.  1'ricst- 
ley  against  the  hundred  lor  the  value 
of  his  furniture  and  hook*  burnt  in  the 
Birmingham   riots,  —  *tluit  if  any  of 


solve  the  injunction,  unless  in  a  week 
the  books  should  he  brought  into  court 
for  the  perusal  of  the  Lord  Chan- 
cellor. 

•*  Such  is  the  foundation  of  the 
Eldonian  doctrine,  that  the  judge  be- 
fore granting  an  injunction  against  lit- 
erary piracy  is  himself  cr  mtru  tt»o(u  to 
read  through  the  whole  of  the  work, 
that  be  may  see  whether  it  contains 
any  thing  which  in  bis  opinion  m.iy 
possibly  he  construed  into  a  libel  — 
a  doctrine  which  must  apply  equally 
to  an  encyclopaedia  of  titty  folios  as 
to  a  collection  of  fugitive  poems  in 
one  duodecimo.  I  know  not  whether 
there  may  be  a  reference  to  the  master 
to  report  on  the  character  of  the  work, 
but  one  master  mav  be  wholly  ii 


the  books  were  seditious,  the  plaintiff  stent  for  the  undertaking;  end  at  any 

was  not  entitled  to  recover  for  them,'  rale  in  analogy  to  the  proceeding  apon 

—  ot  his  own  mere  motion  refused  to  a  question  of  title  he  must  be  allowed 

decree  an  injunction  or  an  account   of  to   avail   himself  of    the   opinions   of 

profits,  even  with  respect  to  that  edi-  divines,  philosophers,  and   politicians, 
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facts  set  forth  or  the  opinions  expressed  are  merely  objection- 

nble  or  obnoxious,  that  public  measures  or  men  in  their  public 

capacity  are  censured,  satirized,  or  ridiculed.     The  publication 

must  be  such  as  justly  to  cause  or  to  threaten  a  breach  ol*  the 

peace,  or  to  interfere  with  the  functions  of  the  government,  or 

in  some  way  to  work  positive  harm  to  the  Commonwealth. 

Then  is  shown  an  injury  to  society  which  comes  within  the 

cognizance  of  the  law.     In   the    United   States,  the   largest 

freedom  of  speech  and  of  the  press  consistent  witli  the  public 

welfare  is  allowed  and  guaranteed.     Until  that  privilege  is 

justly  forfeited  by  its  abuse,  no  one  is  held  amenable  to  the 

laws  for  the  punishment  of  sedition  and  libel  on  the  public. 

The  same  enlightened  liberality  should  govern  in  determining 

rights  of  literary  property. 

There  is  no  reported  case  in  which  has  been  expressly  con- 
sidered the  question  of  copyright  in  a  publication  which  is  a 
libel  on  an  individual,  but  not  directly  on  the  public.  But,  in 
law,  a  libellous  attack  on  a  citizen  is  looked  upon  as  an  ofieuco 
against  society,  and  one  which,  in  the  absence  of  legal  remedies 
for  redress,  would  lead  to  a  breach  of  the  peace.  On  this 
and  on  the  ground  that,  to  publish  a  libel  is  a  violation 
of  the  law,  the  courts  may  refuse  protection  to  a  publication  in 
which  an  individual,  though  not  the  public  expressly,  is  grossly 
lied. 

Immoral  Productions. 

protection  of  the  law  will   not  be  extended  to  a  pub- 
ion    which   is   obscene,  or  has   a   positive    immoral   ten- 
dency.    In  Stoekdale  0.  Onwhyn,the  plaintiff  claimed  damages 
the  unauthorized  publication  of  the  Memoirs  of  llarriette 

ney-General,  so  that  if  it  were  libellous 
it  would  have  been  his  duty  to  prose- 
cute it,  For  tny  own  part  I  cannot 
help  suspecting  lliitt  lie  was  well  ac- 
quainted with  its  contents,  — that  not- 
withstanding his  propensity  to  prose- 
cute libels,  lie  had  been  afraid  to  bring 
the  author  before  a  jury,  and  that  tie 
now  thought  it  a  more  convenient 
< onrsv  to  unite  in  his  own  person  the 
functions  of  prosecutor  and  of  Judge." 
lo  Lives  of  the  Chancellors  (5th  Eug- 

Ilea  ed.),  254. 


and  exceptions  may  be  taken  In  his 
report  lo  be  argued  before  the  court. 
More  astounding  it  is  that  in  this  case 
the  Lord  Chancellor,  professing  '  total 
(  the  nature  of  the  wurk,' 
should,  without  any  impeachment  of 
it.  have  imposed  upon  himself  the 
necessity  of  reading  the  whole  of  it 
before  granting  the  injunction.  The 
hill  u  showed  it  to  have  been 

J  and  published  at  least  six  years 
—  during  the  greater  part  of  which  he 
had  himself  tilled  the  office  of  Attor- 
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Wilson,  whteb  professed  to  be  a  history  of  the  amours  of  a 
courtesan,  and  contained  **  in  some  parts  matter  highly  indecent, 
and  in  others  matter  of  a  slanderous  nature  ■pan  persons  named 
in  the  work."  It  was  held  that  the  publication  of  such  a  bouk 
was  an  ollcnce  against  the  law,  and  therefore  the  plaintiff  could 
have  no  property  in  it.1  The  same  doctrine  was  applied  in  a 
recent  American  case,  wherein  the  court  decided  that  the 
dramatic  spectacle  called  the  Black  Crook  was  not  entitled  to 
protection,  on  the  ground  that  it  "  only  attracts  attention  as  it 
panders  to  a  prurient  curiosity  or  an  obscene  imagination  by 
very  questionable  exhibitions  and  attitudes  of  the  female  per- 
son." a  Where  it  was  contended  that  cards  for  playing  were 
not  entitled  to  protection,  because  they  are  often  Deed  for 
unlawful  purposes,  Mr.  Justice  Shepley  said:  "Courts  of 
justice  will  not  lend  their  aid  to  protect  the  authors  of  immoral 


1  5  Barn.  &  Cr.  173.  "  I  am  cer- 
tain," aniil  Chief  Justice  Abbott,  "  no 
lawyer  can  say  that  the  sale  of  each 
t"i>v  uf  this  work  is  not  an  offence 
against  the  law.  How  then  can  we  hold 
that  by  the  tirat  publication  of  such  a 
work,  a  right  of  action  can  be  given 
iiguiii9t  nny  person  who  afterwards 
publishes  it  !  It  is  said  that  there  is 
no  decision  of  a  court  of  Jaw  against 
the  plaintiff's  claim.  But  upon  the 
plainest  principles  of  the  common  law> 
founded  as  it  is,  where  there  are  no 
authorities,  upon  common  sense  and 
justice,  this  action  cannot  be  main- 
tained It  would  be  a  disgrace  to  the 
common  law  could  a  doubt  be  enter- 
tained upon  the  subject;  but  I  think 
that  no  iluuht  can  be  enieriaincil,  and 
1  want  no  authority  for  pronouncing 
such  a  judicial  opinion." 

In  I'oplctt  r.  Stockdale,  Ryan  & 
_M  187,  it  was  held  that  the  printer 
was  not  entitled  to  recover  money 
due  from  the  publisher  for  printing 
tills  book.  In  a  case  before.  Vice- 
ChanceUor  Leech,  in  1881,  an  injunc- 
tion which  had  been  obtained  to 
restrain  lite  publication  of  a  pirated 
edition  of  a  part  of  Don  Juan  was  dis- 
torted; bin  the  defendant  wa»  ordered 
to  keep  BJ3  account,    Jac,  47  i,  n 

In    Pores    c,   Johnes,    4    Esp.    *J7, 


it  was  held  that  the  defendant  who 
had  given  an  order  to  the  plaintiff 
for  "all  the  caricature  prints  that  had 
ever  been  published  "  was  not  bound 
to  receive  those  which  were  humoral 
or  obscene. 

2  Marlinetti  a.  Maguire,  1  Deady, 
216.  "  Congress,"  said  Deady,  J  . 
not  empowered  by  the  Constitution  to 
pass  laws  for  the  protection  or  benefit  of 
authors  and  inventors,  except  as  a 
means  of  promoting  the  progress  of 
'  science  and  useful  arts.'  For  this 
reason  an  invention  expressly  designed 
to  facilitate  the  commission  of  crime, 
M  murder,  burglary,  forgery  or  coun- 
terfeiting, however  novel  or  mgi  n 
could  not  be  patented  So  with  a 
dramatic  composition  which  is  grossly 
indecent,  and  calculated  to  corrupt  the 
morals  of  the  people.  The  exhibition 
Of  ■not)  a  drama  neither  promotes  the 
progress  of  science  or  useful  arts,  but 
the  contrary.  The  Constitution  does 
not  authorize  the  protection  of  »uch 
productions,  and  it  is  not  to  In-  pre- 
sumed that  Congreai  Intended  to  go 

beyond  its  power  in  this  respect  to 
secure  their  authors  and  inventor,  the 
exclusive  right  to  the  use  of  them.'' 
128.  Bet  also  Keene  V.  Kimball, 
18  '.ray  (8U  Mass.),  64S;  Shook  r. 
Daly,  4U  How.  l'r.  868. 
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works.  But,  where  tliere  is  nothing  immoral  or  improper  in 
the  prints  themselves,  the  fact  that  they  in  ay  he  used  by  [ar- 
sons to  violate  the  laws  against  gambling  does  not  of  itself 
deprive  them  of  the  protection  of  the  law.  To  do  this,  it  must 
appear  either  that  there  is  something  immoral,  pernicious,  or 
indecent  in  the  things  per  «<:,  or  that  they  are  incapable  of  any 
use  except  id  connection  with  some  illegal  or  immoral  act.  It 
is  not  contended  that  the  playing  cards  of  the  complainant  are 
subject  to  either  of  these  imputations."1  Whether  the  work 
in  controversy  is  positively  indecent,  or  has  an  objectionable, 
immoral  tendency,  will  be  in  some  cases  a  question  on  which 
well-meaning  persons  may  honestly  differ.  But,  when  the  fact 
mnl  that  the  publication  in  this  respect  is  obnoxious  to 
society,  it  is  not  a  proper  subject  of  copyright. 


Blasphemous  Publications. 

Great  Britain.  —  Blasphemous  writings  cannot  be  the  subject 
of  copyright,  because  blasphemy  is  a  crime  against  society, 
punishable  by  law.  But  what  is  blasphemy,  and  what  liberty 
an  author  may  exercise  in  treating  religious  subjects,  without 
forfeiting  the  right  to  protection  for  his  literary  property, 
are  questions  not  decisively  or  satisfactorily  answered  by 
llie  decisions.  The  doctrine  that  no  work  injurious  to  re- 
ligion is  entitled  to  protection  was  advanced  by  Lord  Eldon, 
and  rests  on  two  equity  decisions  pronounced  by  him  in  1822a 
When  application  was  made  to  restrain  the  publication  of 
a  pirated  edition  of  Byron's  Cain,  the  Chauccllur  doubted 
rhethcr  the  poem  was  not ik  intended  to  vilify  and  bring  into 
discredit  that  portion  of  Scripture  history  to  which  it  relates," 
and  refused  the  injunction  until  it  should  be  shown  that  an 
>n  at  law  could  be  maintained.2     On  similar  grounds,  the 


i  Richardson  ft,  Miller,  3  L.  &.  Eq. 

porter,  614 

-  Murray  r.  Ben  bow,  6  Petered. 
hr.   .7  it»    this   publication," 

<l  Lord  Eldon,  "  ii  it  It  one  intended 
iu  vilify  and  faring  into  discredit  that 
Scripture  history  to  which  it 
relates,  i*  a  publication,  with  reference 
la  which,  if  the  principle*  on  which 
that  ca*e  *t  Warwick  (Dr.  Priestley's 
cue)  waa  decided,  be  just  principles  of 


law,  the  party  could  not  recover  any 
damages  in  respect  of  a  piracy  of  it 
Thig  court  has  no  criminal  jurigdic- 
tion  ;  it  cannot  look  on  any  thing  aa  an 
oflfeflOtj  but  in  those  cases  it  only  ad- 
minister!  justice  for  ihe  protection  of 
the  civil  rights  of  those  who  possess 
idem,  in  consequence  of  being  able  to 
liiriintam  an  action.  You  have  alluded 
to  Milton's  Immortal  work  ;  it  did  bns* 
pen  in  the  course  of  lust  long  vacation, 
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same  judge  refused  to  continue  an  injunction  against  the 
piratical  publication  of  Sir  William  Lawrence's  Lectures  on 
Physiology,  Zoology,  and  the  Natural  History  of  Man.  These 
lectures  had  been  delivered  by  that  eminent  surgeon  at  the 
College  of  Surgeons,  in  London,  and  by  him  they  were  after- 
ward published.  On  a  motion  to  dissolve  the  ex  parte  injunc- 
tion which  had  been  granted  against  the  publication  of  a 
pirated  edition,  the  defendant  pleaded  "that  the  nature  and 


unionist  tlie  $oliriUr  juctitulu  Mi  via 
vita,  I  read  that  work  from  beginning 
10  end  ;  It  is  therefore  quite  fresh  in 
my  memory,  Hid  it  appears  u'  ""■  1  >  1  1 1 
the  great  object  of  its  author  was  to 
promote  the  cause  Of  C'hristiantty  ; 
there  are,  undoubtedly,  a  great  many 
passages  in  it,  of  which,  if  that  were 
DOt  its  object)  it  would  be  very  ini- 
proper  by  Inw  to  vindicate  the  publica- 
tion ;  but,  taking  it  altogether,  it  is 
tbftl  tlif  object  and  effect  were 
not  to  bring  Into  disrepute,  but  to  pro- 
mote, the  reverence  of  our  religion. 
Now,  ihe  real  OMfftfoo  is,  looking  at 
the  work  before  lue,  its  preface,  the 
poem,  its  manner  of  treating  the  sub- 
ject, particularly  with  relerence  to  the 
fall  ami  tin-  attainment  ;  whether  its 
intent  be  innm-enl  as  that  of  the  oilier 
with  which  you  have  compared  it;  or 
whether  it  be  to  traduce  and  bring  into 
discredit  that  part  of  sacred  history. 
This  question  I  have  no  right  to  try, 
bi'fausc  it  lias  been  settled,  after  great 
difference  of  opinion  among  the  teamed, 
that  it  is  for  a  jury  to  determine  that 
point  ;  and  where,  therefore,  a  reasona- 
ble doubt  is  entertained  as  to  the  char- 
acter of  the  work,  (and  it  is  impossible 
for  ine  to  say  I  have  not  a  doubt,  I 
UOpo  it  ll  a  reasonable  one*,  another 
course  must  he  taken  for  determining 
what  is  its  true  nature  mid  character," 

In  criticising  Lord  Eldon's  decision 
in  this  CM6,  Lord  Campbell  said  :  — 

"  In    this    '  mys(ery.'    which    Lord 

lays,    'abounds    in    beautiful 

_'i'S,  and  shuws  more  pawn    than 

any  of  the  author*!  dramatic  oompod- 

ti.ui-,'  there  are  sentiments  very  much 
to  be  condemned  ;  but  so  there  are  in 


the  speeches  of  Paradise  Lost,  and  it 

must  have  been  a  strange  occupation 
for  n  judge  who  for  many  years  had 
meddled  wilh  nothing  more  imagina- 
tive than  an  act  of  Parliament,  to  de- 
termine in  what  sense  the  speculation* 
of  Adam,  Ever  Cain,  and  Lucifer  are 
to  be  understood,  and  whether  the 
tendency  of  the  whole  poem  be  fnvor- 
able  or  injurious  to  religion."  10  Lives 
of  the  Chancellors  (5ih  English  ed.), 
857. 

The  scrupulous  doubts  of  Lord  El- 
dou  concerning  the  religious  tendency 
of  Byron's  work,  seem  not  to  have 
been  shared  by  Sir  Walter  Scott,  who, 
in  accepting  the  dedication  of  Cain, 
wrote,  in  1821,  to  the  publisher.  Mr. 
John  Murray  :  "  I  accept  with  feelings 
of  great  obligation  the  flattering  pro- 
posal of  Lord  Byron  to  prefix  my  name 
to  the  very  grand  and  tremendous 
drama  of  Cain.  I  may  be  partial  to  it. 
and  you  will  allow  I  have  cause  ;  but 
I  do  not  know  that  his  muse  has  ever 
taken  so  lofty  a  flight  amid  htr  former 
soarings.  He  has  certainly  mat 
Milton  on  his  own  ground.  Some  part 
ot"  the  language  la  hold,  arid  may  shock 
one  class  of  readers,  whose  tone  will 
he  adopted  by  others  nut  of  affecta- 
tion or  envy.  But  then  they  mu«' 
demn  the  Paradise  Lo*t,  if  they  have  a, 
mind  to  be  consistent.  The  fiend-like 
reasoning  and  bold  blasphemy  of  the 
fiend  and  of  his  pupil  lead  exactly  to 
the  point  which  was  to  be  expected, 
the  commission  of  the  first  murder 
and  the  ruin  and  despair  of  thi 
petrator."  0  Lockhari's  Life  of  Sir 
Walter  Scott  (10  vols.,  Edinburgh), 
424. 
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general  tendency  of  the  work  in  question  were  such  that  it 
could  not  l>e  the  subject  of  copyright,"  and  referred  to  passages 
iij  it  which  were  claimed  to  be  M  hostile  to  natural  and  revealed 
religion,  and  impugned  the  doctrines  of  the  immateriality  and 
immortality  of  the  soul."  For  the  plaintiff,  it  was  claimed 
that  the  passages  did  not  bear  this  construction.  In  passing 
judgment,' Lord  Eldon  said:  "Looking  at  the  general  tenor 
of  the  work,  and  at  many  particulars  of  it,  recollecting  that 
the  immortality  of  the  soul  is  one  of  the  doctrines  of  the 
Scripture*,  considering  that  the  law  does  not  give  protection  to 
those  who  contradict  the  Scriptures,  and  entertaining  a  doubt, 
1  think  a  rational  doubt,  whether  this  book  does  not  violate 
that  law,  I  cannot  continue  the  injunction."  ' 

If  the  doctrine  propounded  by  Lord  Eldon,  more  than  half 
a  century  ago,  shall  he  followed  by  the  English  courts  of  to- 
day, protection  will  he  refused  to  all  publications  in  which  are 
denied  the  fundamental  principles  of  the  Bible  :  as  the  existence 
of  the  Deity,  the  Divinity  of  Christ,  the  inspiration  of  the 
;itures,  the  immortality  of  the  soul,  and  even  less  impor- 
tant truths.  The  quest  iuu,  however,  has  not  since  been  adjudi- 
cated in  any  reported  copyright  case.  Whether  the  court,  when 
again  called  upon  to  declare  the  law,  will  adopt  the  narrow 
theories  of  Lord  Eldon,  or  will  proclaim   a  better   and    more 


1  Lawrence  r.  Smith,  Jae,  471. 

"I    take    it   for   granted,"  Mid  the 

I>.ni  Chancellor,  "that  when  the  mo- 
c  injunction  *u  made,  it 
was  opened  as  quite  of  course ;  nothing 
I  dy  was  said  as  to  the  general 
nature  of  the  work,  or  of  any  part  <>f 
we  must  look  not  only  at  the 
general  tenor,  hut  at  the  different 
porta ;  and  the  question  is  to  he  de- 
cided, not  merely  by  seeing  what  is 
said  of  materialism,  of  ihe-  immortality 
of  the  soul,  aud  of  the  Scriptures,  bat 
by  looking  at  the  different  purls  and 
inquiring  whether  there  be  any  which 
deny  or  which  appear  to  deny  the 
truth  of  Scripture,  or  which  raise  a 
fair  question  for  a  court  of  law  to  de- 
termine whether  they  do  or  do  not 
deny  it.  .  .  .  But  if  1  feel  a  ra 
doubt  whether  an  action  would  lie,  it 
will  not  be  necessary  to  go  into  the 


grounds  of  that  doubt ;  it  might  per- 
haps prejudice  the  trial  if  I  did  " 

The  doctrine  here  applied  by  Lord 
Eldon  was  foreshadowed  in  17"J0  by 
Lord  Chancellor  Macclecfiehl,  who  in 
granting  an  injunction  to  restrain  the 
publication  of  a  piratical  English  trant- 
la tii in  of  Burnett's  Arckttologia  Phil- 
OMpAtea,  on  the  ground  that  while  the 
original  "contained  strange  notions  in- 
tended by  the  author  to  be  concealed 
from  the  vulgar  in  the  Latin  language, 
in  which  language  it  could  not  do 
much  hart,"  the  dissemination  of  its 

doctrines  in  English  would  be  harmful 
to  religion,  mi  id  that  tie  "  looked  upon 
it  that  this  court  had  u  superintendency 
over  all  books,  and  might  In  »  luminary 
way  restrain  the  printing  or  publishing 
any  (hat  contained  reflections  on  relig- 
ion or  morality. "  Burnett  t.  Chet- 
wood,  2  Mcriv.  4-11. 
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liberal  doctrine,  and,  if  so,  what  advance  toward  a  wise  toler- 
ance will  be  made,  is  a  matter  of  conjecture.  There  is  no 
good  reason  why  even  in  England,  where  religion  is  still  jeal- 
ously guarded  by  intolerant  acts,  which  have  too  long  remained 
in  force,  the  protection  of  the  law  should  be  denied  to  publica- 
tions in  which  the  accepted  truths  of  Christianity  are  doubted, 
or  denied,  with  moderation  and  sincerity,  and  without  injury 
to  public  morals. 

But  it  is  not  probable  that  the  English  courts  will  yet  go  so 
far  as  to  protect  a  work  in  which  is  expressly  denied,  however 
temperately  or  conscientiously,  the  fundamental  principles  of 
religion.  The  laws  of  England  relating  to  blasphemy  and 
other  offences  against  religion  are  stringent.  A  statute  of  the 
seventeenth  century  still  subjects  to  punishment  "any  person 
or  persons  having  been  educated  in  or  at  any  time  having 
iu;nle  profession  of  the  Christian  religion  within  this  realm*' 
who  "whal  assert  or  maintain  there  are  more  gods  than  one 
or  shal  deny  the  Christian  religion  to  be  true  or  the  Holy 
BeripturM  of  the  Old  and  New  Testament  to  be  of  divine 
authority."  1 

Although  this  statute,  as  far  at  least  as  the  enforcement 
of  its  penalties  is  concerned,  is  practically  obsolete,  its  spirit 
is  to  be  found  in  the  still  prevalent  common-law  doctrines 
which  have  been  affirmed  by  the  courts.  In  the  cases  thut 
have  arisen,  the  wrong-doer  has  beeu  held  to  have  made  wan- 
ton and  impious  attacks  on  religion  or  Christianity,  and  against 
these  acts  the  law  has  been  construed  with  vigor.  Whether 
the  same  or  a  different  rule  is  applicable  in  cases  of  temperate 
expression  of  honest  religious  disbelief  has  not  been  directly 
adjudicated  or  considered  by  the  courts.  Nor  can  it  be  deter- 
mined with  certainty  what  freedom,  consistent  with  the  deci- 
sions heretofore  rendered,  a  conscientious  disbeliever  may 
lawfully  exercise  in  soberly  promulgating  views  hostile  to  the 
accepted  teachings  of  the  Bible.  In  theory,  malice  and  a 
wanton  manner  are  essential  to  blasphemy.  But  there  is  little 
in  the  reported  cases  to  show  that  impious  motiveB  and  man- 
ner will  not  he  presumed    as  a  matter  of  course,  where  views 


'  0  Will,  til   e.  86,  pMMd  in  IMS,    tfyen  as  9  &  10  Will.  III.  c.  82,  in  Ruff- 
2  Barbed  Statutes,  72.     This  act  is    head's  Statutes  at  Large. 
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Antagonistic  to  religion  are  promulgated.  In  other  words,  if 
ringent  doctrines  of  the  early  decisions  shall  he  still 
followed,  it  will  probably  be  a  rare  case  in  which  the  rigor  of 
tlie  Imv  against  a  disbeliever  will  be  overcome  by  the  sincerity 
willi  which  his  convictions  are  held,  or  the  moderation  with 
which  they  are  expressed.  But  there  is  little  doubt  that  in 
penal  actions  for  blasphemy  more  liberal  views  will  now  govern 
the  courts,  and  that  the  presence  or  the  absence  of  express 
malice  and  a  wanton  manner  will  be  a  controlling  inquiry  in 
dfti'imimng  the  law.1 


1  The  lending  English  decisions  re- 
litinit  m  blasphemy  may   be  found  in 
Starkio-  Law  ot  Slnnilerand  Libel  (4th 
Folk>rd;  Wr. .oil's  Am.  ed.).  anil 
Tlie  Lnw  relating  to  Works  of  Liiera- 
tureaml  An,  by  Shorlt  (London,  lh71). 
Mr.  Snirkie'i   liberal   statement  of 
the  l»w,  however  desirable  and  sound 
My  it  may  be,  is  hardly  sustained 
-  :  — 
"Then  are  no  question*  of   more 
intense  and  awful   intercut  than  those 
orn   (lie  relations  between 
W  Creator  and  the  beings  of  his  crea- 
■to;  and  although,   as   a  mntter  of 
■"CfWion  and  prudence,   it  might    be 
**Her  id  leave  the  discussion  of  such 
D1*tier»  to  those  who,  from  their  edu- 
°*linn  iind  habits,  are  most  likely  to 
'"irn  correct  conclusions,  yet  it  cannot 
I* doubted  that  any  man  has  a  right, 
n"t  merely   to  judge  for   himself  on 
•ncli  subjects,  but  also  legally  speak- 
ing to   publish   his  opinion*    for    the 
:  .if  others.     When  learned  and 
iciite    men    enter    upon    these    uVeiis- 
•ion*  with  such  laudable  motives,  their 
introversies,  even  where  one  of 
Ihe   antagonists    must    necessarily    be 
mistaken,  so  far  from  producing  mis- 
must  in  general    tend    to    the 
advancement  of  truth,  and  the  eslnb- 
religion  on  the  firmest  and 
most    stable    foundations.     The   very 
absurdity    and    folly    of    an    ignorant 
man,   who   professes   to   tench   Kid   en. 
lighten  the  rest  of  mankind,  are  usually 
so  gro»*  as  to  render  his  errors  harm- 
less; but,  lie  this  as  it  may,  the  law 
interferes  not  with  his  blunders  so  long 


as  they  are  honest  ones,  justly  con- 
sidering, tlmt  .society  are  more  than 
OOOtpeOMttd  fat  the  partial  and  lim- 
ited mischiefs  which  may  arise  from 
the  mistaken  endeavors  of  honest  igno- 
rance, by  the  splendid  advantages 
which  result  to  religion  ami  to  truth 
from  the  exertions  of  free  and  unfet- 
tered minds.  It  is  the  mischievous 
abuse  of  this  stale  of  intellectual  lib- 
erty which  calls  for  penal  censure. 
The  law  visits  not  the  honest  errors, 
but  the  malice  of  mankind.  A  wilful 
intention  to  pervert,  insult,  and  mis- 
lead others,  by  means  of  licentious  and 
contumelious  abuse  applied  to  sacred 
subjects,  or  by  wilful  misrepresenta- 
tions or  artful  sophistry,  calculated 
to  mislead  the  ignorant  and  unwary, 
is  the  criterion  nml  test  of  guilt.  A 
malicious  and  mischievous  intention, 
or  what  is  equivalent  to  such  an  inten- 
tion, in  law,  as  well  a*  morals, —  a 
state  of  apathy  and  indifference  to  the 
tnterwU  of  society,  —  is  the  broad 
boundary  between  right  and  wTO&g. 
If  it  can  lie  collected  from  the  circum- 
stances of  the  publication,  from  a  dis- 
play of  offensive  levity,  from,  contume- 
lious! and  abusive  expressions  Applied 
to  sacred  persons  or  subjects,  that  the 
design  of  the  author  was  to  occasion 
that  mischief  to  which  the  mntter 
which  he  publishes  immediately  tends, 
to  destroy  or  even  to  weaken  men's 
MUM  of  retlffk>tta  or  moral  obligations, 
to  insult  those  who  lielicve  by  casting 
contumelious  abuse  and  ridicule  upon 
their  doctrines,  or  to  bring  the  estab- 
lished  religion   and   lonu    of    worship 
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But  the  same  liberality,  however  desirable,  can  hardly  bo 
expected  in  the  judicial  treatment  of  civil  questions.  As  re- 
cently as  1867,  it  was  held  by  a  court  of  law  in  a  civil  case  to  be 
unlawful  to  deliver  lectures  on  such  subjects  as  4t  The  Char- 
acter and  Teachings  of  Christ;  the  former  defective,  (he  litter 
misleading:"  and  "  The  Bible  shown  to  be  no  more  inspired 
than  any  other  book;  with  a  refutation  of  modern  tbec 
thereon."  The  plaintiff  had  contracted  for  the  use  of  a  public 
hall  in  Liverpool  in  which  to  deliver  lectures,  and  afterward 
advertised  the  subjects,  when  the  defendant  refused  to  permit 
his  hall  to  be  used  for  such  purposes,  and  an  action  for  breach 
of  contract  followed.  For  the  plaintiff,  it  was  contended  that 
u  the  test  of  blasphemy  lies  rather  in  the  manner  than  the 
matter  of  what  is  said ;  and  the  current  opinion  of  modern 
times  has  been,  that,  to  support  a  prosecution  for  blasphemy, 
there  must  be  a  scurrilous  and  indecent  attack  upon  commonly 
received  opinions,  or  a  maintenance  of  views  flagrantly  opposed 
to  ordinary  morality."  It  does  not  appear  that,  the  judges 
expressed  any  opinion  on  the  vital  question  here  raised,  except 
that  Sir  George  Bramwell  remarked  that,  whatever  might  be 
the  law  iti  penal  actions  for  blasphemy,  a  more  stringent  rule 
should  be  applied  in  civil  cases.  The  cuurt  found  (hat  (la- 
contract  was  for  an  unlawful  purpose,  and  held  that  it  could 
not  be  enforced.1 


into  disgrace  and  contempt,  the  offence 
against  society  It complete."  Folkard's 
Starkie.  p,  690 i  Wood's  ed.  p.  771. 

Mr.  Sliortt  justly  notes  that  the  law 
is  litre  stated  "with  a  degree  of  liber- 
ality which,  however  desirable  it  may 
be  in  itself,  the  decided  eases  seem 
hardly  to  warrant."  "  It  is  a  matter 
of  some  doubt,"  he  says,  "  whether  a 
criminal  prosecution  could,  with  the 
tolerant  views  now  prevailing,  be  suc- 
cessfully maintained  for  the  bOM  Jbt 
publication  of  opinions  sincerely  and 
conscientiously  entertained,  and  tem- 
perately expressed,  though  hostile  to 
the  doctrines  of  Christianity.  The  ac- 
tual decisions  on  the  subject  do  DQt 
warrant  a  more  confident  statement  ; 
and  the  language  of  the  statute  '.•  & 
1U  Will..  Ill    c.  32,  which  is  still    in 


force,  hardly  warrants  even  this."  Law 
of  Literature  and  Art,  pp.  305,  807. 

The  question  under  consideration  was 
put  directly  to  Lord  Chief  Justice  Ab- 
bott in  The  King  t\  Wnddrngton,  1  Barn. 
&  Cr.  26,  but  was  not  answered.  The 
defendant  was  on  trial  for  having  said 
that"  Jesus  Christ  was  an  impostor,  and 
a  murderer  in  principle. "  One  of  the 
jurors  ifdccd  whether  a  work  which 
denied  the  divinity  of  the  S.iviour  was 
libelioqg.  Hut  the  Chid  Justice  eva- 
sively replied  i  ,L  A  work  sjveaking  of 
•Jesus  Christ  in  the  language  used 
in  the  publication  in  question  wa»  a 
libel." 

1   Cowan    r.  Milboiirn,   Law   H« 
Exch.  230. 

"  It  would  he  a  violation  of  duty ." 
said  Kelly,  C.  B.r  "  to  allow  the  que** 
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To  apply  this  illiberal  doctrine  in  determining  tlie  validity 
of  copyright  in  a  book  ia  to  affirm  the  Eldonian  theory.  To 
adopt  that  unsound  theory  now,  is  to  annihilate  the  literary 
property  in  not  a  few  of  the  works  which  are  to  make  the 
Victorian  age  of  intellectual  achievements  as  glorious  as  the 
Elizabethan.1 

United  States.  —  In  this  country  there  is  no  reported  case 
in  which  the  question  of  copyright  in  irreligious  books  has 
been  considered.  But  the  large  freedom  of  inquiry  and  dis- 
cussion allowed  in  religious  matters  is  shown  by  the  construc- 
tion of  the  law  relating  to  blasphemy.  This  law  punishes 
scurrilous  and  impious  attacks  on  the  Christian  religion,  but 
does  not  prohibit  the  dissemination  of  any  opinions  or  beliefs, 
however  extreme,  provided  they  arc  conscientiously  entertained, 
aad  promulgated  with  propriety.  The  rule  has  been  expressly 
declared,  that  impious  purposes  and  a  wanton  manner  are 
essential  to  complete  the  offence ;  and  that,  in  the  absence  of 
liiese,  not  even  a  denial  of  the  existence  of  the  Deity  will 
amount  to  blasphemy.2   In  the  language  of  Chief  Justice  Shaw, 


tinri  raised  to  remain  in  any  doubt. 
That  question  is,  whether  one  who  hua 
contracted  to  let  rooms  for  a  purpose 
lUted  in  general  terms,  and  who  after- 
wards discovers  that  they  are  to  be 
u»ed  for  the  delivery  of  lectures  in  sup- 
port of  a  proposition  which  states,  with 
respect  to  our  Snviour  and  His  teach- 
ing, that  the  first  is  defective  and  the 
second  misleading,  is  nevertheless 
bound  to  permit  his  rooms  to  be  used 
fat  that  purpose  in  pursuance  of  that 
general  contract.  There  is  abundant 
authority  for  saying  that  Christianity 
is  part  atid  parcel  of  the  law  of  the 
land ;  and  that,  therefore,  to  support 
ind  maintain  publicly  the  proposition 
I  have  above  mentioned  >s  |l  violation 
of  the  first  principles  of  the  law,  and 
cannot  be  done  without  blasphemy. 
I  therefore  do  not  hesitate  to  say  that 
the  defendant  was  not  only  entitled, 
but  «u  called  on  and  bound  by  the 
law,  to  refuse  his  sanction  (o  this  use 
of  his  rooms.  It  is  contended  (hat this 
was  not  the  real  motive  which  actuated 
the  defendant,  and  that  the  evidence 


showed  another  and  different  motive, 
and  that  this  reason  was  put  forward 
only  as  an  excuse.  But  I  am  of  opin- 
ion that,  whatever  may  have  been  the 
motive  operating  on  his  own  mind,  it 
was  open  to  him  by  taw,  at  the  last 
moment  before  the  rootns  had  been 
taken  possession  of,  to  refuse  their  use, 
ami  to  justify  that  refusal  on  the 
ground  that  the  plaintiff*  had  in  fact 
this  purpose  in  view." 

1  ■*  When  Dr.  Johnson  and  I  were 
left  by  ourselves,"  snyt  Boswell.  "  I 
read  to  him  my  notes  of  the  opinions 
of  our  judges  upon  the  CjUMtioiM  of 
literary  property,  He  did  not  like 
tlu>m  ;  and  said,  '  They  make  me  think 
of  your  judges  not  with  that  respect 
which  1  should  wish  to  do.'  To  the 
argument  of  one  of  them,  that  there 
can  be  no  property  in  blasphemy  or 
nonsense,  he  answered,  'Then  your 
rotten  sheep  are  mine!  By  that  rule, 
when  a  man's  house  fails  into  decay, 
he  must  lose  it.' "  4  Life  of  Johnson 
(Croker's  ed.,  10  vols.,  London),  45. 

a  People  v.  Buggies,  8  Johns.  Rep. 
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the  law  "  does  not  prohibit  the  fullest  inquiry  and  the  freest 
discussion,  for  all  honest  and  fair  purposes,  one  of  which  is 
the  discovery  of  truth.  It  admits  the  freest  inquiry  when  the 
real  purpose  is  the  discovery  of  truth,  to  whatever  result  such 
inquiries  may  lead.  It  does  not  prevent  the  simple  and  Bin- 
cere  avowal  of  a  disbelief  in  the  existence  and  attributes  of  a 
supreme  intelligent  Being,  upon  suitable  and  proper  occa- 
sions."1 "The  free,  equal,  and  undisturbed  enjoyment  of 
religions  opinion,"  said  Chief  Justice  Kent,  "  whatever  it  may 
he,  and  free  and  decent  discussions  on  any  religious  subject, 
are  granted  and  secured  ;  but  to  revile,  with  malicious  and 
blasphemous  contempt,  the  religion  professed  by  almost  the 
whole  community,  is  an  abuse  of  that  right."  i  Mr.  Justice 
Cooley  has  given  expression  to  the  following  sound  views  on 
this  subject ;  u  But  it  does  not  follow  because  blasphemy  is 
punishable  as  a  crime,  that  therefore  one  is  not  at  liberty  to 
dispute  and  argue  against  the  truth  of  the  Christian  religion, 
or  of  any  accepted  dogma.  Its  *  divine  origin  and  truth '  are  not 
so  far  admitted  in  the  law  as  to  preclude  their  being  contro- 
verted. To  forbid  discussion  on  this  subject,  except  by  the 
various  sects  of  believers,  would  be  to  abridge  the  liberty  of 
speech  and  of  the  press  in  a  point  which,  with  many,  would 
be  regarded  as  most  important  of  all.  Blasphemy  implies 
something  more  than  a  denial  of  any  of  the  truths  of  religion, 
even  of  the  highest  and  most  vital.  A  bad  motive  must  exist  : 
there  must  be  a  wilful  and  malicious  attempt  to  lessen  men's 
reverence  for  the  Deity,  or  for  the  accepted  religion.  But,  out- 
side of  such  wilful  aud  malicious  attempt,  there  is  a  broad  field 
for  candid  investigation  and  discussion,  which  is  as  much  open 
to  the  Jew  and  the  Mahometan  as  to  the  professors  of  the 
Christian  faith."  5 

The  question  now  arises,  Will  or  should  the  same  liberal 


|N.  Y.,  2d  ed.)  225;  Updegraph  v. 
Commonwealth,  11  Serg.  &  R.  (Pa.) 
394;  State  e.  Chandler,  2  Harring 
(Del)  663;  Commonwealth  i».  Knee- 
land,  20  Pick.  (37  Mass.)  206. 

1  Commonwealth  c.  Kneeland, *nj>rn, 
220.  In  the  same  case,  Mr.  Jusliee 
Morton  snicl  :  "To  complete  this  of- 
fence in  my  judgment,  there  mu&t  be 


not  only  a  denial  of  God,  but  it  must 
be  done  in  a  manner  and  in  language 
justly  offensive  to  others  and  attended 
by  a  corrupt  und  malicious  intent ;  in 
other  words  it  must  be  blasphemously 
done."    Ibid.  289. 

•  People  r.  Haggles,  8  Johns.  Rep. 
(N.Y.  Mod.)  BR 

1  Const.  Lini.  474. 
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doctrines  be  applied  in  determining  questions  of  literary  prop- 
erty ?    The  law  for  the  punishment  of  blasphemy  is  penal,  and 
should  therefore,  it  may  be  urged,  be  construed  with  less  strin- 
gency than  in  civil  cases.     It  may  also  be  argued,  that,  because 
the  law  refuses  to  punish  the  authors  of  certain  works  injurious 
to  religion,  it  does  not  follow  that  it  will  protect  their  property 
in  such  works;  that  not  to  treat  the  publication  of  the  objec- 
tionable writing  as  an  offence  is  one  thing,  but  to  apply  active 
remedies  for  its  protection  is  another  and  a  different  matter, 
^liatever  plausibility  or  force  there  may  be  in  this  argument, 
the  distinction  is  not  a  valid  one  to  defeat  the  copyright  in  a 
Publication  which  is  not  blasphemous.    Copyright  confers  prima 
•if  title  to  property  in  a  book.     That  property  is  entitled  to 
P^Xtection,  and  the  courts  are  bound  to  give  the  usual  remedies, 
,,J»til  a  defect  in  the  title,  or  a  fault  in  the  property,  is  shown. 
*    the  work  appears  on  its  face,  or  is  proved  to  be  blasphemous, 
l'-»«lloua,  or  seditious,  its  publication  is  unlawful,  because  blas- 
f  '*  »omy,  libel,  and  sedition  are  offences  against  the  law,  and  the 
'^^tlior  is  thereby  deprived  of  his  remedies.     If  it  be  immoral, 
"**e  right  of  protection  is  forfeited,  because  immorality  is  re- 
s^rded  in  every  civilized  community  as  an   offence   against 
^^iciety  and  harmful  to  the  public  welfare. 

But  the  temperate  promulgation  of  sincere  beliefs,  hostile  to 
*■  «ie  Christian  religion,  is  not  in  this  country  a  violation  of  any 
^w,  and  cannot  justly  be  regarded  as  injurious  to  morality  or  the 
die  welfare.     To  defeat  the  right  of  property  on  the  ground 
the  obnoxious  character  of  the  book,  it  must  appear  that 
^■onie  positive  law  is  violated,  or  that  the  publication  is  danger- 
ous to  the  peace  of  the  community,  or  harmful  to  public  morals. 
"tTliere  are  those  who  believe  that  the  dissemination  of  doctrines 
-tile  to  religion  is  an  act  of  immorality,  and  dangerous  to  the 
\relfare  of  society.     So,  also,  not  a  few  regard  the  exercise  of 
^  large  freedom  in  political  discussion  as  damaging  to  the  gov- 
ernment and  baneful  to  the  common  wealth.     But  in  this  coun- 
try the  expression  of  political  opinions,  however  hostile  to  the 
government,  comes  within  the  cognizance  of  the  law  only  when 
the  public  peace  and  order  are  thereby  disturbed  or  threat- 
ened, or  the  government  exposed  to  peril.     A  like  rule  is 
proper  in  the  case  of  religious  inquiry.   Religion  and  morality, 
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irrcligion  and  immorality,  are  not  synonymous  words.  Disbe- 
lief in  the  Bible  or  the  religious  doctrines  which  it  teaches 
does  not  in  itself  amount  to  immorality  ;  and  the  proper  ex- 
pression of  that  disbelief  does  not  justly  interfere  with  the 
public  order  or  undermine  public  morals.  Until  this  tendency 
can  be  shown  in  a  literary  composition,  its  religious  character 
is  not  a  proper  subject  of  judicial  inquiry.  Unless  the  object 
be  to  ascertain  whether  the  promulgation  of  views  hostile  to 
religion  amounts  to  blasphemy,  immorality,  or  a  breach  of 
the  public  peace,  the  law  can  rightly  take  no  more  cogni- 
zance of  differences  of  opinion  in  religion  than  in  politics  or 
philosophy  or  political  economy,  or  any  other  department  of 
thought.1 

In  the  absence,  therefore,  of  any  judicial  or  statutory  restric- 
tions on  this  subject,  there  appears  to  be  no  good  reason  why 
valid  copyright  will  not  rest  in  a  publication  in  which  are 
denied  any  or  all  of  the  doctrines  of  the  Bible ;  provided  the 
motives  and  the  manner  of  the  author  be  such  as  not  to 
warrant  the  finding  of  a  case  of  blasphemy,  immorality,  or 
breach  of  the  peace. 

False  Pretences  as  to  Authorship. 

The  principle  that  a  work  subversive  of  good  order  or 
morality  is  not  a  proper  subject  of  copyright   has  been  ex- 


1  "If  a  court  of  equity,"  any*  Mr. 
Justice  Story,  *'  under  color  of  its  gen- 
erui  authority,  is  to  enter  upon  all  the 
moral,  theological,  metaphyseal  and 
political  inquiries,  which  in  past  times 
have  given  rise  to  so  marry  controver- 
sies, ami  in  the  future  may  well  ho 
■apposed  in  provoke  many  heated  ilis- 
Cassioot,  rtntl  if  it  is  to  decide  dogmati- 
cally upon  the  character  mid  bearing 
of  such  discussions,  and  the  rights  of 
authors,  growing  out  of  them;  it  is 
obvious  that  mi  absolute  power  is  con- 
ferred over  the  subject  of  literary 
property,  which  may  sap  the  very 
fi.ini']  iliniis  on  which  it  rests,  mid  re- 
tin  il,  If  not  entirely  suppress,  the  HMtM 
of  arriving  at  physical  as  well  as  meta- 


physical truths.  Thug,  for  example, 
a  judge  who  should  happen  to  believe, 
that  the  immateriality  of  the  soul,  as 
well  as  its  immortality,  was  a  doctrine 
clearly  revealed  in  the  Scriptures  (a 
point  upon  which  very  learned  .•>  i 
pious  minds  have  been  greatly  divided), 
would  deem  any  work  ante-Christian, 
which  should  profess  to  deny  that 
point,  and  would  refuse  nn  injunction 
to  protect  it-  So,  a  judge  who  should 
be  a  Trinitarian  might  moel  con 
tiously  decide  against  granting  an  in- 
junction in  favor  of  an  author,  enforc- 
ing Unitarian  views;  when  another 
judge  of  Opposite  opinions  night  nut 
hesitate    to    grant    it."      2    Eq.   Jur. 
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tended  in  England  to  protect  the  public  against  publications 
•d  under  false  and  fraudulent  representations,  intended 
injuriously  to  deceive  the  buyer,  to  an  action  for  piracy  of  a 
book  entitled  Evening  Devotions,  from  the  German  of  C.  C. 
Sturm,  it  was  shown  that  the  work  was  not  a  translation  from 
Sturm,  lmt  that  it  had  been  wilfully  <uid  falsely  represented  to  bo 
so,  with  a  view  of  gaining  profits  by  the  unwarranted  use  of  tho 
name  of  that  well-known  writer.  The  falsehood  expressed  in 
the  title  was  reiterated  at  length  in  the  preface.  The  court 
characterized  this  proceeding  on  the  part  of  tho  plaintiff  as  an 
attempt  to  obtain  money  under  false  pretences,  and  held  that 
there  could  be  no  valid  copyright  in  a  work  whose  **  sale 
produces  such  consequences."  Chief  Justice  Tindal,  who 
pronounced  the  decision,  drew  a  distinction  between  tins  case 
and  the  common  one  of  publications  issued  under  an  assumed 
name,  with  innocent  intent  by  the  author  and  without  harm  to 
the  buyer.  In  the  latter  case,  there  is  no  serious  design  on 
the  part  of  the  author  to  deceive  the  buyer,  or  to  acquire 
unlawful  profits  by  false  representation  ;  and  it  is  a  matter 
of  indifference  to  the  public  whether  the  representation  be 
real  or  fictitious.  The  copyright  is  not  affected  by  such  inno- 
ceut  representations.  But,  when  the  public  is  induced  to 
buy  a  book  in  the  false  belief  that  it  is  the  work  of  a 
well-known  writer,  who  in  fact  has  had  no  part  in  its  pro- 
duction, the  transaction  is  a  fraud  which  will  defeat  the 
copyright.1 


l  Wright  v.  Tallia.  1  C  B.  893. 
The  Chief  Justice  said ;  "  The  first 
observation,  therefore,  that  arises,  is, 
that  the  present  case  is  perfectly  dis- 
-hable  from  those  which  have 
referred  to  at  the  bar,  of  books 
of  amusement  or  instruction  having 
Wen  published  as  translations,  whilst 
.1  ve  been,  in  fact,  original  works ; 
or  having  been  published  under  an 
assumed,  instead  of  a  true  name.  Such 
was  the  instance  given  of  The  Castle 
of  Otrnnto  [by  Walpole],  professing  to 
be  translated  from  the  Italian  ;  and 
Midi  the  case  of  innumerable  works 
published  under  assumed  names  — 
voyages,  travels,  biography,  works  of 


Action  or  romance,  and  even  works  of 
science  and  instruction ;  for,  in  all 
these  instances  the  misrepresentation 
is  innocent  anil  harmless.  There  ia 
not  found  in  any  one  of  those  eases, 
any  serious  design  on  the  part  of  the 
author  to  deceive  the  purchaser,  or  to 
make  gain  and  profit  from  him  by  the 
false  representation.  The  purchaser,  for 
any  thing  that  appears  to  the  contrary, 
would  have  purchased  at  the  same 
price,  if  he  had  known  that  the  name 
of  the  author  was  an  assumed,  and  not 
a  genuine  name;  or  had  known  that 
the  work  was  original,  and  nut  trans- 
lated. Ami.  hldeed,  in  most  of  the 
cases  that  can  be  put,  the  statement  is 
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Equity  has  restrained  the  publication  of  a  book  falsely  repre- 
sented to  be  the  production  of  a  well-known  author.1 


Originality. 

The  rule  has  been  laid  down  and  universally  recognized,  th; 
originality  is  an  essential  attribute  of  copyright  in  a  literary 
composition.  The  words  original  and  originality,  as  used  in 
the  law  of  copyright,  have  a  most  comprehensive  meaning. 
Very  hw,  if  any,  intellectual  productions  are  original  in  the 
strict  sense  that  the  author  is  the  creator  of  all  that  is  ex- 
pressed in  Itis  composition.  Knowingly  or  unknowingly,  one 
writer  borrows  from  another ;  and  in  the  most  original  works 
of  modern  genius  are  found  thoughts  and  sentiments  as  old  as 
language  itself.2     The  object  of  the  low  of  copyright  is  to  pro- 


not  calculated  in  its  nature  to  deceive 
any  one,  but  is  seen,  upon  ttie  very 
first  glance,  to  be  plainly  ami  m— tr 
fealty  fictitious.  In  those  eases,  there- 
fore, it  was  perfectly  indifferent  to  the 
public,  whether  the  representation  was 
true  or  not;  and,  in  all  probability, 
the  book  would  have  obtained  an  equal 
sale,  whether  it  was  a  translation  M 
an  original,  whether  the  name  of  the 
author  was  assumed  or  genuine. 

"  Hut,  in  the  case  before  us,  no  one 
of  these  observations  will  apply.  The 
facts  staled  in  the  pica  import  a  serious 
design  on  the  part  of  the  plaintiff  to 
impose  on  the  credulity  of  l-acIi  pur- 
chaser! by  fixing  upon  the  name  of  an 
author  who  (MM  had  a  real  cxis-ti  ore, 
anil  who  possessed  a  large  share  of 
weight  and  estimation  in  the  opinion 
of  the  public.  The  object  of  the  plain- 
tiff is,  not  merely  to  conceal  the  mime 
of  the  genuine  author,  and  to  publish 
opinions  to  the  world  under  an  innn- 
Cent  disguise ;  but  to  deceive  the  pub- 
lic, by  inducing  them  lo  believe,  that 
the  work  is  the  original  work  of  the 
author  whom  lie  names,  when  he  him- 
self knows  it  not  to  be  so.  to  obtain 
from  the  purchaser  a  greater  price 
than  be  would  otherwise  obtain.  The 
transaction,  therefore,  ranges  itself 
under  the  head  of  crimen  fa/ti.  The 
publisher  seeks  to  obtain  money  under 


false  pretences ;  and  as,  not  only  the 
original  act  of  publishing  the  work, 
hut  the  sale  of  copies  to  each  individual 
purchaser,  falls  within  the  reach  of  the 
same  objection,  we  think  the  plaintiff 
cannot  be  considered  as  having  a  valid 
and  subsisting  copyright  in  the  work, 
the  sale  of  which  produces  such  conse- 
quences, or  that  he  is  capable  of  main- 
taining an  action  in  respect  of  ita  in- 
fringement. 

"  The  cases  in  which  a  copyright  has 
been  held  not  to  subsist  where  the 
work  is  subversive  of  good  order,  mo- 
rality, or  religion,  do  not,  indeed,  bear 
directly  on  the  case  before  us;  but 
they  have  this  analogy  with  the  pres- 
ent inquiry,  that  they  prove  that  the 
rule  which  denies  the  existence  of 
copyright  in  those  cases  is  a  rule  es- 
tablished for  the  benefit  and  protection 
of  the  public.  And  we  think  the  best 
protection  that  the  law  can  afford  to 
the  public*  against  such  a  fraud  as  that 
laid  open  by  tins  plea,  is,  to  make  the 
practice  of  it  unprofitable  to  its  au- 
thor."    Ibid.  908. 

1  Hyron  i*.  Johnston,  2  Meriv.  29; 
Seeley   r.   Fisher,  11  Sim.  681 ;  Hart* 
r.  He  Witt.  1  Cent.  Law  Jour.  36o. 
also  Arehuold   p.  Sweet.  6  Car.  &  P. 
iily,  treated  in  Chap.  VII. 

a  "  In  truth,  in  literature,  in  science 
and   in  art,"  said  Mr.  Justice  Story, 
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mote  learning  and  useful  knowledge  by  protecting  the  fruits  of 
intellectual  activity.  Almost  every  product  of  indqicndent 
literary  labor  is  a  proper  subject  of  copyright ;  and,  to  be 
entitled  to  protection,  the  author  has  simply  to  show  something 
material  and  valuable  produced  by  himself,  and  not  copied 
from  the  protected  matter  of  another.1 

Work   need    not   be    wholly    Original.  —  111    many    cases    the 
author  has  created  the  substance  as  well  as  the  form  of  the 


"  tin -re  are,  and  can  be,  few,  if  any 
thing*,  which  in  an  abstract  sense,  are 
strictly  new  and   original  throughout. 
Every  book  in  literature,  science  and 
art,    borrows,    and    must    necessarily 
borrow,  and  use  much  which  was  well 
known    and    used    before.      No    man 
creates  a   new  language  for  himself, 
it  least  if  he  be  a  wise  man,  in  writing 
(book.     He  contents  himself  with  the 
use  of  language  already   known  and 
Used   and   understood   by  others.     No 
man   writes  exclusively  from  his  own 
flits,  unaided  and  uninstructed  by 
the  thoughts  of  Other*.     The  thoughts 
of  every  man    are.  more  or  less,  a 
combination  of  what  other  men  have 
thought  and  expressed,  although  they 
may  be  modified,  exalted,  or  improved 
by  his  own  genius  or  reflection.     If  no 
book  could  be  the  subject  of  copyright 
which  was  not  new  and  original  in  the 
elements  of  which  it  is  composed,  there 
could  be  no  ground  for  any  copyright 
in  modern  times,  and  we  should  be  ob- 
liged to  ascend  very  high,  even  in  an- 
rind  a  work  entitled  to  such 
eminence. 

irgil  borrowed  much  from  Ho- 
mer ;  Bacon  drew  from  earlier  as  well 
as  contemporary  minds;  Coke  ex- 
hausted all  the  known  learning  of  his 
profession;  and  even  Shakespeare  and 
Milton,  so  justly  and  proudly  our  boast, 
as  the  brightest  originals,  would  he 
found  to  have  gathered  much  from  the 
abundant  stores  of  current  knowledge 
and  classical  studies  in  their  days. 
What  is  !*a  Place's  great  work,  but 
the  combination  of  the  processes  and 
discoveries  of  the  great  mathemati- 
cians before  his  day,  with  his  own  ex- 


traordinary genius  ?  What  are  all  mod- 
ern law-books,  but  new  combinations 
and  arrangements  of  old  materials,  in 
which  the  skill  and  judgment  of  the 
author  in  the  selection  and  exposition 
and  accurate  use  of  those  materials,  con- 
stitute the  basis  of  his  reputation,  as 
well  as  of  his  copyright  ?  Blackstone's 
Commentaries  and  Kent's  Commen- 
taries are  but  splendid  examples  of  the 
merit  and  value  of  such  achievements." 
Emerson  p,  Davies,  8  Story,  77a. 

1  "The  defendant  is  not  liable  to 
this  action,  unless  the  jury  find  that 
Russell  was  the  author  of  the  musical 
composition,  The  Old  Arm  Chair,  for 
Hrhleb  he  obtained  a  copyright  in  lH-iO; 
ii ud  it  is  for  the  jury  to  decide,  upon 
the  whole  evidence,  whether  he  was  or 
was  not  the  author.  If  the  said  musi- 
cal composition  was  borrowed  alto- 
gether from  a  former  one,  or  was 
made  up  of  different  parts,  copied 
lY'iin  older  musical  compositions,  with- 
out any  material  change,  and  put  to- 
gether into  one  tune,  with  only  slight 
and  unimportant  alterations  or  addi- 
tions, then  Russell  was  not.  the  author 
witliin  the  meaning  of  the  btw  ;  but 
the  circumstance  of  ils  corresponding 
with  older  musical  compositions,  and 
belonging  to  the  same  style  of  music, 
does  not  constitute  it  a  plagiarism, 
provided  the  air  in  question  was,  in 
the  main  design,  and  in  its  material 
and  important  parts,  the  effort  of  his 
own  mind."  Taney,  C.  J.  Heed  ft 
Carusi,  Tan.  Dec.  72. 

S-«  n  pltiy  may  be  original,  although 
its  characters  and  incidents  are  similar 
to  those  of  a  previously  published  novel. 
Boucieaull  ft  Fox,  6  BUtchf.  87. 
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composition  for  which  ho  claims  copyright ;  and,  though 
the  M'lilimi'nts  and  thoughts  may  not  all  he  original,  neither 
the  whole  nor  a  material  integral  part  of  the  composition  can 
We  said  to  have  previously  existed.  Popularly  speaking,  the 
work  is  wholly  new  and  original.  But  the  law  does  not  require 
that  a  person,  to  be  entitled  to  copyright,  shall  be  the  sole 
creator  of  the  work  for  which  protection  is  claimed.  Labor 
bestowed  by  one  person  on  the  production  of  another,  if  no 
rights  are  thereby  invaded,  will  often  constitute  a  valid  claim 
for  copyright.  The  maker  of  an  abridgment,  translation, 
dramatization,  digest,  index,  or  concordance  of  a  work  of  vrfiicfe 
he  is  not  the  author,  may  obtain  a  copyright  for  the  product  of 
his  own  labor  and  skill.  So,  also,  any  one,  by  making  material 
changes,  additions,  corrections,  improvement*,  notes,  comments, 
Ac.,  in  the  unprotected  work  of  another,  may  create  a  valid  claim 
for  copyright  in  a  new  and  revised  edition.  A  person  acquires 
a  title  to  copyright  by  arranging  music  which  he  has  not  com- 
posed.1 A  photograph,  chromo,  or  engraving  is  often  but  a 
copy  of  a  work  of  art  in  whose  production  the  photographer  or 
engraver  had  no  part.2  In  all  such  cases,  the  test  of  originality 
is  applied  to  that  which  represents  the  labor  or  skill  of  the 


»  Atwill  v.  Ferrett,  2  Blatchf.  39; 
Wow  I  t>.  Boosey.  Law  Kep.  2  Q.  B. 
840,  on  ap.  3  Id.  223.  See  also  Boosey 
v.  Fuirlie,  7  Ch.  1).  301.  BOQ 

In  Wof>fl  v.  Boosey,  Brain  well,  B., 
said  :  "  It  has  been  said  that  there  is 
nothing  inventive  on  the  part  of  llio 
person  who  makes  the  arrangement. 
In  one  serine,  there  is  not,  that  is  to 
say,  he  neither  invents  the  tune  nor 
the  harmony  ;  but  there  ia  invention 
in  another  sense,  or  ralher  there  is  com- 
position in  the  adaptation  to  the  par- 
ticular instrument.  Of  that,  the 
adapter  is  the  author,  and  it  is  per- 
fectly contain  that  the  man  who  wanted 
to  arrange  this  opera  for  a  piano-forte 
would  Sad  it  a  great  deal  easier  lo 
BOD}  what  Brisslcr  hail  done  than  to 
take  the  fCOfl  and  do  it  over  again." 
Law  Rep.  3  Q.  B.  ;M2. 

2  In  ii  recent  English  ease  it  was 
emm-mlt'il  that  a  photograph  of  an  en- 
graving was  not  an  original  production 


within  the  meaning  of  25  &  26  Vict 
c.  68,  s.  1,  which  secures  copyright  in 
"  every  original  painting,  drawing, 
and  photograph."  In  overruling  this 
objection,  Mr.  Justice  Blackburn 
said  :  — 

"The  distinction  between  an  origi- 
nal painting  and  its  OOpj  is  well  D 
stood,  but  it  is  difficult  to  say  what 
can  be  meant  hy  an  original  photo- 
graph. All  photographs  are  copies  of 
some  object,  such  as  a  painting  or  a 
statue.  And  it  seems  to  me  that  a 
photograph  taken  from  a  picture  is  an 
original  photograph,  in  bo  far  that  to 
copy  it  is   an    infringement   of    this 

statute.  As  I  have  already  pointed 
out,  by  section  2,  although  it  is  unlaw- 
ful to  copy  a  photograph  or  the  nega- 
tive, it  is  permitted  to  cop?  the  suhject- 
matler  of  the  photograph  by  taking 
another,  photograph."  Graves's  Case, 
Law  Bep.  i  Q.  B.  723. 
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person  claiming  copyright.  In  the  case  of  an  abridgment,  the 
question  is  whether  the  maker  has  fairly  condensed  the  matter 
ni  the  original,  and  reproduced  it  as  a  work  of  his  own  author- 
ship, or  whether  he  has  merely  shortened  it  hy  omitting  parts. 
B0|  a  dramatization  must  have  a  value  due  to  the  work  of  the 
dramatist,  and  not  found  in  the  novel  or  poem  dramatized. 

Collections  of  Well-known  Facta.. —  A  title  to  authorship  18 
acquired  by  collecting  well-known  facts  and  information,  or  de- 
scribing common  objects.  "  As  to  copyright,"  said  Lord  Eldon, 
'■  I  do  not  see  why,  if  a  person  collects  an  account  of  natural 
cnriosities  and  Buch  articles,  and  employs  the  labor  of  his  mind 
ly  giving  a  description  of  them,  that  is  not  as  much  a  literary 
work  as  many  others  that  are  protected  by  injunction  and  by 
action.  It  is  equally  competent  to  any  other  person,  perceiving 
me  success  of  such  a  work,  to  set  about  a  similar  work,  bona 
fide  his  own.  But  it  must  be  in  substance  a  new  and  original 
work,  and  must  be  handed  out  to  the  world  as  such."  J 

In  Jarrold  v.  Houlston,2  the  work  in  controversy  was  Dr. 
Brewer's  ( Juide  to  Science,  the  purpose  of  which  was  to  explain, 
on  scientific  principles,  and  by  means  of  questions  and  answers, 
some  of  the  ordinary  phenomena  of  nature.     In  preparing  the 
"Vrork.  the  author  had  collected  inquiries  which  he  had  heard 
xnade  by  many  persons,  and  had  solicited  questions  from  others. 
"These  inquiries,  with  answers  furnished  partly  from  his  own. 
information  and  partly  obtained  from  published  works,  consti- 
tuted the  matter  of  his  book.    For  the  defence  it  was  contended 
"that  a  work  so  composed  did  not  meet  the  requirements  of  tho 
law  as  to  originality.     But  this  argument  was  without  force ; 
and  the  court,  without  hesitation,  upheld  the  copyright  in  the 
book.     "That  an  author,"  said  Vice-Chancellor  Wood,*' has 
in  a  work  of  this  description  is  beyond  all  doubt. 
Il  any  one  by  pains  and  labor  collects  and  reduces  into  the 
form  of  a  systematic  course  of  instruction  those  questions  which 
lie  may  find  ordinary  persons  asking  in  reference  to  the  common 
phenomena  of  life,  with  answers  to  those  questions,  and  ex- 
planations of  those  phenomena,  whether  such  explanations  and 
answers  are  furnished  by  his  own  recollection  of  his  former 


■  Hogg  v.  Kirby.8  Vti.  2J1. 


*  8  Kay  &  J.  708. 
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general  reading,  or  out  of  works  consulted  by  him  for  the  ex- 
press purpose,  the  reduction  of  questions  so  collected,  with 
such  answers,  under  certain  heads  and  in  a  scientific  form,  is 
amply  sufficient  to  constitute  an  original  work,  of  which  the 
copyright  will  be  protected."  l 

So  he  who  simply  describes  specimens  of  fruit  before  him,3 
or  reproduces  and  describes  monumental  designs  from  tomb- 
stones in  a  cemetery,3  performs  an  act  of  authorship  which 
brings  him  within  the  protection  of  the  law.  The  maker  of 
a  map  or  chart  merely  represents  boundaries,  places,  and  dis- 
tances which  he  finds  fixed  by  nature  or  man.  A  directory  is 
but  a  list  of  the  names  and  residences  of  citizens.  A  catalogue 
is  often  a  mere  arrangement  of  the  titles  of  books  or  other 
things.  In  such  case,  the  law  does  not  inquire  whether  the 
facts  and  information  given  are  new  or  old.  The  question  is, 
whether  there  is  any  material  product  of  authorship  on  the 
part  of  the  jverson  claiming  copyright ;  whether  the  publication 
is  the  result  of  independent  labor,  other  than  that  of  mere 
copying. 

Compilations.  —  A  compilation  of  old  materials  gathered  from 
published  works  and  other  common  sources  is  an  original  pro- 
duction within  the  meaning  of  the  law.  Hero  the  test  of 
originality  is  applied,  not  to  the  materials,  but  to  their  ar- 
rangement and  combination.  A  mere  copy  or  reprint,  not 
differing  materially  from  the  original  matter,  is  not  entitled 
to  protection,*  But  labor,  skill,  or  learning,  exercised  in  se- 
lecting, arranging,  and  combining  old  materials  in  a  new  and 
useful  form,  creates  a  title  to  authorship.  "  The  question  is  not," 
said  Mr.  Justice  Story,  "  whether  the  materials  which  arc  used 
are  entirely  new,  and  have  never  been  used  before;  or  o 
that  they  have  never  been  used  before  for  the  same  pur- 
pose. The  true  question  is,  whether  the  same  plan,  arrange- 
ment and  combination  of  materials  have  been  used  before  for 
the  same  purpose'  or  for  any  other  purpose.  If  they  have  not, 
then  the  plaintiff  is  entitled  to  a  copyright,  although  he  may 


1  3  Kay  &  J.  718. 

t  Hogg  i\  Scott,  Law  Rep.  18  Eq. 


444. 


*  Ifoaderwkk  »,  Griffin,  8  So.  Se«s. 
Cm.  2<1  8or.  383:  Jollie  v.  Jaqius.  1 
Hliiiclif.    618:    Boueicault    t.   Fox.  5 


Grace  ft  Newman,  Law  Bep.  19    Id.  87,  101. 


Eq.  623. 
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have  gathered  hints  for  his  plan  and  arrangement,  or  parts  of 
m  and  arrangement,  from  existing  and  known  sources. 
He  oiay  have  borrowed  much  of  his  materials  from  others;  but 
if  they  are  combined  in  a  different  manner  from  what  was  in 
use  before,  and  a  fortiori,  if  his  plan  and  arrangement  are  real 
improvements  upon  the  existing  modes,  he  is  entitled  to  a  copy- 
right in  the  book  embodying  such  improvement.  It  is  true  he 
»t  thereby  acquire  the  right  to  appropriate  to  himself 
the  materials  which  were  common  to  all  persons  before,  so  as 
to  exclude  those  persons  from  a  future  use  of  such  materials ; 
bo)  ilion  they  have  no  right  to  use  such  materials  with  his  im- 
provements supperackled,  whether  they  consist,  in  plan,  arrange* 
meat  or  illustrations  or  combinations ;  for  these  are  strictly 
his  own."1 


J  Emerson  v.  Davies,  3  Story,  778. 

8«  Compilations,  utile,  p,  162. 

In  Gray  r.  Hussell,  1  Story,  IT.,  Mr. 

Jwtjce  Story    said:     "The    argument 

proceeds  mainly  upon  this  ground,  that 

ii  nothing  substantially  new  in  Mr. 

'"mill's  notes  to  hit  edition  of  Adam 'a 

ktin  Grammar  ;  and  that  all  his  notes 

m  lubftsnce,   and   many   of  them    in 

two,  may  be   found   in   other  works 

wiecedently  printed.     That  is  not  the 

,n<e  question  before  the   court.     The 

toe  question  is,  whether  these  notes 

^*  to  be  found  collected  and  embodied 

n  My  former  single  work.    It  is  ad- 

miM,  that   they   are  not    so  to  be 

•Mad.    The   most   that   is  contended 

iliut  Mr.  Gould  has  m 

JMt**  from  very  various  authors,  who 

"-T«  written  nt  different  periods  ;  and 

t«»t  sqy  other  person  might,  by  a  dili- 

#"'  examination  of  the  same  works, 

are  made  a  similar  selection.     It  is 

*'  Pretended,  that  Mr.  Cleveland  un- 

>k  or  accomplished  such  a  task 

5leh  a  selection  from  the  original 

""'Or*.     Indeed,   it   is  too   plain   For 

ihat  he  lias  borrowed  the  whole 
of  !>• 

n«a  notes  directly  from  Mr  Could'* 


and    so   literal    has    been   his 
***criptioD,  that  he  has  incorporated 
*«ry  man  thereof. 

Koit,    certainly,    the   preparation 
**     collection   of    these    notes    from 


tr» 

(ha 


these  various  sources,  must  have  been 
a  work  of  no  small  labor,  and  intellec- 
tual exertion.  The  plan,  the  arrange- 
ment, and  the  combination  of  these 
notes  in  the  form  in  winch  they  are 
collectively  exhibited  in  Gould's  Gram- 
mar,  belong  exclusively  to  this  gentle- 
man, lie  b|  tlten,  justly  to  be  deemed 
the  author  of  them  in  their  actual  form 
and  combination,  and  entitled  to  a 
copyright  accordingly.  If  no  work 
could  be  considered  by  our  law  as  en- 
titled to  the  privilege  of  copyright, 
which  is  composed  of  materials  drawn 
from  many  different  sources,  but  for 
the  first  time  brought  together  in  the 
same  plan  and  arrangement  and  com- 
bination, simply  because  those  mate- 
rials might  be  found  scattered  up  and 
down  in  a  great  variety  of  volumes, 
perhaps  in  hundreds,  or  even  thousands 
of  volumes,  and  might,  therefore,  have 
been  brought  together  in  (he  same  way 
and  by  the  MUM  researches  of  another 
mind,  equally  skilful  and  equally  dili- 
gent,—then,  indeed,  it  would  be  diffi- 
cult to  say,  that  there  could  be  any 
copyright  in  most  of  the  scientific  ami 
professional  treatises  of  the  present 
day.  What  would  become  of  the 
elaborate  commentaries  of  modern 
scholars  upon  the  classic*,  which,  for 
the  most  part,  consist  of  selections 
from  the  works  and  criticisms  of  vari- 
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To  what  extent  the  functions  of  the  compiler  must  go  beyond 
those  of  a  mere  copyist  ia  to  be  determined  by  the  circum- 
stances of  each  case.  But  there  must  be  substantial  results 
due  to  the  operation  of  his  mind  J  the  compilation  must  have  a 
material  value  not  found  in  the  parts  taken  separately.  The 
principle  is  the  same  whether  the  common  materials  are  taken 
by  the  compiler  from  published  or  unpublished  sources.  If  ho 
is  not  the  owner  of  the  manuscripts,  if  they  are  common  prop- 
erty, his  exclusive  rights  will  be  determined  by  the  compilation 
which  he  has  made.  Where  a  collection  of  statistics  had  been 
made  from  unpublished  official  records,  and  ifc  appeared  that 
the  compiler  had  exercised  industry  and  judgment  in  selection 
and  arrangement,  it  was  held  that  the  requirements  of  the  law 
as  to  originality  had  been  fulfilled.1  But  the  compiler  could 
have  acquired  no  title  to  authorship  by  merely  copying  the 
figures  as  he  found  them. 

In  Alexander  v.  Mackenzie,  the  validity  of  the  complainant's 
copyright  in  a  collection  of  legal  forms  or  **  styles"  was  m 
tioued,  on  the  ground  that,  in  preparing  them,  he  had  simply  fol- 
lowed the  directions  prescribed  by  the  Btatute  ;  and  that,  under 
the  circumstances,  the  forms  prepared  by  two  or  more  persona 
must  be  substantially  the  same.  The  court  held  that,  if  the 
statute  had  contained  the  forms  themselves,  and  the  complain 


ous  former  authors,  arranged  in  a  new 
form,  ami  combined  together  by  new 
illustrations,  intermixed  with  them  ! 
What  would  become  of  the  modern 
treatises  upon  astronomy,  mathematics, 
natural  philosophy,  and  chemistry  ? 
What  would  become  of  the  treatises  in 
our  own  profession,  the  materials  of 
which,  if  the  works  be  of  any  real 
value,  must  essentially  depend  upon 
faithful  abstracts  from  the  reports,  and 
from  juridical  treatises,  with  illustra- 
tions of  their  hearing.  Blaeketone's 
Commentaries  i*  hut  a  compilation  of 
the  Laws  of  England,  &MWD  from  au- 
thentic to  grow,  open  to  the  whole  pro- 
fession; ami  yet  it  was  never  dreamed, 
that  It  was  not  a  work,  which,  in  the 
highMt  sense,  might  be  deemed  an 
original  work  ;  since  never  before  were 
the  same  materials  so  admirably  com- 


bined,  and  exquisitely  wrnnght  out, 
with  a  judgment,  skill,  and  taste  abso- 
lutely unrivalled.  Take  the  case  of 
the  work  on  insurance,  written  by  one 
of  the  learned  counsel  [Phillip*]  la  tins 
cause,  and  to  which  the  whole  profes- 
sion are  10  much  indebted;  it  is  but  a 
compilation  with  occasional  coni! 
upon  all  trie  leading  doctrines  of  that 
branch  of  the  law,  drawn  from  reported 
cases,  or  from  former  authors,  but  com- 
bined together  in  a  new  form,  and  in 
a  new  plan  and  arrangement ;  yet  I 
presume,  mine  of  us  ever  doubted,  that 
lie  was  fully  entitled  to  a  copyright  in 
the  work,  as  being  truly,  in  a  just 
sense,  his  own." 

1  Scott  r.  Stanford,  Law  Rep.  8 
71*;  Maclean  a.  Moody,  20  Sc 
Cos.  2d  ser.  1161. 
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ant  had  simply  copied  them,  his  copyright  would  have  failed 
"through  want  of  originality.  But,  as  the  statute  gave  simply 
directions,  it  was  an  act  of  authorship  to  prepare  the  forms 
pursuant  to  such  directions.1 

So  a  good  title  to  copyright  is  acquired  by  representing  on  a 
map  boundaries  of  townships  which  are  fixed  by  statute.2 

Work*  alike  may  bo  Original.  —  It  is  not  essential  that  any 
production,  to  be  original  or  new  within  the  meaning  of  the 
law  of  copyright,  shall  be  different  from  another.  Whether 
the  composition  for  which  copyright  is  claimed  is  the  same  as 
or  different  from,  whether  it  is  like  or  unlike,  an  existing  one, 
are  matters  of  which  the  law  takes  no  cognizance,  except  to 
rmine  whether  the  production  is  the  result  of  independent 
labor  or  of  copying.  There  cannot  be  exclusive  property  in  a 
general  subject,  or  in  the  method  of  treating  it;8  nor  in  the 
mere  plan  of  a  work  ;  *  nor  in  common  materials,  or  the  man- 
ner or  purpose  for  which  they  are  used.6    The  rights  of  any 


-  -si.  Oas.  2d  ser.  748.   "It  is 
said,"  remarked  Lord  Fullerton,  "  that 
owing  to  the  particular  nature  of  the 
they  cannot  be  the  subject  of 
igbt,  because  they  are  drawn  up 
precisely  after  the  form  prescribed  in 
the    statute,  and   because   any  styles 
relating  to   the  same  subjects  as  those 
given  by  the  coinplainer   must,  if  the 
directions  of  the  statutes  and  phrase- 
stogy   of  conveyances    were   used,  be 
t pressed  in  the  same  manner  exactly 
those  compared  by  the  coinplainer. 
Cow  it   may  be  quite  true,  that  if  t lie 
itute  had  supplied  certain  forms,  by 
.h    the   operations   intended  to  be 
eby  regulated  were  to  be  done,  if 
the    statute   had    contained,    as    such 
statutes   sometimes   do,    an   appendix 
ting  certain    schedules  of  forms 
rhioh   it  was  only   necessary  for  any 
le  tn  copy   in  order   to  avail  himself 
of  the  provisions  of  the  act,  then  1  hold 
the  reprinting  of  such  forms  in  a 
separate    pahfiaaUoB    would    not   give 
bint  a  copyright  in  those  forms.    But 
the    case    here   ie    different,    for    the 
statute  only  gives  very   general  di ref- 
und   descriptions   of    the   styles 
Uiai  are  to  be  used.    The  schedules 


are  very  general  in  their  terms,  and  it 
is  no  doubt  of  great  practical  impor- 
tance to  suit  these  general  directions  to 
each  ease  falling  under  the  statute  as  it 
may  arif»e.  The  preparing  and  adjust- 
ing of  such  writings  require  much  care 
and  exertion  of  mind.  As  In  invention 
that  is  a  different  thing.  It  does  nut 
require  the  exercise  of  original  or  cre- 
ative genius,  but  it  requires  industry 
and  knowledge."    Ibid.  754. 

8  Farmer  f.  Calvert  Lithographing, 
Engraving,  &  Map  Publishing  Co., 
6  Am.  L.  T.  It.  10b. 

1  Matthewson  v.  Stockdale,  12  Ves. 
270 ;  Longman  V.  Wlnclmtsjr,  16  Id. 
'JO;  Lewis  v.  Fullarton,  1  Beav.  6; 
Blsjnt  r.  Patten,  2  l\nne,  393,  807; 
Banks  v.  McDiviu,  11  Blatchf.  103. 

*  Slack  v.  Fetter,  Law  Rep.  14  Eq. 
181  ;  Lawrence  S.  Cupples,  9  U.S.  Pat. 
Off  Ott.  264. 

»  Bartield  9.  Nicholson,  2  Sim.  &  St.  1; 
Murray  i\  Bogue,  1  Drew.  363;  Spiers 
v.  Brown,  6  W.  K.  362  ;  Pike  v.  Nub- 
olas,  Law  Rep.  6  Cli.  261  ;  Cox  v.  Land 
&.  Water  Journal  Co.,  Law  Rep.  9 
-'4;  Farmer  v.  Calvert  Litho- 
graphing, Engraving,  &  Map-Publish- 
ing  Co.,   Supra      Section   2  of  26  & 
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person  are  restricted  to  his  own  individual  production.  Thei 
is  nothing  in  the  letter  or  the  spirit  of  the  law  of  copyright  tc 
prevent  or  to  discourage  any  number  of  persons  from  honestly 
laboring  in  the  same  field.  Two  or  more  authors  ma3r  write 
on  the  same  subject,  treat  it  similarly,  and  use  the  same  com- 
mon materials  in  like  manner  and  for  one  purpose.  Their 
productions  may  contain  the  same  thoughts,  sentiments,  ideas  ; 
they  may  be  identical.  Such  resemblance  or  identity  is  mat* 
rial  only  as  showing  whether  there  has  been  unlawful  copying.1 
In  many  cases,  the  natural  or  necessary  resemblance  betweei 
two  productions,  which  are  the  result  of  independent  laboi 
will  amount  to  substantial  identity.  Thus,  the  differences  will 
be  often  slight,  and  sometimes  immaterial,  between  two  de- 
scriptions of  a  common  object;  two  compilations  of  like  mate- 
rials ;  two  maps,  charts,  or  road-books  of  a  common  region  ; 
two  directories  of  one  city  ;  two  photographs  of  the  same 
scene  ;  two  engravings  of  the  same  painting.  But*  notwith- 
standing their  likeness  to  one  another,  any  number  of  produc- 
tions of  the  same  kind  may  be  original  within  the  meaning  of 
the  law  ;  and  no  conditions  as  to  originality  are  imposed  on 
the  makers,  except  that  each  shall  be  the  producer  of  that  for 
which  he  claims  protection.3 


20  Vict.  c.  68,  which  secures  copyright 
in  paintings,  drawings,  and  photo- 
graphs, declare*  that  "  nothing  herein 
contained  shall  prejudice  the  right  of 
any  person  to  copy  or  use  any  work  in 
which  there  shall  he  no  copyright,  or 
to  represent  any  scene  or  object,  not- 
withstanding there  may  be  copyright 
in  some  representation  of  such  scene 
or  obj 

1  Br.  Koworth  v.  Wilkes,  1  Camp. 
tV4;  De  Berenger  v.  Wheble,  2  Stark. 
648;  Barflcld  v.  Nicholson,  2  Sim.  & 
St.  1 ;  Nichols  v.  Loder,  2  Coop.  {temp. 
Cotlcnliam)  217.  Am.  Blunt  v.  Pat- 
ten, 2  l'lime.  3U3,  3«7  ;  Heed  v.  Curusi, 
Tan.  Dec.  72;  Benn  i>.  LeCiercq,  18 
Int.  Rev.  Kec.  U4.  In  Wood  v.  B«iosey, 
as  reported  18  L.  T.  n.  s.  108,  Kelly, 
C.  B.,  said  :  "  After  the  original  opera 
there  may  be  an  arrangement  of  it  for 
the  piano-forte  by  one  author  or  com- 
poser, and  there  may  be  another  ar- 


rugrauf  of  it  for  the  piano  by 
another  author  and  composer.  If  the 
copyright  in  the  original  opera  be 
expired,  a  copyright  might  exist  in  the 
comjiosers  of  both  of  those  arrange- 
ments ;  each  would  be  a  new  substantive 
work  entitled  to  the  benefit  of  any  ex- 
isting law  of  copyright,  uud  one  might 
or  might  not  be  a  piracy  of  the  other." 
3  "  A  copyright  cannot  subsist  in  a 
chart,  as  a  general  subject,  although  it 
may  in  the  individual  work,  and  others 
may  be  restrained  from  copying  such 
work.  But  the  natural  objects  from 
which  the  charts  are  made  are  open  to 
the  examination  of  all,  and  any  one  has 
a  right  to  survey  and  make  a  chart. 
And  if  such  surveys  and  charts  are  all 
correct,  all  will  be  alike,  but  no  one 
would  complain  of  his  rights  having 
been  infringed,  and  each  one  may  be 
considered  an  original  chart.  A  right 
in  such  a  subject  is  violated  only  w 
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Tables  of  figures  have  been  held  to  be  a  proper  subject  of 
copyright.     The  copyright  is  not  in  the  mode  or  rules  of  com- 
i.ii  tation.  but  in  the  results.     Of  course,  the  same  calculations, 
vticu  correctly  made,  must  produce  the  same  results;  and  the 
test  of  originality  is  simply  whether  the  person  claiming  pro- 
tection has  himself  performed  the  operations,  or  has  copied  the 
results.1     Where  it  was  shown  that, of  thirteen  tables  in  which 
copyright  was  claimed,  at  least  seven  had  been  published  in 
different  works  long  before  the  plaintiff's  publication  appeared, 
Vice-Chancellor  Leach  said :  M  I  am  not  of  opinion  that  the 
plaintiff  ceases  to  be  entitled  to  protection,  though  the  tables 
in  respect  of  which  his  complaint  Sh  made,  may  have  been  pre- 
existing.   He  has  a  right  to  protection,  if  they  were  original 
calculations  of  his  own  ;  and  such  he  swears  them  to  have  been. 
.  .  .  The  plaintiff's  title  to  the  tables  is  that  he  calculated 
them;  the  defendant,  by  calculating  them  on  his  part,  acquires 
the  same  right."2 

There  can  be  no  monopoly  in  the  plan  of  a  directory,  and 
ti»  same  sources  of  information  are  common  to  all.  persons. 
All  that  is  required  of  each  compiler  is,  that  he  shall  prepare 
11  publication  without  copying  from  that  of  his  rival.8 
&  in  tlie  case  of  compilations  consisting  of  matter  taken  from 
°ther  publications.  Any  number  of  persons  may  use  the  same 
common  materials,  in  like  manner  and  for  a  similar  purpose.4 
Each  compilation  must  be  original,  in  the  sense  that  it  is  a 
work  materially  different  from  its  component  parts  taken  Bepa- 


Mother  copies  from  tlie  chart  of  him 
w|w  luu  secured  the  copyright  and 
thereby  availing  himself  of  his  labor 
•Odikill.  Ami  in  all  such  Cases  it  is 
1  t*«per  question  for  a  jury,  whether 
is  ■  copy  of  the  other  or  not. 
"  the  (wo  arc  in  nil  respects  alike,  the 
pniM  facie  presumption  probably  would 
"*,  tint  one  was  a  copy  of  the  other, 
)el  both  might  be  originals;  and  if 
"*n  w&j  tome  small  variance,  it  would 
•**  proper  subject  of  inquiry  whether 
"*»ltmtion  was  not  merely  colorable 
"k  Uut  the  one  was  in  substance  a 
mw*  htoscript  of  the  other.''  Thomp- 
Mn.  J,  Blunt  v.  ratten,  2  Paine, 
400. 


1  Baily  v.  Taylor,  3  L.  J.  (Ch.)  66, 
1  Rusa.  &.  My.  7a;  M'Neill  a.  Wil- 
liams, 11  J  or.  344. 

3  Baily  a,  Taylor,  3  L,  J.  (I'll.)  CO, 

J  Kelly  V,  Morris,  Law  Rep.  1  Eq. 
B9i  |  Morris  p,  Ashhee,  7  Id.  34  ;  Morris 
v.  Wright,  Law  Hep.  6  Oh,  279. 

*  "  Ho  compiler  of  such  a  book  has 
a  monopoly  of  the  subject  of  which  the 
book  treuts.  Any  other  person  is  per- 
mitted to  enter  that  department  of 
literature  and  make  a  similar  book. 
Bttt  the  subsequent  investigator  must 
investigate  for  himself  from  the  orig- 
inal sources  which  are  open  lo  all." 
Shipman,  J.,  Bonks  v.  McDmtt,  13 
Blatcbf.  166. 
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rately ;  that  it  is  not  a  mere  reprint  of  what  the  compiler  is  in 
no  sense  the  author.  It  must  also  be  original  in  the  sense  that 
the  compiler  has  obtained  the  materials  from  the  common 
eources,  and  has  arranged  and  combined  them  by  bis  own  labor 
and  skill.  But  the  originality  of  a  compilation  is  not  affected 
by  the  fact  that  the  same  materials  have  been  used  before  for 
the  same  purpose  and  in  the  same  order ;  in  other  words,  that 
the  work  is  not  different  from  one  previously  published.1 

The  principle  is  the  same  in  the  case  of  original  composi- 
tions. It  is  not  probable  that  two  authors,  working  indepen- 
dently of  each  other,  will  produce  two  poems,  novels,  essays, 
&c,  which  will  be  precisely  alike.  But,  if  such  a  case  should 
arise,  each  author  would  be  entitled  to  copyright  in  his  own 
production.3 

Test  of  Originality.  —  In  all  cases,  whatever  may  be  the  kind 
or  the  character  of  the  work  for  which  protection  is  claimed, 
the  true  test  of  originality  is  whether  the  production  is  tbe 
result  of  independent  labor  or  of  copying.  A  close  resemblance 
between  two  publications  may  afford  strong  evidence  of  copy- 
ing; and  in  some  cases,  especially  when  the  similarity  is  not 
explained,  it  may  amount  to  conclusive  proof  of  piracy.  But, 
when  it  is  established  that  a  work  is  the  result  of  honest 
authorship,  its  likeness  to  another  publication  is  immaterial. 


Literary  Merit  and  Quality. 

Literary  Merit.  —  When  a  production  meets  the  requirements 
of  the  law  as  to  innocence  and  originality,  the  only  inquiry 
relating  to  its  character  is,  whether  it  is  a  material  contribution 
to  useful  knowledge.  This  raises  the  question,  whether  literary 
merit,  in  the  common  meaning  of  that  expression,  is  essential 


1  Br.  ft  a  r  field  t*.  Nicholson,  2  Sim. 
&  St.  1 ;  Murray  v.  Bojrne,  1  Drew.  8M ; 
Spiers  v  Brrnvn.  6  W.  EL  181 1  Tike 
r.  Nicholas,  Law  Rep.  5  Ch.  251.  Am. 
Gray  r.  RummjII,  1  Story,  11 ;  Wi 
Powers,  2  Woodb.  So  M.  4\)7 ;  Law- 
rence sv  Dana,  2  Am.  L.  T.  R.  x.  8, 
101 ;  Lawrence  v.  Cupples,  9  U.  S. 
Pat.  Off.  Gaz.  254  j  Banks  i\  McDivitt, 
18  Blatcht.  103. 


*  "The  order  of  each  man's  wop!-." 
said  Mr.  Justiee  Erie,  "  is  as  singular 
as  his  countenance,  and  although  if 
two  authors  composed  oritriiially  with 
the  same  order  of  words  each  would 
have  a  property  therein,  still  the  proba- 
bility of  such  an  occurrence  is  less 
than  that  there  should  be  two  counte- 
-  that  could  not  be  discrimi- 
nated." Jefferyt  v.  Boosey,  4  II.  L. 
C  869. 
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to  copyright  in  a  composition.  On  this  point  the  statute  eon- 
!n wis  no  express  provision.  The  only  guide  from  this  source 
is  that  afforded  by  the  avowed  purpose  of  the  legislature.  The 
statute  of  Anne,  entitled  An  Act  fur  the  Encouragement 
of  Learning,  was  declared  in  the  preamble  to  he  M  for  the 
encouragement  of  learned  men  to  compose  and  write  awful 
books."  The  object  of  the  5  <fe  G  Vict.  c.  45,  as  expressed  in 
the  preamble,  is  "  to  afford  greater  encouragement  to  the 
production  of  literary  works  of  lasting  benefit  to  mankind." 
The  first  American  statute  l  was  entitled  An  Act  for  the 
Encouragement  of  Learning,  and  was  passed  pursuant  to  that 
ii  of  the  Constitution  which  empowers  OongrAM  "  to 
promote  the  progress  of  science  "  by  Mooring  to  authors  the 
exclusive  right  to  their  writings.3 

To  the  object  of  copyright  legislation,  as  thus  indicated,  the 
courts  have  given  a  most  liberal  interpretation.  They  have 
fodwd  that  the  law  cannot  be  restricted  to  the  protection  of 
"literary  works  of  lasting  benefit  to  mankind,"  according  to  a 
strict  interpretation  of  the  preamble  of  5  &  6  Vict.  c.  4o  ;  but 
that  its  true  sco|>e  and  spirit  are  to  encourage  the  production 
of  "useful  books,''  as  avowed  by  the  statute  of  Anne,  which  is 
'lie  foundation  of  all  English  and  American  copyright  legisla- 
tion. Many  productions  without  literary  or  scientific  merit  are 
valuable  additions  to  useful  knowledge  ;  and  such  works,  not 
bsn  those  of  learning,  in  the  strict  meaning  of  that 
expression,  are  within  the-  scope  of  the  copyright  law  as 
judicially  construed.  A  directory,  a  calendar  or  catalogue  of 
names,  a  compilation  of  statistics,  a  table  of  figures,  a  collec- 
t'on  of  legal  forms,  an  abstract  of  titles  to  lands,  a  list  of 
Is,  are  productions  which  may  be  regarded  as  void  of 
uterary  or  scientific  qualities.  Yet  they  are  contributions  to 
tb&geaarg]  fund  of  knowledge,  and  are  sources  of  information 
to  the  public.  Hence,  they  have  been  judicially  recog- 
"tfed.  as  proper  subjects  of  copyright.3 
la  an  early  case  in  the  United  States  Circuit  Court,  Mr. 


1  Act  of  1790;  1  U.S.  St.  at  L.  124.        Cm.  2d  ser.    1163,    Lord    Dew   said  r 
1  Art.  I.  3.  8,  cl-  8.  "  The  act  does  not  confine  the  privilege 

'■■'if,  p.  168.     In  the  Scotch    to  works  of  literary  merit" 
"•«  ui'  Maclean  v.  Moody,  20  Sc.  Sess. 

14 
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Justice  Thompson  held  that  a  daily  price  current,  or  review  of 
the  market,  was  not  within  the  port  lew  of  the  copyright  statute.1 
But  a  more  liberal  doctrine  now  prevails.  The  importance  and 
value  of  the  information  often  contained  in  prices  current,  trade 
circulars,  market  reports,  <fec,  are  well  recognized  in  the  com- 
mercial world  ;  and  such  publications  are  clearly  within  the 
principle  on  which  copyright  has  been  declared  to  vest  in 
directories,  calendars,  statistical  report*,  Ar.2  In  Prary  t\ 
Ewing,  it  was  held  that  a  chart  or  diagram,  with  directions  for 
cutting  garments,  was  entitled  to  protection  as  a  book.  "  It 
is  clearly  no  objection  to  the  validity  of  her  copyright,''  said 
Mr.  Justice  Lcavitt,  "  that  her  production  does  not  claim  a 
standing  as  a  work  of  great  literary  merit.  The  statute  does 
not  make  this  a  necessary  element  of  a  legal  copyright,  and  it 
is  well  known  that  there  are  works  of  great  practical  utility, 
having  BO  pretension  to  literary  merit,  which  are  yet  within, 
not  only  the  words,  but  the  scope  and  design  of  the  statute."  3 
The  material  inquiry,  then,  is  not  whether  a  production  has 
literary  or  scientific  merit,  but  whether  it  may  be  regarded  as 
a  material  addition  to  useful  knowledge,  a  source  of  general 
information.  If  it  be  of  substantial  importance,  and  have  a 
material  value  in  this  respect,  the  law  does  not  inquire  into  the 
degree  of  its  usefulness  or  of  its  merits.  Whether  one  pro- 
duction is  more  or  less  useful,  meritorious,  or  popular  than 
another,  is  of  no  concern  to  the  court,  which  exercises  no 
functions  of  criticism.'* 


»  Clayton  v.  Stone,  2  Paine,  8S2,  392. 
"  The  act  in  question,"  said  Mr,  Jus- 
iir  Tlii'inpson,  "  was  passed  in  execu- 
"l"  the  power  Iiere  given  [by  the 
Constitution),  nnil  tire  object  therefore 
wnj  the  promotion  of  science ;  and  it 
would  certainly  be  a  pretty  extraordi- 
nary view  of  the  sciences  to  consider 
a  daily  or  weekly  publication  of  the 
state  of  the  market  as  falling  within 
jinv  dflM  <>f  them.  They  are  tif  a  more 
fixed,  permanent,  and  durable  char- 
acter. The  term  science,  eiumot,  with 
any  propriety,  be  implied  to  a  work  of 
■o  fluctuating  and  fugitive  a  form  as 
that  of  a  newspaper  or  price  current 
the  subject-matter  of  which  is  daily 
changing,  and   is   of   mere  temporary 


use,  .  .  .  The  title  of  the  act  of  Con- 
gress is  for  the  encouragement  of 
learning,  and  was  not  intended  for  the 
emiuirni;emcnt  of  mere  industry,  un- 
connected with  learning  and  the  sci- 
ences." 

2  See  Kiernan  9.  Manhattan  Quota- 
tion Telegraph  Co.,  60  How.  Vr  (N.  Y.) 
184 

«  1  Bond,  540, 648.  See  also  Folsom  *. 
March,  2  Story,  109  ;  Lawrence  V.  I  up- 
ples,  9  U.  S.  iJat.  Off.  Gaz.  2-A ;  Rich- 
ardson c.  Miller,  3L.  &  Eq.  Reporter, 
614. 

*  For  a  consideration  of  the  question 
of  literary  value  in  unpublished  works, 
see  ante,  p,  111. 
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While  the  requirements  of  the  law  as  to  the  importance  or 
value  of  a  production  are  so  slight  that  valid  copyright  will 
■ttnfe  to  almost  any  publication,  and  to  many  that  appear  to 
be  of  little  or  no  consequence,  not  every  collection  ot*  printed 
ffunls  or  sentences  is  entitled  to  protection.  To  be  worthy  of 
copyright,  a  thing  must  have  some  value  as  a  composition 
Mifficiently  material  to  lift  it  above  utter  insignificance  and 
wartblessness.  A  title  of  a  book,1  a  mere  label,2  an  advertise- 
which  serves  no  higher  purpose  than  to  make  known 
the  place  and  kind  of  business  of  the  advertiser,  are  not  proper 
subjects  of  copyright. 

In  a  recent  English  case,  copyright  was  claimed  in  a  scoring- 
ibtQt  or  "  tablet'1  used  in  the  game  of  cricket.  The  tablet 
consisted  of  two  lines  ruled  at  the  foot  of  the  sheet,  with  Bpaces 
in  which  were  marked  the  totals  or  number  of  the  runs  ob- 
tained in  the  game  at  the  fall  of  each  wicket.  At  the  head  of 
the  tablet  were  the  words  "  Runs  at  the  fall  of  each  wicket." 
U  appeared  that  this  was  not  original,  having  long  been  in 
common  use.  Vice-Chancellor  Malins  held  that,  even  if  origi- 
nal, it  was  not  a  proper  object  of  copyright.  Ho  was  of  opinion 
that  "to  say  that  the  particular  mode  of  ruling  a  book  consti- 
Med  an  object  for  copyright  is  absurd.  A  solicitor's  bill  is 
made  out  in  that  way,  by  casting  up  the  totals ;  and  what  moro 
•  thigl    It  is  below  all  protection,  being  a  mere  arithmetical 


'  See    cues     cited    ante,    p.    145, 

note  1, 

1  Bmfflt  ft  Tulaml,  ft  West.  Law 
Jo»r.  to;  Coffeen  ft  Brunton,  4  Mc- 
I*ro,  5lo.  In  id©  former  case,  Mr 
tatice  McLean,  said:  "Tin*  label 
•■A  the  complainant  claims  to  be  a 
""•k  refers  to  a  certain  rnedit  inal  prep- 
aration mid  wm  designed  lu  be  an 
»«omj»ninieril  of  it.  Like  oilier  labels, 
U»as  intended  for  no  other  use  than 
to  be  patted  on  the  vials  or  bottles 
"aid.i  contained  the  niedh-ine.  As  a 
Man  dkt&BCt  from  the  medicine 
"  «n  be  of  no  value.  It  asserts  a  fact 
't^t  ljr  Rodgers'  Compound  Syrup 
,f  Liverwort  and  Tur  is  a  tertian 
if  ni.inv  diseases;  but  it  does  not 
"Norm  us  how  the  compound  is  made. 
aspect  does  this  label  differ  from 


the  almost  numberless  labels  attached 
to  battles  and  vials  containing  medi- 
cines and  directions  how  they  shall  be 
taken.  Now  these  are  only  valustble 
when  connected  with  the  medicine. 
As  labels  they  are  useful,  but  as  mere 
compositions,  distinct  from  the  medi- 
cine, they  are  never  used  or  designed 
to  he  UM'il.  This  is  not  the  case  with 
other  compositions  which  are  intended 
to  instruct  mid  amuse  the  render, 
though  limited  to  a  single  sheet  or 
page,  Mf  this  character  would  be 
lunar  tables,  sonatas,  music,  and  oilier 
mental  labors  concentrated  on  a  single 
|«ige." 

»  Coilender  i>.  Griffith,  11  Blatchf. 
211.  See  the  consideration  of  the 
question  of  copyright  in  advertise- 
ments, ante,  p.  1 f  >  I 
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operation,  which  must  have  been  done  over  and  over 
again."  l 

Quantity.  —  How  short  a  composition  may  be,  and  still  lie  a 
subject  of  copyright  when  published  alone,  has  not  been  defi- 
nitely determined  by  the  legislature  or  the  courts.  We  have 
seen  that  productions  written  on  a  single  page  have  been  pro- 
tected as  books.  In  a  recent  English  case,  a  passage  of  about 
sixty  words  was  held  to  be  entitled  to  protection  by  injunction.* 
The  question  is  to  be  determined  rather  by  the  worth  an- 1 
importance  of  the  production  than  by  its  length.  It  would 
seem  that,  however  small  the  piece  may  be,  if  it  has  merit  and 
value  enough  to  be  published  alone,  and  to  be  an  object  of 
piracy,  it  should  also  be  of  sufficient  importance  to  lie  entitled 
to  protection.  A  gem  of  literature  may  be  contained  in  a 
couplet  of  poetry  or  in  a  sentence  of  prose.  Mr.  Lincoln's 
words  at  Gettysburg  rank  with  the  highest  productions  of  ora- 
tory ;  yet  they  may  be  read  in  less  than  two  minutes. 

The  same  general  test  is  to  be  applied  in  determining  the 
validity  of  copyright  in  a  compilation  of  old  materials,  or  a  new 
edition  of  a  work  previously  published.  The  controlling  ques- 
tion is  whether  the  results  due  to  the  labor  or  skill  of  the 
compiler,  or  the  author  of  the  new  edition,  are  of  material  con- 
sequence and  value.  Has  the  compilation  a  substantial  worth 
not  found  in  the  materials  uncombined  ?  Is  the  new  edition 
materially  different  from  the  old  ?  In  Black  v.  Murray,8  copy- 
right was  claimed  in  a  new  edition  of  one  of  Scott's  ballads 
which  differed  in  but  one  word  from  the  original  edition  in  which 
the  copyright  had  expired.  Lord  Deas  earnestly  contended 
that  the  change  wrought  in  the  author's  meaning  by  this  sub- 
stitution of  a  single  word,  and  the  force  and  beauty  thereby 
given  to  the  poem,  were  so  great  as  to  afford  a  basis  for  a  new 
copyright  in  the  revised  edition.  The  other  judges  did  not 
attach  so  much  importance  to  the  force  of  the  revision,  but 
regarded  the  new  edition  as  a  substantial  reprint  of  the  old. 


I  P»ge  P.  Wisden,  20  L.  T.  s.  b.  436.  ■  9  Sc.  Seas.  Cas.  Sd  ier.  341.    For  a 

3  Cobbett  !-.  \Vi>mhv;trd,  Law    Hep.  fuller  consideration   of  this   case,   see 

14  Erj.  a>7.     Sec  the  question  of  quart-  antr,  p.    II'.*.     See  also   lledderwick  V. 

til  v   iih'1   value   considered   in   Clmps.  Gntlin,  3  Sc.  Sess.  Cas.  2d  ser.  888. 

via.,  xi. 
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The  judgment  of  the  court,  therefore,  was  that  there  was  not 
sufficient  basis  for  a  renewed  term  of  protection.  But  the 
principle  was  evidently  recognized,  that  the  claim  for  copyright 
iu  such  cases  is  to  be  tested  by  the  change  wrought  in  the 
meaning  of  a  composition,  rather  than  by  the  extent  of  the 
verbal  alterations.  * 
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CHAPTER   IV. 
W  WHOM  COPYRIGHT  WILL   VEST. 

One  of  the  first  questions  which  arise  in  connection  with 
this  subject  is,  whether  the  copyright  legislation  of  Great 
Britain,  or  that  of  the  United  States,  is  for  the  benefit  of 
native  authors  alone,  or  of  all  authors  without  distinction  as  to 
nationality.  The  general  copyright  statutes  of  England  grant 
protection  to  "  authors,"  without  declaring  whether  native  or 
foreign  authors  are  meant.  By  the  International  Copyright 
Acts,  special  provision  is  made  for  extending  copyright  to 
foreigners ;  but  such  protection  is  given  only  to  those  authors 
whose  country  extends  reciprocal  privileges  to  English  authors. 
A  noticeable  feature  of  these  acts  is  that  they  extend  protec- 
tion to  works  first  published  abroad,  while  first  publication  in 
the  United  Kingdom  is  essential  to  secure  copyright  under  the 
general  statutes. 


International  Copyright.  —  Great  Britain. 


The  first  International  Copyright  Act  was  passed  in  1838.1 
This  was  repealed  in  1844  by  the  7  &  8  Vict.  c.  12,  which, 
with  the  15  &  16  Vict.  c.  12,  and  the  38  tfc  39  Vict.  c.  12,  now 
governs  the  law  of  international  copyright. 

Foreign    Works    In    Original    Language.  —  By    these    acts,    the 

Queen  is  empowered  to  direct  by  an  Order  in  Council  that 
authors,  inventors,  designers,  engravers,  and  makers  of  books, 
prints,  articles  of  sculpture  and  other  works  of  art,  to  be 
defined  in  such  order,  which  shall  be  first  published  in  any 
foreign  country  to  be  named  in  the  order,  shall  have  copyright 
therein  during  a  specified  period;  not  exceeding,  however,  1 1 1  -  - 
duration  of  English  copyright.     In  a  similar  manner,  provision 

1  1  &  2  Vict.  c.  59. 
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w  made  for  conferring  upon   the  authors  and  composers  of 
dramatic  and  musical  eomifositions,  first  publicly  represented 
or  performed  in  foreign  countries,  the  sole  liberty  of  represent- 
ing or  performing  them  in  any  part  of  the  British  dominions, 
for  a  period  not  exceeding  that  during  -which  protection  is 
afforded  to  similar  works  first   published  in  England.     The 
provisions  of  the   general  copyright  statutes  are  to  apply  to 
cases  provided  for  by  the  International  Copyright  A  els:  sub- 
ject, however,  to  such  special  exceptions  as  may  be  made  in  the 
Order  in  Council.     To  acquire  copyright,  the  foreign  author 
must  comply  with  certain  prescribed  regulations  as  to  registry, 
and  the  delivery  of  copies  for  deposit  in  the  British  Museum. 
Orders  in  Council  may  specify  different  times  for  registration, 
and  different  periods  during  which  protection  will  extend  for 
different  foreign  countries,  and  for  different  classes  of  works. 

Translations.  —  The  above  provisions  seem  to  have  been 
intended  for  the  protection  of  foreign  works  in  their  original 
language.  There  are  special  regulations  concerning  transla- 
tions. The  7  &  8  Vict.  c.  12,  expressly  declares  that  its  pro- 
ns  shall  not  apply  to  translations.1  But  the  15  &  16 
Viet.  c.  12, 2  empowers  her  Majesty  to  direct,  by  Order  in 
Council,  that  the  author  of  a  book  or  a  dramatic  composition 
published  or  publicly  represented  in  a  foreign  country 
may,  by  complying  with  the  provisions  of  the  act,  prevent  the 
publication  or  representation  in  the  British  dominions  of  an 
unauthorized  translation  for  a  specified  period,  not  exceeding 
five  years  from  the  date  of  publication  or  public  representation 
of  the  authorized  translation ;  and  in  the  case  of  a  book  pub- 
lished in  parts,  not  extending  as  to  each  part  beyond  five  years 
from  the  time  when  the  authorized  translation  of  Kteh  part  is 
first  published. 

Adaptations    of    Dramatic    Compositions.  —  Section    6    of    the 

ie  act  declares  that  nothing  therein  "shall  be  so  construed 

to   prevent  fair  imitations  or  adaptations  to   the   English 

stage  of  any  dramatic  piece  or  musical  composition  published 

in  any  foreign  country."     But  this  provision  was  repealed  in 

by  the  38<fc  80  Vict.  c.  12,  which  provides  that  the  Queen, 

by  Order  in  Council,  may  "  direct  that  the  sixth  section  of  the 

i  *.  18.  i  s.  2. 
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said  act  shall  not  apply  to  the  dramatic  pieces  to  which  pro- 
tection is  so  extended  ;  and  thereupon  the  said  recited  act 
shall  tnke  effect  with  respect  to  such  dramatic  pieces  and 
to  the  translations  thereof  as  if  the  said  sixth  section  of  the 
said  act  were  hereby  repealed." 

Newspapers  and  Periodical*.  —  The  provision  of  the  statute 
relating  to  hooks  published  in  parts  has  been  judicially  con- 
strued to  refer  to  publications  which  are  to  bo  completed  in  a 
definite  number  of  parts,  and  not  to  those  to  be  continued 
indefinitely.  Newspapers  and  periodicals  do  not  therefore  come 
within  the  scope  of  this  clause;1  but  for  such  publications 
special  provision  is  made.  Section  7  of  15  &  16  Viet.  c.  12, 
provides  that  "any  article  of  political  discussion  which  has 
been  published  in  any  newspaper  or  periodical  in  a  foreign 
country  may,  if  the  source  from  which  the  same  is  taken  be 
acknowledged,  bo  republished  or  translated  in  any  newspaper 
or  periodical  in  this  country ;  and  any  article  relating  to  any 
other  subject  which  has  lie  en  so  published  as  aforesaid  may,  if 
the  source  from  which  the  same  is  taken  be  acknowledged,  be 
republished  Of  translated  in  like  manner,  unless  the  author  has 
signified  Ins  intention  of  preserving  the  copyright  therein,  and 
the  right  of  translating  the  same,  in  some  conspicuous  part  of 
the  newspaper  or  periodical  in  which  the  same  was  first  pub- 
lished." In  case  of  such  reservation,  articles  other  than  those 
of  "political  discussion"  will  be  entitled  to  the  .same  protec- 
tion that  is  extended  to  books,  but  subject  to  the  conditions 
and  requirements  relating  to  registration,  ttc,  prescribed  in 
the  case  of  books.2  The  formalities  prescribed  in  the  case 
of  the  translation  of  a  book  or  dramatic  composition  do  not 
apply  to  translations  of  articles  originally  published  in  news- 
papers and  periodicals,  unless  such  articles  are  published  in 
separate  form.3 

The  Order  in  Council  dated  Jan.  10,  1852,  for  extending 
protection  to  French  authors,  provides  that  porta  first  pub- 
lished in  France  shall  he  registered  at  Stationers'  Flail,  London, 
and  copies  delivered  M  within  three  months  after  the  first  publica- 
tion thereof  in  any  port  of  the  French  dominions,  or,  if  such 


»  Casscll   i>.    Stiff,    2     Kay     &    J. 


279. 


s  Cass  ell  v.  St  iff",  mpra. 

'  16  &  16  Vict.  c.  12,  ».  8,  cL  7. 
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work  be  published  in  parts,  tlien  within  three  months  after  the 
publication  of  the  last  part  thereof."  It  has  been  held  that  a 
newspaper  or  periodical  is  not  such  a  work  published  in  parts 
as  is  contemplated  by  this  provision  ;  anil  that  it  must  ho  regis- 
I  within  three  months  after  the  beginning  of  its  publication, 
Of  within  three  months  after  the  date  of  the  Order  in  Council, 
il   its  publication  was  begun  before  the  issue  of  that  order.1 

Statutory  Requirements  in  Case  of  Translations.  —  111  order  to 
entitle  a  foreign  author  or  his  assignee  to  protection  for  the 
translation  of  any  book  or  dramatic  composition,  there  must 
be  a  compliance  with  the  following  requirements  prescribed  by 
15  &  16  Tier.  c.  12,  s.  8  :  — 

1.  The  original  work  from  which  the  translation  is  to  be 
made  must  be  registered  and  a  copy  thereof  deposited  in  the 
Doited  Kingdom  in  the  manner  required  for  original  works  by 

said   International  Copyright  Act,  within  three  calendar 
months  of  its  first  publication  in  the  foreign  country  : 

2.  The  author  must  notify  on  the  title-page  of  the  original 
work,  or,  if  it  is  published  in  parts,  on  the  title-page  of  the 
first  part,  or,  if  there  is  no  title-page,  on  some  conspicuous  part 
of  the  work,  that  it  is  his  intention  to  reserve  the  right  of 
translating  it: 

3.  The  translation  sanctioned  by  the  author,  or  a  part 
thereof,  must  be  published  either  in  the  country  mentioned  in 
the  order  in  council  by  virtue  of  which  it  is  to  be  protected, 
or  in  the  British  dominions,  not  later  than  one  year  after  the 

tion  and  de[>osit  in  the  United  Kingdom  of  the  original 
k  :  and  the  whole  of  such  translation  must  be  published 
within  three  years  of  such  registration  and  deposit : 

4.  Such  translation  must  be  registered  and  a  copy  thereof 


r.  Stiff,  2  Kay  &  J  279. 
Referring  la  the  language  of  ilie  Ordac 
reUnnE  to  work*  published  in  ports. 
ellor  Wood  said  :  "  Tha 
only  interpretation  of  th.-it  clause  is 
that  it  refers  to  a  publication  which  is 

onpletad  Id  ■  specified  number 
of  p*rt<,  aii'l  not  DM  which  bj  to  be 
continued  for  an  indefinite  period. 
There  would  he  no  sense  in  the  other 

DCttaai  The  effect  of  it  would 
bt  that  at  any  period  the  publisher  of 


such  a  work  might  register  it,  and 
carry  back  his  copyright  to  the  earliest 
period  in  1868  when  French  authors 
first  had  a  copyright  in  this  country. 
That  cannot  he  the  intention  ,  it  must 
menu  to  apply  to  n.  work  to  be  com- 
pleted in  a  definite  number  of  parts, 
and  such  a  work,  though  not  rtgittcrad 
at  ils  I'liiniiii'iifi  ini'iit,  may  be  regis- 
tered within  three  month*  after  the 
publication  of  the  last  part."  Ibid. 
8B6, 
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deposited  in  the  United  Kingdom  within  a  time  to  be  mentioned 
in  that  behalf  in  the  order  by  which  it  is  protected,  and  in  the 
manner  provided  by  the  said  International  Copyright  Act  for 
the  registration  and  deposit  of  original  works  : 

5.  In  the  case  of  books  published  in  parts,  each  part  of  the 
original  work  must  he  registered  and  deposited  in  this  country 
in  the  manner  required  by  the  said  International  Copyright 
[Act]  within  three  months  after  the  first  publication  thereof 
in  the  foreign  country  : 

6.  In  the  case  of  dramatic  pieces  the  translation  sanctioned 
by  the  author  must  bo  published  within  three  calendar  months 
of  the  registration  of  the  original  work  : 

7.  The  above  requisitions  shall  apply  to  articles  originally 
published  in  newspapers  or  periodicals,  if  the  same  be  after- 
wards published  in  a  separate  form,  but  shall  not  apply  to  such 
articles  as  originally  published. 

It  has  been  held  that  the  act  contemplates  and  requires  a 
translation  of  the  whole  work,  and  that  a  translation  of  a  part 
is  not  enough  to  entitle  the  author  to  protection.  Moreover, 
the  version  must  be  a  bona  fide  translation.  In  the  case  of  a 
drama,  a  mere  imitation  or  adaptation  to  the  English  stage, 
although  sanctioned  by  the  author  as  a  translation,  is  insuffi- 
cient for  the  completion  of  a  valid  title.  Where  it  was  sought 
to  restrain  the  representation  of  an  unauthorized  adaptation  to 
the  English  stage  of  a  French  comedy  originally  represented 
in  Paris,  the  court  held  that  the  plaintiff's  title  was  defeated 
by  the  fact  that  the  version  approved  by  the  authors  of  the 
comedy  as  a  translation,  and  duly  registered  as  such,  was  a 
mere  adaptation,  without  the  elements  of  such  a  translation  as 
is  required  by  the  statute.  What  Parliament  intended,  said 
Vice-Chancellor  James,  was  "  that  the  English  people  should 
have  the  opportunity  of  knowing  the  French  work  as  accu- 
rately as  it  is  possible  to  know  a  French  work  by  tbe  medium 
of  a  version  in  English."  ! 


»  Wood  p.  Chart,  Law  Rep.  10  Bf. 

103,  205.  "  It  ia  provided,"  said  the 
Vice-Chnneellof,  "  that  in  the  case  of 
dramatic  pieces  the  translation  sanc- 
tioned by  the  author  must  he  published 
within  three  calendar   mouths   of  the 


registration  of  the  original  work. 
Now  I  do  not  think  it  is  possible  to 
say  that  means  that  any  thing  which 
the  author  shall  sanction  as  a  transla- 
tion -I. .ill  he  published  within  three 
calendar  months.     It  means  that  a  real 
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Importing    Piratical    Copies    Prohibited.  —  In   Order    to   secure 

more  effectually  the  protection  granted,  the  statuto  prohibits 
tho  unauthorized  importation  into  any  part  of  the  British 
dominions  of  copies  of  any  work  of  literature  or  art  in  which 
copyright  exists  by  virtue  of  the  International  Copyright  Acts, 
which  have  been  printed,  reprinted,  or  made  in  any  foreign 
country  other  than  that  in  which  such  work  was  originally 
published  ;  and  the  same  prohibition  applies  to  unauthorized 
translations  of  books  or  dramatic  compositions  protected  by 
the  acts.1 


translation,  being  s  translation  which 
lias  been  authorized  or  sanctioned  by 
the  author,  must  be  published  within 
three  calendar  months  of  the  registra- 
tion of  the  original  work.  1 1  appears 
to  me  that  the  plaintiff  in  this  case  has 
gone  oat  of  his  course  to  dig  a  pitfall 
!nr  lumself,  faff  what  he  says  lie  has 
done  is  —  the  original  thing  being 
called  Frou-frou  —  lie  has  published  in 
England  a  comedy  called  Like  to  Like, 
a  comedy  in  five  acts,  being  an  Eng- 
li«!i  version  of  MM.  Meilhnc  and 
HaleVy's  Frou-frou,  written  by  II. 
Sutherland  Edwards.  Then  he  has 
introduced  English  characters ;  he  has 
transferred  the  scene  to  England  ;  he 
has  made  the  alterations  necessary  for 
making  it  an  English  comedy,  and  lie 
has  left  out  a  great  number  of  speeches 
and  passages—  especially  in  the  flrtt 
act — which  would  stem  to  me  to 
imply,  that  at  first  he  was  really 
making  an  imitation  or  adaptation,  and 
afterwards  was  minded  more  com- 
pletely to  mnke  a  translation.  The 
first  two  acts  seem  to  me  particularly 
to  be  what  is  referred  to  in  the  act 
itself  as  an  imitation  or  adaptation. 
Whether  it  is  a  fair  imitation  or  adap- 
tation is  another  question  ;  but  if  one 
wanted  to  have  an  example  of  what 
is  an  imitation  Off  adaptation  to  the 
-li  stage,  one  would  have  said 
that  this  is  exactly  the  thing  which  is 
meant  It  is  an  imitation  and  adapta- 
tion t<<  the  English  stage;  that  is,  you 
have  transferred  the  characters  to 
England,  you  make  them  English  char- 
acter*, you  introduce  English  manners, 


and  you  leave  out  things  which  you 
say  would  not  be  suitable  for  represen- 
tation on  the  English  slugc.  Now  that 
is  not,  in  ray  view  of  the  case,  what 
the  act  requires,  for  some  sufficient 
purpose  as  I  have  said  before,  when  it 
requires  that  a  translation  should  be 
made  accessible  to  the  English  people. 
What  is  required  is,  that  the  English 
people  should  have  the  Opportunity  of 
knowing  the  French  work  as  accurately 
as  it  is  possible  to  know  a  French  work 
by  the  medium  of  a  version  in  Eng- 
lish."    Ibid.  204. 

When  this  decision  was  rendered, 
the  statute  expressly  provided  that 
"fair  imitations  or  adaptations  to  the 
English  stage"  of  any  foreign  play 
might  be  made  without  the  consent  of 
the  author  of  the  original.  15  &  16 
Vict.  c.  12,  s.  0.  This  clause  has  been 
repealed  since  Wood  v.  Chart  was  de- 
cided. 38  &  39  Vict.  c.  12.  But  it  does 
not  appear  that  the  court  in  that  case 
was  influenced  by  the  provision  just 
referred  to.  Referring  to  the  neces- 
sity of  publishing  such  a  translation  as 
was  contemplated  by  this  statute,  Vice- 
Chancellor  James  said :  "  If  the  author 
had  complied  with  the  condition  re- 
quired by  the  act  of  Parliament,  or 
any  other  person  claiming  under  the 
author  had  complied  with  that  condi- 
tion, I  should  at  once  have  restrained 
the  acting  of  such  a  piece  us  this  by 
any  one  else,  as  not  being  a  fair  imita- 
tion or  adaptation,  hut  as  being  a 
piratical  translation  of  the  original 
work."    Law  Hep.  10  Eq.  BM, 

»  15  &  16  Vict.  c.  12,  s.  9. 
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Works  first  Published  Abroad  not  entitled  to  Copyright  except 
under  International  Acts. —  Section  19  of  7  &  8  Vict.  C.  12, 
declares  that  the  author  of  a  book,  dramatic  composition,  or 
other  work  mentioned  in  the  act,  which  shall  be  first  published 
out  of  the  British  dominions,  shall  have  no  copyright  therein, 
HOt  the  exclusive  right  of  representation, **  otherwise  than  - 
(if  any)  as  he  may  become  entitled  to  under  this  act."  It  has 
been  held  that  this  section  applies  to  native  as  well  as  to  for- 
eign authors,  and  to  works  first  published  in  any  foreign  coun- 
try, whether  the  provisions  of  the  International  Copyright  Acts 
have  or  have  not  been  extended  to  that  country ;  and,  accord- 
ingly, that  no  author,  whether  a  British  subject  or  an  alien,  is 
entitled  to  any  other  protection  for  a  work  first  published 
abroad  than  that  which  he  may  claim  under  the  International 
Copyright  Acta.1 


Rights  of  Foreign  Authors  in  Great  Britain. 


. 


The  International  Copyright  Acts  do  not  affect  the  rights 
of  an  alien  under  the  general  copyright  statutes,  and  leave 
untouched  the  question  whether,  under  the  latter,  a  foreigner 
is  entitled  to  any  protection  for  a  work  first  published  in  Eng- 
land. This  question  has  undergone  the  most  elaborate  dis- 
cussion in  the  courts,  and  is  one  on  which  the  ablest  judges 
have  expressed  opinions  diametrically  opposed.  The  conflict 
of  opinion  is  the  result  of  the  different  meanings  given  to  the 
word  author  in  the  statute  8  Anne,  c.  19,2  and  5  &  6  Vict. 
0*46;*  the  question  being  whether  Parliament  legislated  for 
all  authors,  native  and  foreign,  or  for  British  subjects  alone. 
Of  Sonne,  it  has  never  been  claimed  that  a  foreigner  is  entitled 
to  any  privileges,  except  on  the  conditions  which  are  to  be 
observed  by  an  Englishman. 

The  doctrine  that  an  alien  is  capable  of  acquiring  British 
copyright  was  not  opposed  by  any  direct  authority  until  1849. 
Before  that  year,  the  protection  of  the  law  had  been  uniformly 


1  Boucicault  v.  Pel  n  fie  Id.  1  Hem.  &  Chap.  V.  For  countries  with  which 
If .  697 j  Boucicault  v.  Cliatterton,  6 Ch.  international  copyright  conventions 
1>.  M7.     See  these  authorities  consid-    have  been  made,  aee  ante,  p.  80. 


ered   more  fully  under  Publication  in 


s.  1. 


s.  a. 
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extended  to  the  works  of  foreign  authors;1  and,  in  1848,  the 
Court  of  Common  Pleas,  alter  an  elaborate  discussion  of  the 
subject,  unanimously  held,  in  Cocks  v.  Purdy,  that  an  alien 
friend,  though  resident  abroad  at  the  time  of  publication,  was 
entitled  to  copyright  in  a  work  first  published  in  England.2 
Tho  tar  was  construed  to  the  same  effect  by  the  Court  of 
Queen's  Bench,  in  Boosey  v.  Davidson,  decided  in  18-J9.3 

The  soundness  of  this  doctrine  was  first  judicially  questioned 
in  1846]  when  Chief  Baron  Pollock,  delivering  the  judgment 
of  the  Court  of.  Exchequer  in  Cliappell  9.  Purday,  remarked 
that  "  upon  the  construction  of  the  statutes  alone  a  foreign 
author,  or  the  assignee  of  a  foreign  author,  whether  B  British 
ject  or  not,  had  no  copyright  in  England,  and  no  right  of 
action  on  the  ground  of  any  piracy  of  his  work  in  the  British 
territories.'14  But  the  result  of  the  decisions  at  that  time 
was  stated  to  be  that  a  foreigner  became  entitled  to  the  benefit 
of  the  statutes  by  first  publishing  in  England;  and,  in  view  of 
hi.Ii  authorities,  the  court  weni  no  farther  thftl  to  ox  press  a 
doubt  whether  English  copyright  would  vest  in  a  foreigner 
resident  abroad.1    But  the  determination  of  this  question,  if 

ili»-  discussion,  was  unnecessary  ;  as  the  copyright  in  con- 
troversy was  clearly  defeated  by  a  prior  publication  of  the  work 
abroad.  In  1949,  the  same  court,  contrary  to  all  the  authorities 
on  the  subject,  held,  in  Boosey  v,  Purday,  that  a  foreigner, 

ociled  abroad,  by  sending  bis  work  to  (J  re  at  Britain  for  first 
publication,  acquired  no  copyright,  and  could  not  confer  a  valid 


1  Bach    v.    Longman,   Cowp.    023 ; 
lard  r.  M.»n.  9  L,  J.  (Ch.)  H7; 
Excb. 
r,   10  Sim 
Chappell  9,  Purday,  4    V,    &   C.   Exch. 
486.     In  the  case  last  cited,  the  copy- 
right wue  defeated  by  a  prior  publka- 
t    tin.-    work    abrnnd;    but    Lord 
I.  that  "  a  foreigner  who  ia 
the  author  of  a   work  unpublished  in 
France  may  communicate  hi*  right  to 
-  inject."     Ibid.  496. 

J  1  See  also  Ollendorff 

f  Black,  4  D*  0.  &  Sm.  200;  Buxton 
r.  Janics,  6  Id.  80. 


*  II  Item  &  W.  818. 

6  Ibid  BS1.  Ill  Detauta  v.  Shaw,  2 
Sim  2:17.  decided  in  1828,  \  ice-Chancel- 
lor Shadwell  said:  "  The  court  does  not 
protect  the  copyright  of  a  foreigner." 
Hut  this  case  had  no  connection  with 
the  law  of  copyright,  and  the  above 
was  a  mere  remark  carelessly  made. 
Moreover,  in  Ben  (Icy  <•■  Foster,  10  Sim, 
£29,  deeiiled in  1889,  the  ■  IQM -judge did 
not  hesitate  to  declnre  that  a  foreign  au- 
thor who  gave  '•  the  British  public  the 
advantage  of  hia  industry  and  knowl- 
edge," by  first  publishing  bii  work  in 
England,  ni  entitled  to  the  protection 
ot  the  copyright  statutes. 
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title  upon  a  British  subject.1  "  Our  opinion/*  said  Baron 
Pollock,  "  ia  that  the  legislature  must  be  considered  prima 
facie  to  mean  to  legislate  for  its  own  subjects,  or  those  who 
owe  obedience  to  its  laws ;  and,  consequently,  that  the  acts 
apply  prima  t'aeie  to  British  subjects  only  in  60tne  sense  of 
that  term  which  would  include  subjects  by  birth  or  residence 
being  authors ;  and  the  context  or  subject-matter  of  the  stat- 
utes does  not  call  upon  us  to  put  a  different  construction  upon 
them.  The  object  of  the  legislature  clearly  is  not  to  encourage 
the  importation  of  foreign  books  and  their  first  publication  in 
England  as  a  benefit  to  this  country ;  but  to  promote  the  culti- 
vation of  the  intellect  of  its  own  subjects."  2 

This  judgment  was  followed,  in  Boosey  v.  Jefferys,  by  thfl 
Court  of  Exchequer,  whose  decision  was  overruled  by  the  Ex- 
chequer Chamber  in  1851,  when  it  was  again  declared  that  all 
authors,  native  or  foreign,  resident  in  England  or  abroad,  were 
entitled  to  the  protection  of  the  law,  on  condition  of  first  pub- 
lishing their  works  in  England.3  "  We  see  no  sufficient 
reason,"  said  Lord  Chief  Justice  Campbell,  "  for  thinking  that 
it  was  the  intention  of  the  legislature  to  exclude  foreigners 
from  the  benefit  of  the  acts  passed  for  the  protection  of  literary 
property.  The  British  Parliament  has  no  power,  and  cannot 
by  any  general  words  be  supposed  to  intend,  to  legislate  for 
aliens  beyond  British  territory;  but,  for  any  thing  within 
British  territory,  it  has  the  power  to  legislate  for  aliens  as 
well  as  natural-burn  subjects ;  and,  as  we  conceive,  by  general 
words  must  be  presumed  to  do  so.  The  monopoly  which  the 
statutes  confer  is  to  be  enjoyed  here,  and  the  conditions  which 
they  require  for  the  enjoyment  of  it  are  to  be  performed  here. 
What  is  there  to  rebut  the  presumption  that  aliens  are  included  .' 
The  act  8  Anne,  c.  li>,  which  the  others  follow,  is  entitled  '  Ai\ 
act  for  the  encouragement  of  learning,  by  vesting  the  copies 
of  printed  books  in  the  authors  or  purchasers  of  such  copies.' 
Assuming  that  the  legislature  looked  only  to  the  enlightenment 
of  the  kingdom  of  Great  Britain,  without  any  general  regard 
for  the  republic  of  letters,  may  it  not  be  highly  for  the  encour- 


J  4  Each.  Rep,  H5. 

»  Ibid.  166. 

»  6  Exch.   Kep.   680.    The  law 


abounded   in  tliia  case   was  followed 
in  Buxton  v.  James,  6  De  G.  &  Sm. 

80. 
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agement  of  learning  in  this  country,  that  foreignera  should  be 
induced  to  send  their  works  composed  abroad,  either  in  English 
or  in  a  foreiirn  Ian  image,  to  be  first  published  in  London  ?  H 
Rspin  or  De  Lolme  had  written  their  valuable  works  to  illus- 
trate oar  history  and  constitution,  without  even  visiting  our 
shores,  could  it  be  intended  that  they  should  he  debarred  from 
publishing  on  their  own  account  in  England,  or  selling  their 
copyright  to  an  English  bookseller  ?  ,  .  .  For  these  reasons, 
we  think  that  if  an  alien  residing  in  his  own  country  were  to 
compose  a  literary  work  there,  and,  continuing  to  reside  there, 
without  having  before  published  his  work  anywhere,  shuuld 
cause  it  to  be  first  published  in  England  in  his  own  name  and 
W  lux  own  account,  lie  would  be  an  author  within  the  meaning 
of  onr  statutes  for  the  encouragement  of  learning ;  and  that 
he  might  maintain  an  action  in  our  courts  against  any  one  who, 
in  this  country,  should  pirate  his  work."  1 

Foreigner  Resident  Abroad  not  Entitled  to  Copyright  —  An  ap- 
petl  from  this  decision  was  taken  to  the  Douse  of  Lords,  where, 
I,  the  authorities  and  principles  involved  were  discussed 
with  a  thoroughness  that  makes  JelTerys  v.  B<M6e/8  the  leading 
copyright  case  of  this  century,  as  Millar  v.  Taylor  and  Denald- 
8w  v,  Becket  were  of  the  last.  The  leading  question  sub- 
mitted in  the  judges  in  attendance  was,  whether  valid  copyright 
ited  in  the  opera,  La  Sonnambida,  which  had  been  coui- 
i>y  Bellini,  a  foreigner,  resident  in  Italy,  and  first  pub- 
lished in  England  by  his  assignee,  Boosey.  Tim  discussion 
turned  on  the  meaning  of  the  word  author  in  the  statute  of 
Anne.     Six  8  of  the  eleven  judges  maintained  that  this  was 


1  <*  Esch.  Hep.  693,  506. 
;   I  II   L  r,  816. 
.       Krlc.  Williams,  Coleridge.  Maute, 
man,  Cromptun. 
The  general  rule."  said  Mr.  Jus- 
e  *Mnu!e,  "  is  that  words  in  an  act  of 
.  ,r*'fcment,  and  indeed  in  ever; 

i  nient.  must  be  construed  in  tlieir 

,r>i»ry  tense,  unless  there  is  ■one- 

.   nH  to  show  plainly  that  they  cannot 

e    been  need,  and  so,  in  fact,  were 

*ued    in     that    sense        H»-i.      the 

trued  are  '  author,  n-- 

'\'ee   and    assigns.'      These    words 

i  *»nij  comprehend  aliens  as  well  as 


others;  and  there  is  nothing,  as  it 
seems  to  me,  in  any  pnrt  of  tlie  acts  to 
show  that  they  Rre  lo  he  restricted. 
Indeed,  those  who  reject  this  construc- 
tion do  not  rely  on  any  thing  to  he 
IuiiihI  in  the  terms  of  the  acts;  nor  is 
■  tended  that,  by  construing  the 
words  in  tlieir  proper  sense,  any  con- 
tradiction, incongruity,  or  absurdity 
will  arise.  But  it  is  said  that  the  inten- 
tion of  the  acts  is  restricted  to  the  en- 
couragement of  British  industry  and 
talent,  and  that  this  construction  of  the 
words  would  «ive  an  effect  to  tine  net 
beyond   that   restricted   intention.      I 
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used  in  a  general  sense,  embracing  all  authors,  native  and  for- 
eign ;  that  there  was  nuthin^  in  the  statute  to  restrict  its 
meaning  to  British  subjects,  and  that  such  restriction  would 
be  against  established  principles  of  statutory  construction,  aud 
contrary  to  the  spirit  oi'  the  act ;  that  the  purpose  of  the  leg- 
islature was  to  promote  learning  aud  literature  in  Great  Britain, 


cannot  bring  myself  to  think  flint  any 
such  restriction  was  intended ;  it  cer- 
tainly is  nut  expressed.  But,  even 
taking  the  intention  of  the  acts  to  be 
as  assumed,  it  would  not,  I  think,  he 
sufficient  to  take  from  the  general 
words  of  the  legislature  their  natural 
and  Urge  construction  ;  for  British  in- 
dustry mid  talent  will  be  encouraged 
by  conferring  a  copyright  on  a  for- 
eigner tirst  publishing  in  England  ;  in- 
dustry, by  giving  it  occupation;  and 
talent,  by  furnishing  it  with  valuable 
information  and  means  for  cultivation. 
"  it  is  also  said  that  the  legislature  was 
dealing  with  British  interests  ainl  I 
latmg  tor  British  people.  This  is  true; 
but  to  give  a  copyright  to  a  foreign  au- 
thor publishing  in  this  country  is  deal- 
ing with  British  interests  and  legislat- 
ing for  British  people.  Some  parts  of 
the  nets,  it  ia  said,  though  expressed 
generally,  must  he  construed  with  a 
restriction  to  this  country.  And  this 
is  true  with  respect  to  the  extent  of  the 
Bole  liberty  of  printing  conferred  by 
the  acts  in  general  term.  But  thaw 
words  are,  with  respect  to  their  opera- 
tion, necessarily  confined  to  the  do- 
minions withifl  which  (lie  legislature 
had  the  power  of  conferring  such  lib- 
erty ;  ami  llli  words  prohibiting  im- 
portation show  that  the  limners  of  the 
nets  bud  this  construction  distinctly  in 
view.  But  this  consideration  has  no 
operation  with  respect  to  the  persons 
on  whom  the  sole  liberty  is  conferred. 
The  words  '  author,  assignee,  ami  as- 
signs '  naturally  comprehend  aliens ; 
and  the  legislature  is  nut  denied  to 
have  hud  the  right  and  power  of  con- 
ferring the  sole  liberty  >m  thcni  if  it 
thought  fit.  In  my  opinion,  therefore, 
the  acts  confer  u  copy  right  on  »  foreign 
author,  or  his  MtigWflr.  Bat  publishing 
in  England.     To  hold  olherw  ise,  would, 


I  think,  be  contrary  to  the  plain  mean- 
ing of  the  acts,  and  would  be  a  most 
inconvenient  restriction  of  the  rule, 
which,  in  pergonal  matters,  places  nn 
alien  in  the  same  situation  as  n  nutural- 
born  subject."    4  II.  J 

"  As  to  the  intention  of  the  legis- 
lature," said  Mr.  Justice  Ki  1 
elude  alien  authors  from  the  rights  of 
authors  in  England,  because  it 
tended  to  encourage  learning,  and  to 
induce  learned  men  to  write  M6M 
hooks,  the  recited  intention  leads  me 
to  an  opposite  construction  ;  for  lean- 
ing is  encouraged  by  supplying  the 
best  information  at  the  cheapest  rate, 
and  according  to  this  view  the  k 
should  have  free  access  to  the  advances 
in  literature  U*d  science  to  be  found  in 
the  useful  hooks  of  learned  men  <.t  for- 
eign nation*,  and  I  gather  from  the 
statute  that  this  was  its  scope.  It  is 
not  to  be  mppeaad  thai  the  legislature 
looked  uijon  nil  foreign  literature  as 
bud,  because  of  some  pernicious  writ- 
ings, or  on  all  British  production*  as 
goad,  on  account  of  some  works  of  ex- 
cellence; nor  is  it  to  be  supposed  that 
(he  legislature  planned  either  to  release 
British  authors  from  a  com | petition  with 
aliens,  or  to  restrict  readers  to  a  com- 
modify  of  British  production*  of  infe- 
rior quality,  at  a  higher  price  ;  or  that 
it  intended  to  give  to  British  authors  of 
mediocrity  a  small  premium,  at  I 
peiue  of  depriving  British  printers  and 
booksellers  of  the  profit  of  printing 
and  selling  works  of  excellence  by 
aliens.  If  any  such  plan  existed,  the 
»  ointment  coulains  no  words  for  exe- 
cuting it.  It  provides  for  authors. 
which,  in  common  acceptation,  deiii'te* 
authors  of  all  countries  ;  author  ex- 
pressing a  relatioti  to  a  work  exclusive 
ol  country."     Ibid.  878. 
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ami  that  tins  oljeot  was  advanced  by  encouraging  foreign  au- 
thor* to  send  their  works  to  England  for  first  publication.  Five 
judges  *  argued  that,  though  foreigners  were  not  expressly  ex- 
cluded from  the  privileges  of  the  statute,  a  British  legislature, 
dealing  with  British  interests,  must  be  presumed  to  have  leg- 
lor  British  subjects  and  for  the  encouragement  of  native 
authors  alone.  Lord  St.  Leonards  and  Lord  Brougham,  who 
idviied  their  peers,  followed  the  minority  of  the  judges.  The 
House  of  Lords  adopted  the  same  views;  and,  in  pronouncing 
tk'  most  imjiortaut  copyright  decision  since  Lord  Mansfield's 
time,  held  that  English  copyright  would  not  vest  in  the  work 
of  a  foreign  author  resident  abroad.2 


m worth,  Jervis,  Pollock,  Parke, 
Anderson.  Lord  Chancellor  Cran  wort  h 
aid:  — 

"The  substantial  question  is, 
whether,  under  the  term  author,  we 
ire  to  understand  the  legislature  as 
referring  to  British  authors  only,  or  to 
ta*e  contemplated  all  authors  ol every 
Dition.  My  opinion  is,  that  the  statute 
Boat  be  construed  as  referring  to  Brit- 
i»l»  SUtliors  ooly.  Prima  Jtir.it  the 
legislature  of  this  country  must  be 
liken  to  make  laws  for  its  own  subjects 
uduiivelv,  and  where,  as  in  the  statute 
do*  under  consideration,  an  exclusive 
privilege  U  given  to  a  particular  class 
ittlio  expense  of  the  rest  of  her  Maj- 
w'j'i  subjects,  the  object  of  giving  that 
privilege  must  be  taken  to  have  been 

*  "»tiontl  object,  and  the  privileged 
d*n  to  be  confined  to  a  portion  of  that 
cummuiiity,  f Or  the  general  advantage 

enactment  is  made.  When 

*  •*}"  that  the  legislature  must  frima 
/one  be  taken  to  legislate  only  (or 
ll»  own  subjects,  I  must  he  taken  to 
"•••de  under  the  word  subjects  nil 
P*i»im»  who  are  within  the  Queen's 
"wiiinintii,  and  who  thus  owe  to  her  a 
teniporsry  allegiance.  I  do  not  doubt 
'■'ut  Ufel  k  torei^m  r  resident  here,  and 
^■pwing  and  publishing  a  book  here, 
UAIi»uthor  within  the  meaning  of  the 

'-.  lie  is  wit  Inn  its  word*  and 
•Pnt.  iKo  further;  I  think  that  if  a 
'"reigiier,  having  composed,  but  nut 
hiving  published,  a  work  abroad,  were 


to  come  to  this  country,  and,  the  week 
or  day  after  hie  arrival,  were  to  print 
and  publish  it  here,  he  would  be  with- 
in the  protection  of  the  statute.  This 
would  be  so  if  lie  had  composed  the 
work  after  his  arrivnl  in  this  country, 
and  I  do  not  think  any  question  can 
be  raised  as  to  when  end  where  he 
composed  it.  So  long  as  a  literary 
work  remains  unpublished  at  all,  it 
has  no  existence,  except  in  the  mind 
of  its  author,  or  in  the  papers  in  which 
he,  for  his  own  convenience,  may  have 
embodied  it  Copyright,  defined  to 
mean  the  exclusive  right  of  multiply- 
ing copies,  commences  at  the  instant 
of  publication  ;  and  if  the  author  is  at 
that  time  in  England,  and  while  here 
he  first  prints  and  publishes  his  work, 
he  is,  1  apprehend,  an  author,  wirhin 
the  meaning  of  the  statute;  BVU 
though  he  should  have  come  here 
solely  with  a  view  to  the  publication. 
...  If  publication,  which  is  (so  to 
say)  the  overt  act  establishing  author- 
ship, takes  place  here,  the  MttflQV  El 
then  a  British  author,  wherever  he 
may,  in  fact,  have  composed  his  work. 
But  if  at  the  time  when  copyrigh: 
njcnrtl  by  publication,  the  foreign  au- 
thor is  not  in  this  country,  lie  is  not,  m 
my  opinion,  a  person  whose  inten  »(■. 
the  statute  meant  to  protect."  4  U. 
LC.  t>64,  955. 

-  Followed  in  Novollo  v.  James,  6 
De  G.  M.  &  G.  876. 
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The  Law  Criticised.  —  This,  therefore,  must  be  regarded  as 
the  law  of  England,  until  it  shall  be  changed  by  a  tribunal 
of  equal  authority  to  that  by  which  it  was  declared.  But  the 
judgment  is  indefensible.  It  was  in  opposition  to  the  opinions 
of  a  majority  of  the  judges,  and  was  against  the  current  of 
authorities*  It  was  not  less  contrary  to  sound  principles  and 
established  rules  of  construction.  The  word  author  is  used 
in  the  statute  in  a  general  sense,  and  there  is  nothing  to  show 
that  the  legislature  intended  that  its  meaning  should  be  re- 
stricted to  native  authors.  The  primary  object  of  the  act  was 
the  advancement  of  learning  in  Great  Britain,  which  Parlia- 
ment aimed  to  effect  by  encouraging  the  first  publication  there 
of  literary  works ;  thus  securing  to  the  British  public  the  ad- 
vantages arising  therefrom.  The  protection  extended  to  authors 
is  but  a  means  to  this  end,  which  is  equally  promoted  whether 
the  works  published  are  those  of  native  or  foreign  authors,  and 
whether  the  author  be  at  Calais  or  at  Dover.  "  The  act,"  said 
Lord  West  bury,  "  is  auxiliary  to  the  advancement  of  learning 
in  this  country.  The  real  condition  of  obtaining  its  advan- 
ia  is  the  first  publication  by  the  author  of  his  work  in  the 
United  Kingdom.  Nothing  renders  necessary  his  bodily  pres- 
ence here  at  the  time  ;  and  I  find  it  impossible  to  discover  any 
reason  why  it  should  be  required,  or  what  it  can  add  to 
the  merit  of  the  first  publication.  It  was  asked,  in  Jefferys 
v.  Boosey,  why  should  the  act  (meaning  the  statute  of  Anne) 
be  supposed  to  have  been  passed  for  the  benefit  of  foreign 
authors  ?  But  if  the  like  question  he  repeated  with  reference  to 
the  present  act,  the  answer  is,  in  the  language  of  the  preamble, 
that  the  act  is  intended  'to  afford  greater  encouragement  to  the 
production  of  literary  works  of  lasting  benefit  to  the  world,' 
a  purpose  which  has  no  limitation  of  person  or  place.  But  the 
act  secures  a  special  benefit  to  British  subjects  by  promoting 
the  advancement  of  learning  in  this  country,  which  the  act 
contemplates  as  the  result  of  encouraging  all  authors  to 
resort  to  the  United  Kingdom  for  the  first  publication  of 
their  works.  The  benefit  of  the  foreign  author  is  incidental 
only  to  the  benefit  of  the  British  public.  Certainly  the  obli- 
gation  lies   on   those  who    would    give    the    term    author  a 
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restricted  signification  to  find  in  the  statute  the  reasons  for 

BO  umng."  ! 

The  judges  who  maintained  that  an  alien  residing  abroad 
was  not  with  ill  the  purview  of  the  statute  conceded  that  valid 
copyright  would  vest  in  the  work  of  a  foreign  author,  provided 
lie  were  in  England  at  the  time  of  publication.  It  was  perti- 
nently asked,  by  those  who  rightly  thought  this  to  he  a  fanciful 
distinction,  what  the  English  people,  or  the  cause  of  learning 
in  Great  Britain,  would  gain  by  its  observance,  and  why  the 
law  gave  copyright  to  a  foreigner  staying  for  a  day  at  Dover, 
but  denied  it  to  him  if  he  stopped  at  Calais  and  sent  his  manu- 
script to  London.  As  long  as  the  lower  courts  are  governed 
bv  the  authority  of  Jefferys  v.  Boosey,  a  foreign  author,  resi- 
lient abroad,  who  publishes  in  Great  Britain,  has  no  protection 
1  here  against  piracy;  but,  should  the  direct  issue  come  again 
tofore  the  highest  judicial  tribunal  of  Great  Britain,  their  is 
good  reason  for  believing  that  the  judgment  of  1854  will  be 
reversed,  and  the  protection  of  English  law  extended  to  every 
author,  wberever  or  in  whatever  language  he  may  write,  who 
gives  the  British  nation  the  benefit  of  the  first  publication  of 
his  work.  Indeed,  in  1868,  when  Routledge  v.  Low  was  lie- 
fore  the  Rouse  of  Lords,  although  the  direct  issue  did  not 
arise,  rj0ri]  Chancellor  Cairns  and  Lord  West  bury  expressed 
the  opinion  that  Jefferys  v.  Boosey,  which  was  decided  under 
tw  aet  of  Anne,  is  not  a  binding  authority  in  the  construction 
w  the  present  statute;  and  that  the  latter  extends  protection 
to  every  author,  native  or  foreign,  who  first  publishes  in  the 
United  Kingdom,  wherever  he  may  then  be  resident.2 


'  Routiedge  V.   Low,   Law   Rep.  8 
itLltt 

"Iti>  impossible,"  said  t lie  Lord 
*"»ncellnr,  "  not  to  see  that  the  rulio 
in  vhnt  case  [.Jefferys  t*. 
"***y|  proceeded  mninly,  if  nut  ex- 
cimively,  on  the  wording  of  tlie  pre- 
iniWe  of  the  statute  of  Anne,  ami  <.n  ■ 
<i  the  general  character 
J*l  scope  Of  the  legislation  of  (ireat 
Britain  it  that  period.  The  present 
"*"Ue  ^g  repealed  that  act  ami  pro- 

C"*M  to  aim  at  affording  greater  en-  the  exponent:  and  as  that  statute  haa 
t»Qraj(erntnl  to  ||,e  production  of  liter-  been  repealed,  and  is  now  replaced  by 
tt7  *urk»  of  lasting  benefit   to  the    another  act,  with  different  enactments 


world.  And  accepting  the  decision  of 
this  House  as  to  the  construction  of 
the  statute  of  Anne,  it  is,  I  think,  im- 
possible not  tO  see  that  the  present 
statute  would  be  incompatible  with  a 
policy  M  narrow  as  that  expressed  in 
the  statute  of  Anne."  Law  Ilep,  3 
II    L  111. 

*'  The  ease  of  Jefferys  t.  Roosey," 
said  I»rd  Weslbury,  "  is  a  decision 
which  is  attached  to  and  depends  on 
the  particular  statute  of  which   it  was 
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M  In  my  opinion,"  said  the  Lord  Chancellor,  '•  the  protection 
is  given  to  every  author  who  publishes  in  the  United  Kingdom, 
■wheresoever  that  author  may  be  resident,  or  of  whatever  state 
he  may  be  the  subject.  The  intention  of  the  act  is  to  obtain  a 
benefit  for  the  people  of  this  country,  by  the  publication  to 
them  of  works  of  learning,  of  utility,  of  amusement.  This 
benefit  is  obtained,  in  the  opinion  of  the  legislature,  by  offering 
a  certain  amount  of  protection  to  the  author,  thereby  inducing 
him  to  publish  his  work  here.  This  is,  or  may  be,  a  benefit  to 
the  author  of  the  work ;  but  it  is  a  benefit  given,  not  for  the 
sake  of  the  author  of  the  work,  but  for  the  Bake  of  those  to 
whuiu  the  work  is  communicated.  The  aim  of  the  legislature 
is  to  increase  the  common  stock  of  the  literature  of  the  coun- 
try ;  and  if  that  stock  can  be  increased  by  the  publication  for 
the  first  time  here  of  a  new  and  valuable  work  composed  by 
alien,  who  never  has  been  in  the  country,  I  see  nothing  in  the 
wording  of  the  act  which  prevents,  nothing  in  the  policy  of  the 
act  which  should  prevent,  and  every  thing  in  the  professed 
object  of  the  act,  and  in  its  wider  and  general  provisions, 
which  should  entitle,  such  a  person  to  the  protection  of  the  act, 
in  return  and  compensation  for  the  addition  he  has  made  to 
the  literature  of  the  country.  My  Lords,  1  am  glad  to  he  able 
to  entertain  no  doubt  that  a  construction  of  the  act  so  con 
ent  with  a  wise  and  liberal  policy  is  the  proper  construction 
to  be  placed  upon  it."  x 


•XpKMCd  in  different  language,  the 
case  of  Jctl'erys  v.  Boosey  is  not  a  bind- 
ing authority  in  llit*  exposition  of  thin 
latter  statute."      [bid.  1 17. 

But  Lord  Cranworlh  did  not  "as  at 
present  advised,  see  any  difference  be- 
tween the  two  statute*,  bo  far  as  relates 
to  the  subject  of  the  residence  of  for- 
eign authors."  [bid.  111.  And  Lord 
Chelmsford  was  of  the  same  opinion. 
Ibid.  110. 

'  Law  Rep.  8  II.  L.  110.  Lord 
Wcstbury  said:  "The  question  then 
arises,  who  arc  included  in  the  term 
authors.  The  word  is  used  in  the 
statute  without  limitation  or  restric- 
tion. It  Bloat,  therefore,  include  every 
person  who  shall  be  an  author,  unless 
from  llie  rest  of  the  statute  sufficient 


grounds  can  be  found  for  giving  the 
term  it  limited  signification.  It  is  pro- 
posed to  construe  the  act  as  if  it  bad 
declared  in  terms  that  the  proti 
it  affords  shall  extend  to  such  author,* 
only  as  are  natural-born  subjects,  or 
foreigners  who  may  be  within  the 
allegiance  uf  the  Queen  on  the  'I 
publication.  I5ut  there  is  no  such  en- 
actment in  express  terms,  and  no  part 
of  the  act  has  been  pointed  out  rt«  re- 
quiring that  such  a  construction  ihovU 
be  adopted.  The  act  appears  to  hare 
been  dictated  by  a  wise  and  liberal 
spirit ;  and  in  the  same  spirit  it  should 
be  interpreted,  adhering  of  cooratj  to 
the  settled  rules  of  legal  construction. 
The  preamble  is,  in  tnv  opioioo,  ijinte 
inconsistent  with  the  conclusion  thai 
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Foreigner  within  British  Dominions  may  Seoure  Copyright.  —  It 
vas  conceded  in  Jefferys  v.  Boosey,  and  expressly  held  by  the 
House  of  Lords  in  Routledge  v.  Low,1  that  an  alien  author  may 
acquire  copyright  by  first  publishing  in  the  United  Kingdom, 
provided  he  be  within  the  British  dominions  at  the  time  of  pub- 
lication.   It  matters  not  whore  he  lias  composed  his  work,  nor 
whether  lie  goes  into  the  realm  with  the  sole  purpose  of  being 
there  ut  the  time  of  publication,  and  leaves  when  publication 
has  taken  place.2     No  definite  period  has  been  named  during 
Which  he  shall  remain  on  British  soil.     His  presence  does  not 
I  i  be  required  before  or  after  publication,  but  merely  "  at 
the  time  of  publication."     As  publication  takes  place  on  one 
day.  it  may  be  assumed  that  the  requirements  of  the  law  will 
he  met  if  the  author  be  within  the  realm  during  the  same 
period.3    It  is  not  necessary  that  he  shall  be  at  the  place  of 
publication  or  in  England.     Thousands  of  miles  may  separate 
i'l  bis  publishers.     On  the  day  his  hook  is  published  in 
the  United  Kingdom,  he  may  be  anywhere  within  the  British 
dominions,  at  any  point  in  Canada  between  the  two  oceans, 
■i)  India,  in  the  most  distant  English  colony,  at  any  Bpot  over 
vhk'h  waves  the  British  flag.     But  the  author  must  be  there 
i'1  person.     He  cannot  appear  by  proxy,  —  cannot  send  his  as- 
signee, his  publisher,  or  his  agent.     Why  the  majesty  of  the 
k»*  demands  the  bodily  presence  of  the  author,  why  copyright 
will  vest  if  the  author  tarry  for  ten  hours  on  one  side  of  the 
^rence,  or  on  one  side  of  an  imaginary  line,  but  not  if  bo 


•w  protection  given    by   the    statute 

**»  intended   to  be  confined   to    the 

"'""ki  of  British  authors.     On  the  con- 

,r,r.vi  it««m§  to  contain  an  invitation 

•-I  learning  in  every  country 

k«  the  United  Kingdom  the  place 

Nation  of  their  works;  and 

onn  of  Copyright  thmugli- 

"'"  the  wliole  of  the  British  dominions 

a  the  re»Bru  0f  their  M  doing."     Ibid. 

1  '->*  Rep.  8  H.  L.  100.     See  also 

[**  ' '•Ward,  Law   Kep.  6  Eq.  415; 

Delafield,  1  Hem.  &  M. 

'■marka  of  Lord  Cranworth, 
^'P  225,  note  1.     In    Koutledge  v. 


Low,  the  fact  was  clearly  before  the 
court  that  Miss  Cummins,  an  American 
author,  whose  work  was  published  in 
London,  had  gone  to  Montreal,  Canada, 
in  accordance  with  nn  arrangement 
witli  her  English  publishers  ;  nod  was 
merely  staying  there  temporarily  for 
the  express  purpose  of  acquiring  copy- 
right. 

1  "  It  seems,  indeed,  to  be  admitted, 
that  if  a  foreign  author  cornea  to  Eng- 
land for  however  short  a  time,  and  first 
publishes  his  work  here,  he  is  entitled 
to  the  benefit  of  the  statute."  Wight- 
man,  J.,  Jefferys  r.  Boosey,  4  II.  L. 
C.  887. 
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is  on  the  other,  is  a  mystery  as  unfathomable  as  the  distinction 
is  fanciful. 

British  Subject  Resident  Abroad  Entitled  to  Copyright.  —  It 
appears  to  be  conceded,  although  the  question  has  not  been 
judicially  determined,  that  a  British  subject,  while  resident 
abroad,  may  acquire  copyright  by  first  publishing  in  his  own 
country.  u  It  seems  not  to  be  denied,"  said  Lord  St.  Leonards, 
M  that  an  English  author  may  reside  abroad,  and  yet  may  have 
his  rights  as  an  English  author,  upon  publication  hero.  Why  ? 
Because  he  owes  a  natural  allegiance,  which  he  cannot  shake 
off."  » 

Law  Summarized.  —  The  law  concerning  the  nativity  and 
residence  of  the  author  may  now  be  given  succinctly.  English 
copyright  will  not  vest  in  the  work  of  an  alien  who  is  not 
within  the  British  dominions  at  the  time  of  publication.  A 
foreign  author  may  acquire  copyright  in  England  on  three  con- 
ditions: 1,  Publication  must  be  in  the  United  Kingdom; 
2,  there  must  have  been  no  previous  publication ;  3,  the 
author  must  be  at  the  time  of  publication  within  the  British 
dominions.2  A  native  author  must  comply  with  the  first  two 
of  these  requisites;  but  it  is  immaterial  whether  he  is  within 
or  without  the  British  dominions  at  the  time  of  publication. 

Works  of  Art.  —  Sculpture,  models,  and  casts  are  governed 
by  a  special  statute;8  and  so  are  prints  and  engravings.4  But 
these  statutes,  like  those  relating  to  literary  compositions,  make 
no  distinction  between  native  and  foreign  authors.6     The  act 


1  Jefferya  v.  Boogey,  4  II.  L.  C. 
986.  "If  Mr.  Gibbon,"  said  Lord 
Chief  Justice  Campbell,  "after  writ- 
ing tin-  lj}ter  volumes  of  his  Decline 
and  Full,  ut  Lausanne,  hud  continued 
to  reside  there,  can  it  be  ilmibtcd  that, 
while  domiciled  there,  he  might  have 
Willed  them  to  be  published  in  Loudon, 
acquiring  the  HUM  rights  as  an  author 
us  if  he  hml  returned  to  this  country; 
or  (hat  lie  might  have  sold  the  copy- 
right to  another  residing  in  Lausanne, 
Who  might  have  published  as  the  pur- 
chaser in  London,  or  assigned  the  right 
to  a  London  bookseller?"  Boosey  v. 
Jeflerya,  t)  Bxch.  Rep-  686.  And  Lord 
Chancellor  Cran worth  intimated,  that 


If  Gibbon  had  "established  himself  at 
Lausanne,   without  any  mimtt 
fntii,"   he   would    not    haw    lost    his 
rights  as  a  British  subject.     JefFerys  p. 
Boosey,  4  H.  L.  C  822. 

a  For  the  extent  of  the  United 
Kingdom  and  of  the  British  domin- 
ions, see  /»sf,  p-  86& 

•  64  Geo  III.  e.  66. 

«  8  Geo.  II.  c  13  ;  7  Geo.  III.  c  38 ; 
17  Geo.  III.  c.  57. 

6  lu  lJago  v.  Townsend,  decided  in 
1832,  Slmdwell,  V.  C,  held,  concern- 
ing prints  and  engravings,  that  "  the 
object  of" the  legislature  was  to  protect 
those  works  which  Mere  designed,  en- 
graved, etched  or  worked  in  Great  Brit- 


"" 
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relating  to  paintings,  drawings,  ami  photographs,  grants  copy- 
right to  ta  M  author,  being  a  British  subject  or  resident  within 
the  dominions  of  the  crown."1  This  seems  to  exclude  a  for- 
i*lior  who  resides  abroad,  but  not  one  who  may  be  resi- 
dtttt  within  the  British  dominions. 


RlGHTS    OF   FOREIGNERS   IN    THE    UNITED    STATES. 

No  Copyright   in  Work  of  Foreign  Author. —  Ill    this  country, 
fie  question  whether  a  foreigner  is  entitled  to  copyright  is  free 
from  much  of  the  doubt  and  difficulty  which  have  surrounded 
it  in  England.     From  the  first  statute,  enacted  in  1J90,  to  that 
passed  in  1870,  Congress  has  granted  copyright  to  such  author 
enly  as  may  be  "a  citizen  of  the  United  States  or  resident 
Herein,"  and  has  expressly  declared  that  no  protection  shall  be 
■  tided  to  the  works  of  a  foreigner.     The  statutes  in  force 
l*efore  1870  completely  excluded  foreign  authors  from  all  priv- 
ileges.    There  is  no  reason   for  believing  that  Congress,  in 
phasing  the  act  now  in  force,  deliberately  intended  to  make 
any  change  in  the  law  in  this  respect.     But  this  Statute  cannot 
bo    construed  to  prevent  a  resident  owner  from  securing  valid 
flight   for    certain    works   of    art    produced    by    foreign 
aut 

Statutory  Prohibition  not  Extended  to  certain  'Works  of  Art.  — 

tfoll  4952  of  the  Revised  Statutes  provides  that  u  any  citizen 
of  the  United  States  or  resident  therein,  who  shall  be  the  author, 
"Mentor,  designer,  or  proprietor  of  any  book,  map,  chart,  drama- 

"r  musical  composition,  engraving,  cut,  print,  or  photograph 
or  negative  thereof,  or  of  a  painting,  drawing,  chroino,  statue, 

nary,  and  of  models  or  designs  intended  to  be  perfected  as 
works  of  the  tine  arts,  and  the  executors,  administrators,  or 
**8igii8  of  any  such  person,"  shall  be  entitled  to  secure  copyright 
"terein.  There  Is  nothing  in  this  section  to  prevent  a  citizen  ora 
resident  of  the  United  States  from  acquiring  copyright  in  a  work 

*™i*nd  not  those  which  were  designed,  is  not  mi  authority  against  the  doctrine 

"Csmtsil,  etched    or   worked    shroud  that  the  foreigner  nii(jhl  h.ive ite<iuir<d 

"*  only  published  in  Great  Britain."  copyright  U  his  productions  hnd  been 

'  s'<"    104,      In    tins    MM    thf    Jirint^  printed  and  published  la  EBgJtJxL 
U|  |^n  6|ruti(   ,,tT  abroad,  and  only  '  '26  &  20  Vict.  c.  6t>,  I,  1. 

flblutied   m    England.     The   decision 
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which  lie  has  bought  from  a  foreign  author  ;  for  a  "■  propriety 
is  empowered  to  secure  copyright,  and  in  such  case  no  condition 
or  requirement  is  prescribed  as  to  the  nativity  or  residence  of  the 
author.  The  part  of  the  statute  which  excludes  from  protection 
the  works  of  foreign  authors  is  section  4971;  which  declares 
that  "nothing  in  this  chapter  shall  be  construed  to  prohibit  the 
printing,  publishing,  importation,  or  sale  of  any  book,  map, 
chart,  dramatic  or  musical  composition,  print,  cut,  engraving, 
or  photograph,  written,  CompOfleA,  or  made  by  any  person  not 
a  citizen  of  the  United  States  nor  resident  therein,"  It  is  clear 
that  no  protection  can  be  secured  for  any  work  here  named 
which  is  the  production  of  a  penon  who  is  not  a  citizen  or  a 
resident  of  the  United  States.1  But  there  is  no  mention  in 
thiB  section  of  paintings,  drawings,  chromos,  statues,  statu- 
ary, models,  or  designs;  and  there  is  nothing  in  the  statute 
to  prevent  a  resident  owner  of  any  such  production  from 
securing  a  valid  copyright  therein,  though  it  be  the  work  of  a 
foreigner. 

Translations,  Abridgments,  Dramatizations. —There  is  no  rea- 
sonable doubt  that  valid  copyright  will  vest  in  a  translation, 
abridgment,  or  dramatization  made  by  a  citizen  or  resident 
from  the  work  of  a  foreign  author.  The  law  recognizes  meh 
productions  as  proper  subjects  of  copyright;  and,  as  the  copy- 
right does  not  extend  to  the  original,  it  matters  not  that  this  is 
the  work  of  a  foreign  author.  But,  in  such  case,  the  law  pro- 
tects each  author  only  in  his  own  production.  The  original, 
being  common  property,  may  be  used  by  any  person,  without 
infringing  the  copyright  in  a  protected  abridgment, translation, 
or  dramatization.3 

Joint  Native  and  Foreign  Authors.  —  In  the  case  of  a  work 
of  which  a  citizen  and  a  foreigner  are  joint  authors,  there  is 
nothing  to  prevent  a  valid  copyright  from  vesting  in  that  part 
of  which  the  former  is  the  author,  provided  this  can  be  sepa- 
rated from  that  written  by  the  foreign  author.  If  the  p 
cannot  be  separated,  it  would  seem  that  copyright  will  not  vest 
in  any  of  it. 

»  Carey  ».  Cottier,  66  Niles  Reg.  a  Shook  ft,  Rinkin.  6  Bin.  477; 
262  ;  Keene  v.  Wfaeeitoy,  9  Am.  Law  Shook  ft,  Rankin,  3  Cent.  Lnw  Jour. 
Reg.  33  ;  BuaciiauU  v.  Woo.1,  2  Lliss.     )10|    Ik-un   v.   LeClereq,  18   lut.  Rer. 

34.  Be*.  N, 
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Meaning  of  Resident.  —  The  judicial  construction   given  to 

the  word  resident,  as  used  in  tlie  copyright  statute,  is  that  it 

refers  to  a  person  who  is  residing  in  the  United  States  with  the 

intention  of  making  this  country  his  place  of  permanent  ahude. 

A  formal  declaration  of  such  intention  is  not  necessary,  nor  is 

any  definite  period  of  time  indicated  as  requisite  to  constitute 

Bitch  residence.     Nor  is  it  essential  that  such  person  shall  he  a 

householder.    He  may  he  a  lodger  or  hoarder.    The  question  is 

determined  hy  the  state  of  mind,  the  intention,  of  tli<>  partOB  at 

the  time  he  has  his  abode  here  ;  and  hy  his  acts,  as  far  as  they 

•show-  what  that  intention  was.     If  while  here  he  intends  to  stay 

and  make  this  his  home,  he  hecomes  during  the  continuance  of 

"'at  intention  a  resident  within  the  meaning  of  the  law,  though 

afterward  he  may  change  his  mind,  and  return  to  his  native 

Wj.    How  long  such  intention  shall  continue,  the  courts  have 

,J"t  said  ;  hut,  if  it  exist  bona  fide  at  the  time  of  recording  the 

Ptfa,  v;ilid  copyright  vests,  aud  will  not  be   defeated  hy  any 

8ul»sequeut  acts  or  change  of  mind  on  the  part  of  the  claimant. 

-'"   the  other  hand,  if  a  foreign  author  comes  to  this  country  in- 

e,iding  to  stay  temporarily,  although  he  actually  remains  many 

Ms,  be  is  a  mere  sojourner,  and  does  not  acquire  a  residence 

bin  the  meaning  of  the  act1     To  determine  thus  the  inten- 

'  *  i\  in  the  mind  of  a  person  may  be  attended  with  difficulty, 

1  *  «J  even  with  fraud.     It  is  a  question  of  fact,  on  whose  deter- 

*  *  nation  the  law  will  depend.2 

Jn  Boucicault  v.  Wood,3  it  appeared  that  the  plaintiff,  who 

vv>    -is  a  native  of  (treat  Britain,  had  been  in  the  United  States 

r^t>m    1853  to   1861.  when  he  returned  to  the  former  eoun- 

"  *\r.     I>uring   this   period,  he  had  copyrighted  certain  plays 

^Miich    he   had  written.     The  defence  was  that  the  plaintiff, 

foreigner,  was  not  entitled  to  copyright  in  this  country. 

that  lie  intended  to  return  to  that 
country  to  reside,  Mr.  Justice  Bella 
•Aid  that  "  it  was  evident  Unit  n  mini 
who  was  a  mere  transient  visitant, 
whore  family,  business  intentions  and 
relations  were  all  abroad,  could  not  he 
OOOlidered  a  resident;  and  the  Mling  a 
declaration  of  his  intention  to  become 
a  citizen  could  not  make  him  one." 
*  Supra. 


^    >.: 


i   B.»ij(  icntilt  i\  Wood,  2  Hiss   34. 
-    I  I  'oilier,  56  Niles  Reg. 

d  bj  the  United  States  Cir- 
cuit   Court   in    1880,  it  WU   held  that 
^!apt.  Marryatt.  who  had  filed  a  dec- 
laration nf  his  intention  to  become  a 
i!  of  Oie   United  Slates,  did  not 
thereby    become   a    resident,   for    the 
reason  that  the  evidence  ■bowed  that 
lie  was  still  a  subject  of  Gnat  Britain 
in  whose  nary  lie  was  an  officer,  and 
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The 


jury 


entered 


was  directed  to  Gud  whether  Boucicautt,  when  lie 
lis  copyright,  intended  to  make  th 


lea  to  maKe  this  country  his  lion 
It  was  found  that  such  intent  ion  then  existed  in  his  mind, 
and  accordingly  the  copyright  was  held  to  be  valid.  The  law 
on  this  point  was  expounded  by  Mr.  Justice  Drummond  as 
fultows:  **  No  person  is  entitled  to  the  benefit  of  these  acts 
unless  he  be,  at  the  time  of  filing  the  title,  a  citizen  of  the 
United  States,  or  a  resident  therein.  Residence  ordinarily 
means  domicile,  or  the  continuance  of  a  man  in  a  place,  having 
his  home  there.  It  is  not  necessary  that  he  should  l>c  the 
occupant  of  his  own  house ;  he  may  be  a  boarder  or  a  lodger  iu 
the  house  of  another.  The  main  question  is  the  intention 
with  which  he  is  staying  in  a  particular  place.  In  order  to 
constitute  residence,  it  is  necessary  that  a  man  should  go  to 
a  place,  and  take  up  his  abode  there  with  the  intention  of  re- 
maining', making  it  his  home.  If  he  does  that,  then  ' 
resident  of  that  place.  This  question  of  residence  is  not  to  be 
determined  by  the  length  of  time  that  the  person  may  remain 
in  a  particular  place.  For  example,  a  man  may  go  into  a 
place  and  take  up  his  abode  there  with  the  intention  of  remain- 
ing, and  if  so,  he  becomes  a  resident  there,  although  he  may 
afterwards  change  his  mind,  and  within  a  short  time  remove. 
So  if  a  person  goes  to  a  place  with  the  intention  of  remaining 
for  a  limited  time,  although  in  point  of  fact  he  may  remain  for 
a  year  or  more,  still  this  does  not  constitute  Itiiu  a  resident. 
Bo  it  is  his  intention  accompanied  with  his  acts,  and  nut  the 
lapse  of  time,  which  determines  the  question  of  residence.  The 
plaintiff  came  to  this  country  in  1853,  and  remained,  panning 
his  profession  as  an  actor  and  author  until  18G1  ;  and  if  at  the 
time  of  filing  the  title  he  had  his  abode  in  this  country  with 
the  intention  of  remaining  permanently,  he  was  a  resident 
within  the  meaning  of  the  law,  even  though  he  afterwards 
changed  his  mind  and  returned  to  England.  If,  however,  he 
was  a  sojourner,  a  transient  person,  or  at  the  time  of  this  tiling 
had  the  intention  to  return  to  England,  he  is  not  entitled  to 
the  protection  of  these  laws."  1 

Immaterial  where  Work  is  Produced  or  Citizen  Author  Resides. 
—  No  conditions  are  prescribed  as  to  where  the  work  shall  be 


i  '2  Biis.  38 ;  §.  c.  7  Am.  Law  Reg.  ».  s.  630,  GIG. 
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produced.  And  it  is  obviously  immaterial  whether  it  has  been 
written  in  or  out  of  the  country,  provided  the  author  comes 
within  the  requirements  of  the  law  as  to  citizenship  or  resi- 
dence. Nor,  if  the  author  be  a  citizen  of  the  United  States, 
can  it  be  material  whether  he  is  or  is  not  resident  in  the 
country  when  his  book  is  published  and  the  copyright  entered. 
Whether  the  book  must  be  printed  in  the  United  States  is 
a  question  which  is  elsewhere  considered.1 

Foreign  Assignee  of  Native  Author.  —  The  question  may  arise 

her  a  foreign  assignee  of  a  native  author  is  entitled  to  the 
privileges  of  the  statute.  On  this  point  there  is  no  judicial 
lL'lit.  The  act  confers  copyright  upon  an  author  or  owner  of 
a  book  whu  is  a  citizen  of  the  United  States  or  resident  therein, 
and  upon  the  assignee  of  such  author  or  owner.  It  does  not 
prescribe  that  the  assignee  shall  be  a  citizen  or  a  resident. 

does  its  general  spirit  or  object  demand  that  such  restric- 
tion shall  be  made.  The  purpose  of  the  legislature  is  to  foster 
native  literature  by  encouraging  native  authors.  This  object 
is  secured  by  protecting  the  works  of  such  authors;  and  is  in 
no  degree  defeated  by  permitting  them  to  transfer  their  pro- 
ductions, either  before  or  after  publication,  to  foreign  buyers. 
ImJeed,  the  value  of  the  property  to  the  author  is  increased  by 
such  enlarged  facilities  for  disposing  of  it.  It  will  hardly  be 
contended  that,  when  a  native  author  has  published  his  work 

secured  statutory  copyright,  such  copyright  will  become 
void  by  being  transferred  to  a  foreigner.  The  principle  is  the 
same  when  the  author  assigns  his  work  before  publication,  and 
the  assignee  seeks  to  secure  the  copyright  in  his  own  name. 
In  neither  case  is  the  object  of  the  statute  promoted  by  exclud- 
ing a  foreign  assignee  from  its  privileges.  It  is  foreign  author- 
ship, not  ownership,  which  the  law  refuses  to  protect.2 


I  See  pout,  p  296. 

attraction   there  is  an 

It  not  a  real,  objection.    The 

itatute.  as  has  been  seen,  declares  that 

tin*  "  proprietor  "  of  s  book  who  is  a 

tiiizeiiuf  the  United  States,  or  resident 

entitled  to  copyright. 

it  is  clear  that  an  asaigiici    i-  a 

proprietor,  and,  therefore,  it  might  be 

. ,  must  also  be  a  citizen  or  resi- 


dent. Bnt  the  act  does  not  nay  that  a 
proprietor  who  is  nut  a  dozen  or  resi- 
dent shall  not  have  copyright.  On  the 
contrary,  its  privileges  are  expressly 
extended  to  an  assignee  without  re- 
striction as  to  citizenship  or  residence  ; 
and  this  view,  as  shown  in  the  tc\r, 
is  in  entire  harmony  with  the  spirit 
and  purpose  of  the  law.  It  is  true 
tli.it  tius  construction  practically  annuls 
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Author  and  Assignee. 

The  various  statutes  of  England  and  the  United  States  have 
declared  that  the  author  of  a  literary  work,  or  his  assignee, 
shall  have  copyright  therein  for  a  named  term  from  the  time  of 
first  publication.  It  is  also  provided  by  the  existing  statutes 
that  the  copyright  in  a  book  published  after  the  death  of  its 
author  may  be  secured  in  England  by  the  owner  of  the  manu- 
MNrIpt,J  and  in  the  United  States  by  the  executors  and  adminis- 
trators of  the  author.2  It  now  becomes  necessary  to  consider 
who  may  he  an  author  within  the  meaning  of  the  law,  and  what 
persons  may  be  assignees  entitled  to  copyright. 

Who  Is  Author.  —  A  literary  production  is  primarily  the 
property  of  the  author  who  has  created  it;  and,  until  he  has 
parted  with  it,  he  alone  is  entitled  to  the  privileges  given  by 
the  statute.  When  a  person  has  conceived  the  design  of  a 
work,  and  has  employed  others  to  execute  it,  the  creation  of 
the  work  may  be  so  far  due  to  his  mind  as  to  make  him 
the  author.3  But  be  is  not  an  author  who  "  merely  suggests  the 
subject,  and  has  no  share  in  the  design  or  execution  of  the 
work." 4  When  the  same  work  is  the  basis  of  two  or  more 
different  copyrights,  he  is  the  author,  within  the  meaning  of  the 
statute,  who  has  produced  that  for  which  the  copyright  is 
granted.  Thus,  the  author  of  a  translation,  dramatization,  or 
abridgment,  is  the  person  who  has  translated,  dramatized,  or 
abridged  a  work  of  which  he  may  or  may  not  be  the  author.6 
So,  he  who  arranges  music  for  any  instrument  is  the  author  of 
such  arrangement,  though  he  may  not  be  the  composer  of  the 
music.3  In  like  manner,  a  person  who  has  made  and  arranged 
selections  from  other  works  is  the  author  of  the  compilation. 


the  restrictive  farce  which  the  words, 
"iiti/c-n  of  the  United  States  or  resi- 
dent therein,"'  night  otherwise  have 
(.hi  |  "  proprietor."  But  there  i*  no 
reason  to  believe  (In!  Oiuijress  in 
i  to  tniike  siil-Ii  limitation  :  and, 
whether  it  did  or  not,  the  section  can- 
Mi  tightly  l>e  construed  to  have  that 
elfc-i. 

The  word  proprietor  was  not  used 
in  this  c'uiiiiietion  in  any  statute  be- 
fore the  existing  one  passed  in  1870. 


I 


For  what  purpose  it  was  inserted 
this  is  not  apparent. 

1  6  &  l>  Vict.  c.  45,  s.  8. 

3  U.  S.  Rev.  St.  s.  4952.   See  Folsot 
v.  Hank,  'J  Story,  100. 

»  Hattnn  r.  Kenn,  7  C.  B.  x.  a.  258. 

*  Shepherd   v.  Conquest,    17   C,    B 
427,  445. 

«  See  ante,  p.  168. 

8  Wood  v.  Boosey,  Law  Rep.  2  Q.  B. 
140]  "ii  ap.  8  Ed.  B8  ;  Booacj  a.  Fairlie, 

7Ch.D.  sol,  aoa. 
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But  in  these  cases  authorship  alone  does  not  create  a  title 
to  copyright.  The  maker  of  such  productions  must  have  a 
right  so  to  use  the  originals. 

Joint  Author*.  —  Copyright  will  vest  in  two  or  more  joint 
authors  of  a  work,  who  will  thereby  heeome  owners  in  common 
of  the   undivided  property.1     "There  may   be  a  difficulty   in 
some  cases,"  said  Mr.  Justice  Smith,  M  in  determining  who  are 
joint  authors.     But  I  take  it  that,  if  two  persons  ftgrat  to  write 
a  piece,  there  being  an  original  joint  design,  and  the  co-opera- 
tion of  the  two  in  carrying  out  that  joint  design,  there  can  be 
uo  difficulty  in  saying  that  they  arc  joint  authors  of  the  work, 
<gb  one  may  do  a  larger  share  of  it  than  the  other."  2     A 
person  who  had  merely  made  certain   alterations  in   a   play 
without  the  co-operation  of  the  author  was  held  not  to  be  a 
.-  author.     "  I  fail  to  discover  any  evidence,"  said  Keating, 
••  that  there  was  any  co-operation  of  the  two  in  the  design 
of  this  piece,  or  in  its  execution,  or  is  any  improvements  either 
ID  the  plot  or  the  general  structure.      Alt  the  plaintiff  claims 
to  have  'lone  is  to  vary  some  of  the  dialogue  bo  as  to  make 
it  more  suitable  for  his  company   or   for  his   audience.      If 
the  plaintiff  and  the  author  had  agreed  together  to  rearrange 
the  plot ,  and  so  to  produce  a  more  attractive  piece  out  of  the 
original  materials,  possibly  that  might  have  made  them  joint 
authors  of  the  whole.     So,  if  two  persons  undertake  jointly  to 
write  a  play,  agreeing  in  the  general  outline  and  design,  and 
sharing  the  labor  of  working  it  out,  each  would  he  contributing 
lie   whole  production,  and  they  might  be  said  to  be  joint 
authors  of  it.     But,  to  constitute  joint  authorship,  there  must 
be  a  common  design.     Nothing  of  the  sort  appears  here.     The 
plaintiff  made  mere  additions  to  a  complete  piece,  which  did 
not  in  themselves  amount  to  a  dramatic  piece,  but  were  in- 
tended only  to  make  the  play  more  attractive  to  the  audience.'*3 


1  Maclean  v.  Moody,  90  Be.  BeM.  Cas. 
2d ser.  1164  ;  Levi  r  Kntlejr,M/fa;  Mar- 
ital* •  B  <  'li.  618. 
Aj  to  owners,  la  oouuBonofa  copyright, 
tee  CV                          A  Me.  I6B. 

I  Levi  e.  Kutley,  Law  Hep.  6  C.  P. 

Ibid.  529-      "It    is    not   pretended 


here,"  said  Smith,  J,  "that  there 
was  any  original  joint  design.  Wilks 
was  employed  by  the  plaintiff  to  write 
the  play.  Willis  invented  the  plot 
and  wrote  the  whole  dialogue  com- 
plete. The  plaintiff'  und  gome  mem- 
ber* of  hi*  company  thought  the  piny 
might  be  improved.    Accordingly,  the 
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Who  Is  Assignee.  —  An  author  who  has  not  parted  with  the 
property  in  his  production  is  empowered  by  the  statute  to 
secure  copyright  in  his  own  name  ;  and  at  any  time  afterward 
to  transfer  it  to  an  assignee,  who  thereby  becomes  vested  with 
the  same  right  But  the  meaning  of  assignee,  as  used  in  the 
act,  is  not  restricted  to  an  assignee  of  the  privilege  created  by 
the  statute.  It  embraces  also  a  person  to  whom  an  author  has 
transferred  his  unpublished  work,  before  statutory  copyright 
has  attached  to  it.  In  other  words,  statutory  copyright  will 
vest  ab  initio  in  an  assignee,  as  well  as  in  the  author  himself. 
Both  the  English  l  and  the  American  statutes 3  expressly  recog- 
nize the  right  of  the  "  proprietor  "  of  an  unpublished  work  to 
enter  the  copyright  in  his  own  name ;  and  the  law  has  been 
repeatedly  construed  to  this  effect  by  the  courts.8 


plaintiffeither  himself  wrole  or  procured 
some  one  else  to  write  for  liira  a  new 
scene,  and  made  several  other  altera- 
tions in  tin*  incident*  and  in  the  dia- 
logue ;  and  the  question  is  whether  that 
conBtituti.il  the  plaintiff  a  joint  uuthor 
of  (lie  play  with  Wilks.  The  plot  re- 
mains.  The  additions  do  not  disturb 
the  drama  composed  by  Wilks  ;  they 
were  made  for  the  mere  purpose  of  im- 
proving nr  teaching  op  someof  its  parts. 
It  would  be  strange  indeed,  if  not  un- 
just, if  the  author's  rights  could  be  thus 
merged  into  a  joint  authorship  with 
another.  There  are  probably  very  few 
instances,  —  at  least  in  modem  time*, 
—  of  a  piny  being  put  upon  the  stage 
without  some  alteration  hy  the  mana- 
ger. It  is,  no  doubt,  difficult  lo  draw 
the  line;  but  it  never  could  be  sug- 
gested that,  when  an  author  submits 
his  manuscript  to  a  friend,  and  the 
friend  makes  alterations  and  improve- 
ments, the  latter  would  thereby  become 
a  joint  author  of  the  work.  If,  when 
the  piece  was  brought  to  the  plaintiff, 
be  had  said  to  Willts,  'This  thin p  re- 
quires to  he  remodelled,  and  you  and  I 
will  do  it  together,'  and  Wilks  had 
■MtmtH.  poetfbtj  a  case  of  joint 
authorship  might  have  been  set  up 
Hut  the  evidence  here  falls  very  short 
of  that."  I mtj  '"  liutley,  Law  Rep. 
fl  C.  P.  630.     See  also  Shelley  v.  Ross, 


Ibid.  531,  note;  Delf  v.  Delamotte,  3 
Jur.  n.  s.  933. 

1  6  &  6  Vict  c.  45,  s.  8. 

3  U.  S.  Rev.  St.  a.  41)52  ;  also,  stat- 
ute of  1B31,  s  4;  4  U,  S.  St.  at  L.  436. 

•  Cocks  v.  Purday,  6  C.  B.  800 ; 
Pulsom  p.  Marsh,  2  Story,  100;  Pulte 
v.  Derby,  6  McLean,  328;  Little  t, 
Gould.  2  niatehf.    105,  3»2;   Cowen 

s  24  How.  Pr.  72  ;  Paige  *•  Bank* 
7  Blatchf.  162,  on  ap.  13  Wall.  80S; 
Lawrence  t>.  Dana,  2  Am.  L.  T.  R. 
s.  s.  402,  In  Jcflery*  v.  BooaQJ,  Mr. 
Justice  ('romp ton  snid  :  "  The  statute 
of  Anne  clearly  contemplates  a  first 
publication  by  the  assignee  as  suffi- 
cient to  give  him  the  monopoly  — 
in  point  of  fact,  I  believe  that  nothing 
is  more  common  than  that  the  book- 
sellers should  take  an  assignment  of 
the  copyright,  and  publish  theinselvc 
as  proprietors,  so  as  to  rest  the  monor. 
Ed  them  during  the  terra.  Th 
words  of  the  statute,  that  the  author 
his  assignee  shall  have  the  sole  liberty 
DBS  the  day  of  the  first  publica- 
tion, seem  to  me  to  show  that  the 
assignee  may  himself  publish,  so  as 


copyrighted 
position  which  he  had  bought  in  manu- 
script from  a  foreign  author,  the  cot 
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Owner  of  Manuscript  may  Secure  Copyright,  —  An  assignee, 
therefore,  in  the  meaning  of  the  statute,  may  be  a  person  who 
has  acquired  his  title  either  before  or  after  the  copyright  has 
cured ;  that  is,  either  before  or  after  the  work  has  been 
published.  Here  is  presented  a  distinction  of  iinjinrtancc. 
The  literary  property  which  an  author  has  in  his  luamiHcript 
exists  l»y  the  common  law.  The  common-law  right  is  lost 
when  thfl  manuscript  is  published.  Statutory  copy  light  begins 
with  publication.  There  can  be  no  common-law  property  in 
a  pnblihlx'd,  and  no  statutory  copyright  in  an  unpublished, 
bonk.  When,  therefore,  the  author  secures  to  himself  the 
Copyright,  and  assigns  it  after  publication,  what  is  transferred 
is  the  statutory  copyright.  But,  when  he  disposes  of  his  prop- 
erty in  an  unpublished  work,  he  does  not  assign  the  statutory 
ghl  :  because  that  does  not  then  exist,  and  hence  cannot 
he  assigned.1  Nor  can  it  be  said  that  in  this  case  it  is  the 
inchoate  copyright,  or  merely  the  right  to  secure  the  copyright, 
which  is  transferred.     What  is   passed   is  the  common-law 


Mid ;  "  if  ne  j8  tjie  owner  0f  the  work, 

"  nuke*  m» difference  whether  lit-  com- 

ft  liim*elf  or  bought  it  from  a 

m."     4    T.    &    C.    Exch.  BOO. 

Ihi»  wM  jrue  on  t|ie  assumption  that 

dJ  i  foreign  author  under 
Pgnrifbl  law  was  the  same  ns  that 
01  *n  Englishmen.  But  the  doctrine 
*»»»fterw*rd  affirmed  that  copyright 
•ould  not  vest  in  tlie  work  of  an  alien, 
Mcept  on  certain  conditions. 

1,1  CanberUnd  v.  Pbucbd,  l  Ad.  & 

^  VR,U  w&»  expressly  held  that  an 

w,|l?n<*  i.  ■Mtirjr  an  assignee 

of  die  privilege  created  by  the  statute. 

''"H  i.e  defendant  had  sold 

■voa,gf  W|,jc|,    |ie   wa9  the  author, 

•  ntilT.  who  published  it  and 

""fed  the  Copyright.    Afterward  was 

**■.**«*  tl.e   I    i    4    Will.    IV.   c.    16, 

n  for  the  first  time,  to  the 

f  """  "r  his  assignee,  the  exclusive 

*t  to  represent  a  dramatic  compos* 

igttt  had  not  been  created 

en  lhe  irnnsfer  was  made.     But  the 

",rt  Mil  that  the  plaintiff  had  become 

e  "builnte  owner  of  the  play,  and  was 

***<!.  ••  such  owner,  to  secure  the 


right  of  representation  conferred  by 
the  statute  of  William.  "  We  cannot 
therefore,"  remarked  Litfledale,  J., 
"say  that  'assignee'  means  the  as- 
signee of  the  privilege  created  by  the 
act."     Ibid.  687. 

1  Colburn  P.  Duncnmbe,  9  Sim.  161 ; 
Sweet  v.  Shaw,  3  Jur,  217  ;  Fulte  e. 
Derby,  6  McLean,  828;  Lawrence  v. 
Dana,  2  Am.  L.  T.  It.  w.  ».  109. 
This  view  of  the  law  was  expressed  by 
Mr.  Justice  Wiglilman  in  JeHery.-  p. 
Boosey.  "  The  statute  }8  Anne,  c  U>] 
gives  the  author  or  his  assignee  copy- 
right, properly  so  called,  from  the  time 
of  the  first  publication  in  England. 
From  the  expressions  used  in  ii,  there 
is  a  recognition  of  proprietors,  of  lite- 
rary works,  independently  of  the  stat- 
ute, and  it  enables  the  author  to  give 
to  an  assignee  the  same  power  to  obtain 
a  copyright  that  he  possessed  himself; 
but  neither  he  nor  his  assignee  would 
be  entitled  to  copyright  until  publica- 
tion. Whatever  right  the  author  may 
have  possessed  before  publication  must 
have  been  at  common  law."  4  H.  L. 
C.  Sbti. 
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property  in  the  manuscript.  Of  this  the  assignee,  unless  the 
assignment  be  of  a  qualified  interest,  becomes  the  absolute 
owner.  He  succeeds  to  all  the  rights  which  were  vested  in 
the  author.  He  acquires  the  right  not  only  to  publish  and  to 
secure  the  statutory  copyright,  but  also  to  withhold  from  publi- 
cation, or  to  publish  without  securing,  the  copyright ;  and  thus, 
if  he  wishes,  to  abandon  his  property  to  the  public.1  In  short, 
he  becomes  vested  with  all  the  rights  of  property  which  the 
common  law  recognizes  in  an  unpublished  composition,  and 
which  arc  more  extensive  than  the  right  to  secure  statutory 
copy  right. 

A  person,  then,  who  is  an  assignee  at  common  law  of  the 
author's  rights  is  recognized  by  the  statute  as  an  assignee 
entitled  to  secure  copyright.  Whether  a  person  who  has 
derived  a  title  at  common  law  is  or  is  not  an  assignee,  and 
whether  bucIi  title  is  or  is  not  valid,  is  to  be  determined  by 
the  common  law,  and  not  by  the  statute.  Now,  at  common  law, 
neither  a  written  nor  a  formal  assignment  is  necessary  to  make 
a  person  an  assignee.  The  owner  of  an  unpublished  work  may 
sell  it,2  exchange  it,  or  give  it  away;8  or  it  may  be  transferred 
by  operation  of  law.4  The  ownership  of  the  property  may  be 
lawfully  acquired  in  any  of  these  ways;  and  there  is  no  reason 
why  a  person  who  thus  derives  title  from  the  author  may 
not  be  an  assignee  in  a  broad  and  proper  meaning  of  the 
word.  The  essential  qualities  of  an  assignee  are  found  in  an 
owner  who  has  derived  a  lawful  title  from  the  author,  and 
such  owner  is  properly  within  the  meaning  of  assignee  as 
used  in  the  statute.  Indeed,  this  comprehensive  meaning  is 
expressly  given  to  the  word  by  the  existing  English  statute. 
which  declares  that  *•  the  word  •  assigns  '  Bhall  be  construed  to 
mean  and  include  every  person  in  whom  the  interest  of  an 
author  in  copyright  shall  be  vested,  whether  derived  from  such 
author  before  or  after  the  publication  of  any  book,  and  whether 
acquired  by  sale,  gift,  bequest,  or  by  operation  of  law,  Of  othcr- 


1  See  lnngunge  of  Blatchfonl.  J.. 
Paige  c.  Bank*.  7  Blatchf.  15*3,  quoted 
post  829k  note  2. 

*  Parton  f,  Prang,  3  Cliff.  637. 


*  Lawrence  v.  Dana,  2  Am  L.  T. 
R.  K.  8.  402. 

*  Littler. Gould. 2  Blatchf.  166, 862; 
Folsoiu  t-.  Marsh,  2  Story,  1(H),  See 
ante,  p.  104. 
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wh»e.    ■     This  language  i8  clearly  broad  enough  to  make  the 

meaning  of  "assign"  as  comprehensive  as  that  of  owner,  ami 

to  enable  any  person  who  is  the  lawful  owner  of  an  unpublished 

work  to   secure   statutory  copyright   therein.2     Congress   has 

expressly  given  the  same  broad  scope  to  the  statute  now  in 

force,  by  enacting  that  the  author  or  the  proprietor  of  a  book 

may  obtain  copyright.3     Moreover,  if  it  was  necessary  under 

the  act  of  18^1   that  a  person  who  was  not  the  author  should 

show  a  title  derived  from  the  author,  that  requirement  cannot 

be  regarded  as  now  existing.     There  is  no  reason  why  a  person 

0  is  the  owner  of  an  unpublished  manuscript  or  work  of  art 

which  has  been  found,  or  otherwise  brought  to  light,  may  not 

obtain  a  copyright  therein,  although  the  name  of  the  author  he 

unknown. 

lining  the  principles  above  explained  to  be  correct, 
statutory  copyright,  either  in  England  or  in  the  United  States, 
may  be  secured  in  the  first  instance  not  only  by  the  author, 
but  also  by  the  owner  of  an  unpublished  work  who  has  derived 
•tlr  from  the  author;  and  it  is  immaterial  in  what  way, 
provided  it  be  lawful  by  the  common  law,  the  owner  has 
acquired  the  property  in  such  unpublished  work.  In  the 
United  States,  this  doctrine  in  its  full  scope  has  neither  been 
ex;  ! firmed  nor  denied  by  the  courts  ;  but  it  is  supported 

ng  decisions  in  Little  v.  Gould,4  and  Lawrence  v. 
Dana,5  both  of  which  were  rendered  before  all  doubt  concern* 


I  e  Vict.  c.  43,  ».  2. 
iCkl    r     I'lirday,   6    C.   B.  800. 
In  Jefferj  »  '-,  Boosey,  Mr.  Justice  Erie 
expresM'il  tin-  "pinion  that  the  book- 
teller  who  had  obtained  ancient  itiuiiu- 
to  light  from  unburied 
would    be    entitled    to    secure 
i      i  11.  L.  C880.     In 
Moody,   Lord    Peas  said: 
.eraon  may  find  a  manuscript   la 
bis  antes t  lories,   or    get    a 

I  it,  and  publish  it,  and  he  may 
be  entitled  lo  copyright,  although  he 
Cannot  tell  who  wan  the  author,  nor 
whether  the  author  is  living  or  dead. 
I'hat  the  rtr*t  publisher  may  have 
hi  the  work,  although  he 
cannot  point  out  the  author,  appears 


to  me  to  be  implied  in  section  1»'»  of  the 
statute  [5  &  b"  Vict,  c  4'»|,  which  re- 
quires the  defendant,  ■  if  the  Baton  of 
fenoe  be  that  the  plaintiff  in  such 
action  was  not  the  author  ,,r  first 
publisher  of  the  book'  to  give  notice 
of 'the  MUM  of  the  person  whom  he 
allege-  to  have  been  die  author  or  first 
publisher.'  I  think  it  is  here  assumed 
that  there  mny  be  cases  in  which,  if 
the  plaintiff  be  '  the  first  publisher,'  be 
inav  be  entitled  to  copyright,  although 
no  author  has  been  or  can  be  named 
upon   either  side."     21)  Sc.   Sess.  Cas. 

*  U.  S.  Ker.  St.  s.  4',*o2. 
I  i  Blue] 

»  2  Am.  L.  T.  R.  s.  s.  402. 
16 
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iter  the  law  on  this  point  was  removed  by  the  use  of  the  word 
proprietor  In  the  existing  statute.1 

The  English  courts  have  conceded  that  copyright  will  vest 
ah  initio  in  an  assignee  ;  but  they  have  held  that  statutory 
copyright  can  be  assigned  only  by  a  writing,  and  have  drawn 
no  distinction  between  transfers  made  before  and  those  made 
after  publication.8  According  to  this  doctrine,  only  an  assiguee 
wbo  has  derived  his  title  by  a  written  assignment  wonhl  be 
entitled  to  secure  copyright.  The  fallacy  of  this  theory  has 
already  been  shown  to  be  the  false  assumption,  that  the  statute 
recognizes  no  other  assignee  than  one  to  whom  the  statutory 
copyright  has  been  transferred,  and  that  this  right  can  be 
assigned  before  it  lias  any  existence.  The  important,  fact  has 
been  overlooked,  that,  when  an  author  disposes  of  an  unpulv- 
lished  work,  he  does  not  convey  any  statutory  copyright 
therein,  because  there  is  no  statutory  copyright  to  convey. 
The  only  rights  which  then  exist,  and  which  alone  can  be 
transferred,  are  common-law  rights.  When  a  person  has 
Required  these  rights  from  the  author  by  any  method  re 
nized  by  Hie  common  law,  whether  by  parol  agreement  Of 
otherwise,  he  is  the  lawful  owner  of  the  unpublished  work,  and 
an  assign  within  the  meaning  of  the  statute  entitled  to  secure 
the  copyright  conferred  by  the  statute.  1  have  endeavored 
elsewhere  to  show  more  fully  that  the  theory  here  criticised  is 
contrary  to  sound  principles  and  to  the  definition  of  BsaigUM 
given  by  the  statute  of  Victoria,  and  that  in  but  one  case 3 
reported  it  has  been  applied  to  the  construction  of  that  statute.* 

The  doctrine  that  copyright  will  vest,  in  the  first 
in  the  owner  of  a  manuscript,  is  limited  by  the  consideration 
that  the  author  must  be  a  person  entitled  to  copyright.  Thus, 
when  the  work  of  a  foreigner  is  excluded  from  protection, 
neither  the  author  nor  his  assignee  can  acquire  valid  copyright 
for  it. 

A  manuscript  ov  a  copyright  may  be  owned  by  the  govern- 
ment or  a  corporation  as  well  as   by  an  individual,  and  the 


'  Bee  part,  i>.  :U9,  where  it  is  main- 
tainor that  llie  statute  of  the  Uniled 
States  <loes  DOl  require  an  assignment 
to  he  in  writing  when  the  transfer  ia 
aiailu  before  publication. 


pott,  pp.  302-804. 
■  Ley  land  v.  Stewart.  4  Ch.  D.  419. 
*  See  i*>$t,  pp.  304  et  seq. 
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rights  of  the  government  or  corporation  are  governed  by  the 
Bame  principles  as  those  of  an  individual  owner.1 


Rights  op  Employer  and  Author  Employed. 

Assuming  that  the  law  is  rightly  expounded  above,  to  (he 
tkli  copyright  will  vest  ab  initio  in  the  owner  of  Mi 
unpublished  production,  it  follows  that  any  person  may  ROOM 
statutory  copyright  for  a  work  which  he  has  employed  another 
to  write.  The  produce  of  labor  may  become  the  property  of 
him  who  has  employed  and  paid  the  Inhurcr.  Literary  labor 
is  iiti  exception  to  this  universal  rule.  When  an  author  is  em- 
ployud  on  condition  that  what  he  produces  shall  belong  to  the 
employer,  the  absolute  property  in  such  production  vests  in  the 
emj>lrn^r  by  virtue  of  such  employment  and  by  operation  of 
law.  This  mode  of  acquiring  property  in  an  unpublished  work 
i*  as  lawful  as  any  other,  and  such  owner  is  as  clearly  entitled 
as  any  other  owner  of  an  unpublished  work  to  secure  the  privi- 
leges granted  by  the  statute.  Indeed,  if  the  law  were  other- 
where would  be  no  copyright  in  many  works  already 
published,  and  it  would  be  often  impracticable  to  secure  copy- 
for  such  works  to  be  hereafter  published.  Thus,  cyclo- 
pedias, gazetteers,  directories,  maps,  charts,  photographs,  &C., 
are  in  many  instances  produced  by  persons  employed  on  the 
MBdftton  that  the  results  of  their  labor  shall  belong  to  their 
employers ;  and  they  are  copyrighted  and  published  as  the 
|»r<|K;rty  <»f  such  employers. 

Cyclopaedias  and  Periodicals  In  Great  Britain.  —  III  England, 

tta  owners  of  certain  publications  are  expressly  empowered  to 

copyright  in  compositions  which  they  have  employed 

fa  write.     Section  1H  of  5  &  6  Vict.  c.  45,  declares  that 

*roauthe  proprietor  of  any  encyclopedia.,  review,  magazine, 

i    work  published   in  a  series  of  books  or 

parts, or  any  book  whatsoever,11  has  employed  and  paid  a  person 

t0  prepare  articles  for  any  such  publication  on  the  terms  that 

Hit  Qttyjright  shall  belong  to  the  proprietor,  the  copyright  shall 

TeiJt  in  the  proprietor,  "  who  shall  enjoy  the  same  rights  as  if  he 

'  Little  r.   Gould,   2  Blatchf .  105.  3G2 ;  Marziali  v.  Gibbons,  Law  Kep.  9 
Ch-  5'8.    See  ante,  pp.  161-151 
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were  the  actual  author  thereof,  and  shall  have  such  terra  of  copy- 
right therein  as  is  given  to  the  authors  of  hooks  hy  this  act."'  It 
is,  however,  provided  that  the  author  may,  by  •*  any  contract, 
express  or  implied,"  reserve  to  himself  the  right  to  publish  his 
production  in  separate  form,  and,  In  case  of  such  reservation,  he 
will  be  the  owner  of  the  copyright  in  the  separate  publication. 
The  owner  of  any  publication  embraced  within  this  section 
of  the  statute  is  thus  expressly  empowered  to  employ  a  person 
to  write  the  whole  or  a  part  of  it,  and  to  acquire  by  virtu 
the  contract  of  employment  either  the  absolute  copyright  in 
what  is  so  written,  or  simply  the  right  to  use  it  in  that  special 
publication.  Whether  he  acquires  the  one  or  the  other  of  these 
rights  will  depend  OB  the  nature  of  the  agreement,  which  need 
not  be  in  writing  nor  in  express  words,  but  may  be  verbal  and 
implied.1  The  copyright  remains  in  the  author,  unless  he  has 
consented  to'part  with  it ; a  but,  in  the  absence  of  an  express 
agreement,  such  consent  may  be  implied  from  the  attending 
circumstances.8     If  the  absolute  copyright  vests  in  the  owner, 


i  Bishop  of  Hereford  p.  Griffin,  16* 
Sim.  KH.I  j  Sweet  r.  Ueunirtg,  lti  C-  B. 
MKilian  v.  Graham,  16  L,  T.  «.  6. 
87,  on  up.  17  Id.  457. 

i  Bishop  of  Hereford  v.  Griffin, 
Mpn;  Mayhew  i'.  Maxwell,  1  Johns. 
i  11.  812 j  Smith  i\  Johnson,  4  Giff. 
632 ;  Stxahan  v.  Graham,  supra  ;  Detf 
V.  DelamottO,  8  Jur.  9.  ft.  033, 

3  Sweet  v.  Benning,  supra.  The 
plaintilE*  were  publisher!  of  The  Jur- 
ist, and  had  employed  various  lawyen 
to  prepare  reports  of  cases  for  that 
ienl.  Nothing  was  said  as  to  the 
copyright.  The  Court  of  Common 
Pleas  held  that  there  must  be  .pre- 
sumed an  implied  agreement  that  the 
copyright  whs  to  be  the  property  of  the 
employer*.  "  It  was  urged,"  said 
Maul..  .1,  "that  these  reports  were 
not  written  '  on  the  terms  that  the 
copyright  therein  should  belong  to  the 
proprietor!  roi  The  Jurist, because  there 
were  no  express  words  in  the  contract 
Bnder  which  they  wpre  written,  con- 
ferring upon  them  the  riyht  to  the 
copy.  But,  though  no  express  words 
to  that  effect  are  Blated  in  this  (postal 
case,  I  think,  that,  where  a  man  em- 


ploys another  to  write  an  article,  or  to 
do  any  thing  else  (or  him,  unless  there 
is  something  in  the  surrounding  cir- 
cumstances, or  in  the  course  of  d 
between  the  parties,  to  require  a  dirler- 
ent  construction,  in  the  absence  of  a 
special  agreement  to  the  contrary,  it  is 
to  be  understood  that  the  writing  or 
other  thing  is  produced  upon  the  terms 
that  the  copyright  therein  shall  belong 
to  the  employer  —  subject,  ef  COW 
the  limitation  pointed  out  in  the  18th 
section  of  the  net."     hi  <     B.  484 

In  the  Bishop  of  Hereford  r.  Griffin, 
where  it  appeared  that  the  plaintiff,  at 
the  request  of  the  publishers,  had  writ- 
ten an  article  on  Thomas  Aquinas  for 
the  Kin-vclupi- ii  i  Metropolitans,  and 
no  tpeohkl  agreement  had  been  made  at 
to  the  copy  right,  Vice  Chancellor  Shad- 
well  held  that  the  publishers  had  ac- 
quired merely  the  right  to  publish  the 
article  in  the  cyclopedia.  tie  said : 
"  J'heii  the  detendants  say  that  they 
believe  that  the  ordinary  terms  of  o>n- 
traet  were  adopted  between  the  plain 
tiff  and  the  publishers  of  the  ei 
piedia,  and  that  no  special  agreement 
was  entered  into  with  reaped  to  the 
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he  alone  is  entitled  to  publish  the  production  in  a  separata 
form.1    If  he  has  acquired  merely  the  right  of  publication  in  a 
specified  work,  the  ownership  of  the  copyright  continues  in  the 
author,  and  the  owner  is  a  mere  licensee,  without  authority  to 
publish  the  production  in  a  separate  form.2 
There  is,  however,  a  special  proviso  "in  the  case  of  essays, 
-,  or  portions  forming  part  of  and  first  published  in 
3,  magazines,  or  other  periodical  works  of  a  like  nature," 
to  the  offset,  1,  that  at  the  end  of  twenty-eight  years  the  right 
of  publication  in  a  separate  form  shall  revert  to  the  author, 
for  llic  remainder  of  the  term  given  by  the  statute ;  2,  that 
the  owner  shall  not  at  any  time  publish  the  composition  "sep- 
arately or  singly  without  the  consent,  previously  obtained  of 
the  author  thereof,  or  his  assigns."     The  owner  of  a  review, 
magazine,  or  like  periodical,  as  well  as  the  owner  of  any  other 
publication  embraced  within  the  section,  as  a  cyclopaedia  or 
a  "work  [published  in  a  series  of  books  or  parts/'  may  acquire, 
by  virtue  of  the  contract  of  employment,  the  copyright  in  an 
article.    This  copyright  will  embrace  all  rights  of  publication, 
and  is  not  restricted  to  the  right  to  use  the  article  in  the  peri- 
odical for  which  it  is  written.     But,  pursuant  to  the  proviso 
just  cited,  the  copyright,  in  the  case  of  a  magazine  or  like  peri- 
odical will  revert  to  the  author  at  the  end  of  twenty-eight 
whereas,  in  the  case  of  any  work  not  included  in  the 
prorisu,  the  copyright  will  continue  in  the   owner  during  the 
Uory  term.     This  appears  to  be  the  only  rasped   is 
*mch  the  law  in  the   case  of  4<  reviews,  magazines,  or  other 
periodicals  of  a  like  nature,"  is  different  from  that  governing 
"llier  publications  within  the  purview  of  the  section.3 


Wwriimn  „f  any  right  of  publication 

llni'iMll      But,  it  must   be  i>b. 

•^•H  that,  according  to  the  law,  the 

-:-(  wu»  in  the  plaintiff  except  so 

"r  M  lie  parted   with  it ;  therefore  no 

^rution  «u  necessary  to  constitute 

him."     16  Sim.  196. 

Th**e  iwo  authorities  are  not  necea- 

aarilv  ooofifctiitg.     The  sound  doctrine 

i»  triHt  ili^.  cripyripltt  is  in  the  author, 

•as  consented  to  part  with  it. 

.he  court  waa    of    opinion   that    an 

mPM  cimient  to  part  with  the  copy- 

nght  *a«  created  by  the  circumstances 


attending  the  agreement  in  Sweet  f, 
Benning,  but  not  in  the  Bishop  of 
Hereford  p.  liriffin.  As  these  circum- 
stances were  not  precisely  the  same  in 
the  two  cases,  the  decisions  may  prop- 
erly be  different,  and  yet  based  on  the 
same  principles. 

1  Sweet  r.  Benning,  16  C.  B.  45tfT\ 

*  See  authorities  cited  onto,  p.  J II, 
note  '2..  As  to  what  is  a  separate 
publication,  see  Smith  V.  Johnson,  4 
CHI    (.82;     Mnyliew    v.     Maxwell,    1 

Johns.  &  H.  ;-;rj. 

*  That  part  of  the  promo  relating 
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The  question  may  arise,  whether  in  all  cases  the  copyright  in 
at  tides,  published  in  reviews,  magazines,  and  like  periodicals, is 
governed  by  section  IS  of  the  statute.  If  so,  the  copyright, 
though  it  has  vested  in  and  become  the  property  of  the  pub- 
lisher, will  revert  to  the  author  at  the  end  of  twenty-*/ 
years.  Whereas,  by  the  general  provisions  of  the  statute 
distinction  is  made  between  periodicals  and  books  ID  general ; 
and,  when  the  publisher  acquires  the  copyright  in  an  article 
first  published  in  a  periodical,  he  becomes  the  absolute  owner 
of  it  for  the  full  statutory  term.  Tlie  natural  construct iun  of 
the  section  under  consideration  would  seem  to  be,  that  its  pro- 
visions were  intended  to  apply  only  to  cases  wherein  authors 
have  been  expressly  employed  to  prepare  articles  or  other  mat- 
ter, and  not  to  ordinary  agreements  concerning  compositions, 
which  the  author  has  not  been  specially  employed  to  write.  In 
some  cases,  this  distinction  may  be  vague  and  unsatisfactory. 
But  it  would  seem  that,  when  an  author  has  lawfully  transferred 
to  the  publisher  of  a  periodical  the  copyright  in  an  article 
which  be  bits  not  been  specially  employed  to  write,  the  respec- 
tive rights  of  the  parties  are  properly  governed  by  the  general 
provisions  of  the  statute,  and  not  by  the  special  provisions  of 
section  18.  Indeed,  the  language  of  this  section  has  been  so 
strictly  construed  that  actual  payment  for  the  article  has  been 
held  essential  to  the  vesting  of  the  right  of  publication  in  the 
owner  of  the  periodical,1 


to  reviews,  magazines,  and  periodical*, 
which  prohibits  the  owner  from  pub- 
lishing separately  without  the  content 
of  the  author,  is,  in  my  judgment,  su- 
perfluous, unless  it  is  to  lie  construed  as 
requiring  for  a  separate  pobllothw  ' 
special  consent  apart  from  the  original 
contract  of  employment.  But  it  is  not 
reasonable  to  suppose  that  this  is  its 
object  or  effect.  By  virtue  of  sec- 
tion 1H  of  the  statute  under  consid- 
eration, if  on  author  writes  un  article 
i/iiif  or  other  periodical. 
Under  un  IfHUWtHIlt  that  the  copyright 
shall  belong  to  the  owner,  the  latter 
thereby  acquires  all  rights  of  pobUoa* 
timi  during  twenty  -eight  years,  includ- 
ing the  right  ( if  publishing  separately  ; 
and  lie  acquires  such  rights  by  consent 


of  the  author.  If,  on  the  other  hand, 
tlie  agreement  i*  that  the  owner  shall 
have  only  the  ripxht  t<>  use  the  article 
in  a  named  publication,  he  ia  not  en- 
titled to  publish  it  in  any  other  form, 
for  the  reason  that  he  has  not  ftcq 
that  right,  nor  received  the  author's  con- 
sent for  a  separate  publication.  Now,  ex- 
cepting the  division  of  the  term  of  Uie 
copyright  between  the  owner  and  the 
author,  this,  as  shown  in  the  i< 
precisely  the  law  in  the  eaec  of  ;<  o/do- 

psjtditj,  or  other  work  to  which  the 
special  proviso  under  nonilrtjf  Iff 
does  not  apply. 

1  Brown  v.  Cooke,  11  Jur.  77: 
Richardson  i*.  Gilbert,  1  Sim.  jr.  a.  888, 
In  most  of  the  cases  which  have  been 
decided  under  section  18  of  the  statute, 
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It  has  not  been  judicially  determined  wliat  classes  of  pnbli- 
eatiuns  are  embraced  within  section  18  of  the  statute  of  Virto- 
ria.  That  section  was  manifestly  intended  to  empower  the 
owners  of  cyclopaedias,  periodicals,  and  works  published  in 
parts,  to  acquire  the  copyright  in  the  matter  which  they  have 
employed  others  to  write.  But  the  language  used  embraces  not 
only  such  owners,  but  also  the  owner  of  *'  any  book  whatso- 
ever." This  language  would  seem  to  be  sufiicicntly  eompre- 
to  include  any  literary  composition  which  one  pefftOB 
•  l.iloyed  another  to  write,  and  there  seems  to  be  no  good 
reason  why  it  should  have  a  more  restricted  meaning.1 

General  Publications  In  Great  Britain.  —  But  without  regard  to 

section  18,  the  statute  rightly  construed  must  bo  taken  to  vttt 
copyright  in  any  person  who  has  employed  another  to  produce 
a  literary  work.  As  has  been  shown,2  an  assignee  is  cm  pe- 
ered by  the  statute  to  secure  copyright,  and  by  the  comprehen- 
sive definition  contained  in  the  statute,  such  assignee  may  be  a 
person  who,  '"by  operation  of  law,  or  otherwise,"  lias  acquired 
the  interest  of  the  author  in  an  unpublished  work.  There  can 
be  little  ground  for  doubt  that  this  provision  is  broad  enough 
•race  a  person  who  has  become  the  owner  of  a  literary 


it  appeared  that  the  articles  had  been 
"ritttn  by  authors  in  the  employment 
°f  Hie  owners.  Such  was  not  the  case, 
towever,  in  Strahnn  v.  (iraliam ;  yet 
tlui  case  wm  decided  under  this  »ec- 
IA  L.T.  s.  a.  87,  on  np.  17   Id. 

'  In  Sliepherd  v.  Conquest,  Jervis, 

referring   to   Sweet  v,    Bt  nning, 

*^tUlrr:  "The  decision  there  turned 

isiruction  of  the  peculiar 

Pwlriom  of  the  18th  section  of   the  j 

*  6  Vict,  c,  4»J,  rriathn  to  periodical 

*w«*,  ami  it  has  M  bearing  upon  the 

iMNHtua,"  17  r  I:,  iiv  Bui  it  mu 
■■merit]  whether  this  sectiun  uf  the 
lUtme  ,||,|  {)r  jjj   not  apply   in    Shep- 

J**1  k  CoBgocat     N<.»r  did  the  Chief 

mi    what    publications  were 

taction,  or  refer  to  the  ini- 

MWorde,"  any  book  whatsoever," 

i  N -la motto,  where  it  ap- 
P**1*!  tlmt  the    plaintiff   had  wu 
ni  Uie  defendant  published,  a  book 


called  The  Practice  of  Photography, 
lyord  CiimpbeU  said:  "1  do  BOt  ••/ 
that  under  the  6  &  G  Vict,  c.  -L\  a,  18, 
it    is    impits-iMe    thai   the   PTOPOrty   of 

the  copyright  might  be  eoneej 
and  invested  in  a  person  for  whom  an 
author  had  undertaken  to  write.  It 
wu  argued  that  section  18  only  .'im- 
plied to  copyright  in  article*  famished 
f.»r  magazines,  periodicals,  &e.  With* 
out  Baying  bow  that  is.  it  is  quite  clear 
thai  the  property  can  only  lie  so  con- 
veyed when,  according  lu  the  act  of 
Parliament,  it  is  written  on  such  terms, 
i".  e.„  on  the  term*  that  the  copyright 
in  thu  article  shall  belong  to  rhe  pro- 
prietor, publisher  or  conductor,  and 
where  it  bus  been  paid  for  by  such 
proprietor,  publisher  or  conductor, 
NOV  il  in  clear  that  thin  htiuk  whs  lu>t 
written  with  a  view  to  the  copyright 
being  vested  in  Mr.  C  uiulall."  tf  Jur. 
s.  8.  '.' 

2  Ante,  p.  238. 
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work  by  virtue  of  having  employed  and  paid  another  to  pro- 
duce it.1 

But  it  may  be  going  too  far  to  say  that  the  law  to  this  effect 
is  judicially  settled.  It  is  conceded  that,  when  one  person  has 
employed  and  paid  another  to  write  a  work,  with  the  mutual 
understanding  that  it  shall  be  the  property  of  the  employer,  the 
latter  acquires  an  equitable  title  which  will  enable  him  in  a 
court  of  chancer}'  to  assert  his  rights  in  the  published  produc- 
tion against  either  the  person  employed  or  others.3  Whether 
a  complete  legal  title  to  the  copyright  will  vest  ab  initio  in 
Buch  employer  without  the  necessity  of  a  written  assignment, 
is  a  point  on  which  the  law  has  not  been  expressly  declared  by 
the  courts  of  law ;  but  the  decisions  in  the  chancery  courts, 
though  not  in  entire  harmony,  support  the  doctrine  that  an 
employer  h  capable  of  securing  in  his  own  name  a  valid  copy- 
right, at  law.  And  this  doctrine  has  not  been  contradicted 
in  any  case  decided  since  the  statute  of  Victoria  was  pas 
Lnnl  Eldon  held  that  the  owner  of  a  periodical  had  a  valid 
copyright  in  translations  which  he  had  employed  another  to 
make;3  and  Vice-Chanccllor  Leach  ruled  that  the  publisher 
of  a  dictionary  of  architecture  was  the  owner  of  the  copyright 
in  the  articles  written  by  persons  employed  by  him.4  In  the 
recent  case  of  Grace  v.  Newman,  where  it  appeared  that  the 
plaintiff  had  hired  a  person  to  compile  a  collection  of  monu- 
mental designs  taken  from  tombstones  in  cemeteries,  and  had 
published  them  in  a  book,  and  registered  himself  as  the  owner 
of  the  copyright,  Vice-Chancellor  Hall  said :    4t  Next,  it  was 


1  The  proriao  in  section  18  may, 
however,  optTOtt  i11  'I'*-  cnse  of  articles 
written  under  employment  for  reviews, 
magazines,  mid  similar  periodicals,  to 
limit  the  term  of  the  copyright  in  the 
em|i|-.v(-r  to  t wenty -eight  yean. 

2  Wyntt  r.  BnrnaTd,  3  Ves.  &  B.  77  ; 
Barfield  v.  Nicholson.  2  L.  J.  (Ch.)  90, 
102;  s.  c.  2  Sim.  &  St.  1  ;  Sweet  ft 
Shnw,  :;  Jur.  217;  Grace  r.  Newman, 
Law  Rep.  19  Eq.  623. 

i  WvMir  r  Uinimrd.  tupm. 
*  Barfield  P.  Nicholson,  tapML 
K< faring  to  the  statute  of   Anne, 
the  Vice  -Chancellor  said  :    "  I    am   of 
opinion,    that,  under  that  statute,  the 


person,  who  forms  the  plan  and  who 
emharka  in  the  speculation  of  a  work, 
ami  who  employs  various  persons  to 
compose  different  parts  of  it,  adapted 
to  their  own  peculiar  acquirements  — 
that  he  thfl  person  who  so  forms  the 
plan  nnd  Mhom  of  the  work,  and  pnys 
different  nrtiM*  Of  hf«  own  selection, 
who,  upon  certain  conditio*)*,  contribute 
to  it,  is  the  author  and  proprietor  of 
the  work,  if  not  within  the  liter.il  ex- 
pression, at  least  within  the  equitable 
meaning  of  the  statute  of  Anne,  which 
being  a  remedial  law  is  to  be  construe 
liberally."    2  L.  J.  (Ch.)  102. 
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coiitiTiik'il  lhat  (lie  plaintiff  is  not  entitled  to  a  decree,  because  he 
has  Ml  brought  himself  within  the  section  of  the  act  which  re- 
fers to  authors  and  their  assignees  j  but  I  think  the  words  of 
the  section  are  wide  enough  to  embrace  the  case  of  a  person 
employing  anolhcr  person  and  remunerating  that  person  for  the 
work  done.  The  person  remunerated  has  no  claim  to  the  copy- 
right; but  it  is  the  property  of  the  person  who  remunerates 
him,  and  in  this  court  the  person  who  remunerates  must  be 
taken  to  be  the  equitable  assignee  and  the  publisher  within  the 
moimijig  of  the  act."  J 

In  harmony  with  this  doctrine  is  the  decision  of  the  court  of 
Gommoa  Pleu  in  Ilntton  v.  Keaii,  where  it  appealed  that  the 
defend  ant  had  designed  a  dramatic  representation,  consisting  of 


1  Urn  Rep.  l.i  F..|  638.  To  the 
wme  effect  are  Nicol  v.  Stockdale.  3 
Bnu,  <;87  ;  Gary  w.  Longman.  I  East, 
858;  Sweet  «•.  Maugham,  11  Sim.  61  ; 
Haliori  „,  Keati.  7  C.  B.  N.  a.  268; 
WiBemtabi  r.  Herbert,  16  L.  T.  s.  8. 
Manilla  v.  Gibbons.  Law  Hep.  9 
■    Opinion  of  LonI  Dens  in  Mae- 

M iy.  20  Se.  Sesa.  Cas.  2d  sit. 

HW.     See  also  Leader  a,  Puiduy,  7 

CB(;  Stovens  r.  Wild  v.   19  L.  J. 

!  190, 

1  -  Conquest,  17  C.  B.  427, 

«!<•  lefi  r.  Rutley,  Law  Rep.  6  C.  P. 

<tf8.  »rc  nut  opposing  authorities,  for 

•treason  that  in  neither  was  there  an 

•pwment,  express  or  implied,  that  the 

p^luttiin  shoold  become  the  property 

"'  'It-  wiipiovi'r      In  the  former  rase, 

'    .1  .  said  :  "  We  do  not  think 

il  "e<e>jarv  in  the  present  ease  to  ex- 

talon  whether,  tinder  any 

wtaaean,  the  copy right  in  a  liter- 

'7  *<>rk,or  the  ri^hl  of  representation, 

in  any  em- 

than    i   person  who  lias 

led  or  adapted  a  literary 

444. 

1"  (In?  ntnirary,  see  Jefferys  v,  Bald- 

1M;  Btorace  v.  Longman, 

,  Cary  v.  Kcarsley,  4 

Bveel  r.  Shaw,  8  Jur.  217. 

named  ease,    the  plaintiffs 

m  reports  which 

en  prepared  for  them  by  persona 


employed    for    that    purpose.      Vice* 

Chancellor  Shad  well  s:iid  "  T  think 
that  they  have  in  equity,  but  I  cannot 
OBderatead  bow  they  have  got  the 
DOpjrigUt  at  law;  because  I  cannot 
see  how  at  law  the  agreement  that 
jiersims  shall  prepare  a  work  for  the 
phdnttBa  gives  the  plaintiffs  a  copy- 
right at  law,  for  nothing  can  pass  at 
law  except  that  which  actually  exists." 

The  fallacy  of  this  reasoning  is  the 
assumption  that  what  passed  from  the 
reporters  to  the  plaintiffs  was  the  statu- 
tory copyright.  The  reporters  pre- 
pared and  delivered  the  muwetipt 
reports  under  an  agreement  that  they 
should  be  the  absolute  property  of  the 
plaintiffs.  The  transfer  was  of  eoni- 
nmii  luw  rights,  and  hence  embraced 
propon y  in  existence.  Its  validity  waa 
not  affected  by  the  fact  that  no  statu- 
tory copyright  was  in  existence,  be- 
cause this  waa  not  the  aubject  of  the 
transfer. 

In  Huzlitt  ft  Templemiin.  18  L.  T. 
i*.  a.  6U3,  the  court  expressed  the  opin- 
ion, but  diil  not  decide,  that  the  copy- 
right would  have  vested  in  the  author, 
and  not  in  the  employer.  But  as  the 
defendant  had  registered  the  copyright 
in  her  own  name,  it  was  held  that  such 
regiatratkKl  was  priwta  fbaa  evidence 
of  her  title,  which  was  not  rebutted  by 
the  abaonee  Of  proof  of  a  written  as- 
signment. 
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a  play  of  Shakespeare,  with  certain  changes  made  by   Kc 
and  with  costumes,  properties,  scenery,  dances,  and  rank 
pared  by  others  under  his  direction.     The  plaintiff  bad  be 
employed  to  compose  the  music,  and  afterward  claimed  lli 
the  property  in  it  belonged  bo  bun.    The  court  found  (hat  t 
defendant  was  the  author  and  designer  of  an  entire  drnmat 
representation,  and  that  the  plaintiff  had  been  hired  to  compa 
the  music  with  the  distinct  understanding,  and  on  the  term 
(hat  it  Bhould  become  a  part  of  the  entertainment,  and  that  tl 
defendant  should  have  the  sole  liberty  of  performing  it. 
therefore    held    that  the   music    became  the    property   of  tl 
defendant*1     It  could  not  have  been  successfully   main 
that  the  defendant,  though  the  designer  of  the  entire  rap 
tation,  was  the  author  of  the  music.     Nor  does  music  becom 
a  mere  accessory  or  inseparable  part  of  a  drama  merely  Ix 
cause  it  is  specially  composed  for  such  drama.     It  may  hav 
an  independent  existence  and  a  value  apart  from  the  literal- 
composition,  as  in  the  case  of  Locke's  music  to  Macbeth,  am 
Mendelssohn's  music  to  the  Midsummer  Night's  Dream.     Tin 
true  ground  on  which  the  decision  rests  is  that  the  composei 
had  been  employed  with  the  understanding  and  on  the  oon 


1  7  C  B.  n.  8.  208. 

"  It  appears,  to  me,"  sail!  Erie.  C.  J., 
"upon -the  facts  thus  admitted  upon 
the  record,  tlmt  the  defendant  was  ilie 
author  anil  tie.-; tatter  of  an  entire  dra- 
matic representation  or  entertainment, 
with  respect  to  part  of  which,  a  small 
accessory,  viz.,  the  uiiicie,  lie  employed 
the  plaintiff  upon  llie  terms  Bet  out  in 
the  pka, —  that,  in  consideration  of 
certain  reward  paid  by  the  defendant 
to  the  plain  tiff,  the  music  should  be- 
come part  of  such  dramatic  piece  aa 
designed  and  adopted  for  rquMtatt- 
I  the  defendant,  and  tlmt  the  de- 
fendant Bhould  iin \ i-  tin'  vile  liberty  of 
representing  and  performing,  and  caus- 
ing and  permitting  to  he  represented 
mid  performed,  the  said  musical  uim- 
potdliun  with  the  said  dramatic  piece, 
and  as  at)  Accessory  thereto,  and  as 
purt  thereof.  I  am  of  opinion  that  the 
music  bo  composed  by  the  direction  and 
under  the  superintendence  of  the  de- 


fendant, and  as  part  of  the  general  plan 
of  the  sjH'ctfiele,  must,  an  between  hint 
nnd  the  plaintiff",  become  the  pro 
of  the  defendant  \  and  that,  conse- 
quently, the  defendant  has  violated  no 
right  of  the  plaintiff  in  causing  it  to  be 
represented  in  the  manner  alii 
One  cannot  but  perceive,  thnt,  if  the 
plaintiff  were  right  in  hie  a 
the  labor  and  skill  and  capital  hestnwed 
by  the  defendant  upon  the  preparatiun 
of  the  entertainment  might  all  be 
thrown  away,  and  the  entire  object  of 
it  frustrated,  and  the  speculation  de- 
feated, by  any  one  contributor  with- 
drawing bis  portion.  As  between  these 
parties,  and  under  the  cireuni8tan< .-. 
it  seems  to  dm  very  eh-nrly  that  the 
musical  composition  in  question  be- 
came the  property  of  llie  defendant, 
and  that  tin-  plaintiff  never  was  within 
the  language  of  the  ■tttite  the  i 
or  proprietor  thereof."    Ibid.  27*." 
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dition  that   the   music   should    be    the   property    of   his    em- 
plojer. 

Wallenstein  v.  Herbert  Criticised.  —  The  doctrine  of  Hatton  V. 
Kenu  was  misunderstood  and  misapplied  by  the  Queen's  Bench 
in  t lie  following  case  of  Wallenstein  v.  Herbert.1  The  govern- 
ing principle  was  the  same  in  both  cases;  but  the  controlling 
facts  were  so  vitally  different  that  the  decisions  could  not 
rightly  be  alike.  It  appeared  in  evidence  that  Matthews,  the 
manager  of  St.  James's  Theatre,  in  London,  had  employed 
Wallenstein  to  furnish  music  for  that  theatre.  The  latter 
engaged  and  paid  the  musicians,  supplied  the  instruments  and 
compositions,  and  conducted  the  orchestra.     Besides  playing 

I  orchestral  music  for  the  theatre,  it  was  his  duty  to 
provide  incidental  music  for  dramas,  when  necessary  ;  and  such 
music  he  might  either  select  or  compose.  In  performance  of  this 
duty,  lie  composed  incidental  music  for  Lady  Audley's  Secret, 
a  drama  brought  out  by  Matthews,  but  of  which  the  latter  was 
in  no  sense  the  author,  and  at  that  time  was  not  even  the 
uwuer.  In  composing  the  music,  the  plaintiff  had  received 
From  the  manager,  and  had  himself  found  the 
paper  on  which  the  music  was  written  and  employed  a  person 
to  copy  the  various  orchestral  parts  from  the  original  score. 
These  parts  the  composer  kept  in  his  own  possession  ;  nor  did 
fbe  theatre  have  a  library  of  music.  When  the  engagement 
between  Matthews  and  Wallenstein  had  ended,  the  former 
wttined  from  the  latter  a  duplicate  copy  of  the  music,  with 

ion  to  use  it  u  on  a  provincial  tour.'*  Afterward,  when 
the  defendant,  Miss  Herbert,  hud  succeeded  Matthews  in  the 

rnent  of  St  James's  Theatre,  and  Wallenstein  had  ceased 
■  be  the  musical  director,  she  obtained  permission  from  Mat- 
ftewg  to  represent  Lady  Audlcy's  Secret,  of  which  play  he  was 
K>*  the  owner,  and  received  from  him  the  duplicate  copy  of 
wfl  music  which  Wallenstein  had  made  for  hiui.     The  original 

as  still  in  the  possession  of  the  composer,  who  had  given 
n,)  consent  either  to  Matthews  or  to  Miss  Herbert  to  use  the 
m^  in  London. 

The  court,  without  deciding  in  whom  the  copyright  vested, 
kWd  that  the  controlling  facts  in  this  case  were  not  ditfereut 

i  15  L.  T.  k.  8.  364,  on  ap.  1G  Id.  453. 
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from  those  in  Hatton  t\  Kean ;  that  the  music  became  an 
inseparable  part  of  the  drama,  and  was  not  an  independent 
composition  ;  that  Matthews,  by  virtue  of  the  contract  of 
employment,  had  acquired  an  unlimited  right  to  use  the  music; 
and  that  the  defendant,  as  the  licensee  of  Matthews,  was  also 
entitled  to  use  it. 

Tins  decision  was  avowedly  based  on  the  authority  of  EXfttoti 
v.  Kean.  But  the  difference  between  the  governing  facts  in  the 
two  cases  is  vital.  The  only  ground,  as  has  been  seen,  on  whirh 
the  decision  in  Hatton  v.  Kean  can  be  sustained,  is  that  the 
music  was  composed  under  an  agreement  that  it  should  be  the 
property  of  the  employer;  and  this  is  the  principle  by  w\ 
the  judgment  in  Wallensteiu  v.  Herbert  is  to  be  tested.  It  was 
not  seriously  claimed  that  Matthews  was  the  author  of  the 
music ;  and  the  judgment  of  the  court  cannot  be  defended  on 
the  ground  that  the  music  became  an  inseparable  part  of  the 
play,  and  could  have  no  independent  existence.  Music  and 
literature  cannot  be  so  closely  blended  but  that  the  former  may 
exist  and  have  a  value  independently  of  the  latter.  In  Hatton 
v.  Kean,  the  plaintiff  was  not  in  the  regular  and  general  em- 
ployment of  the  defendant,  but  had  been  expressly  engaged  to 
compose  certain  music;  and  there  was  a  special  agreement, 
the  court  found,  that  the  property  therein  should  belong  to  the 
defendant.  In  Wallenstein  v.  Herbert,  the  plaintiff  had  writte 
the  music  in  the  discharge  of  his  ordinary  duties,  and  there  w 
no  distinct  agreement  as  to  whose  property  it  should  be.  It 
conceded  that  it  might  have  become  the  absolute  property  o! 
the  employer  by  an  implied  agreement,  or  a  mutunl  under- 
standing to  that  effect,  created  by  the  terms  and  conditions  of 
the  general  employment,  and  without  the  necessity  of  an  ex- 
press or  a  special  agreement.  But  Buch  implied  agreement  or 
mutual  understanding  is  not  necessarily  created  by  the  mere 
circumstance  of  employment;  and  the  facts  established  by  the 
evidence  in  this  case  do  not  support  the  conclusion  that  there 
was  any  agreement  or  understanding  between  the  parties  Uttl 
the  music  should  become  the  property  of  the  manager.  Mr. 
Justice  8bee  said  that  it  was  "  incumbent  upon  the  plaintiff  to 
bIiow  that  he  retained  an  independent  right  to  the  music.1" l 
»  16  L.  T.  *.  s.  464. 
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But  the  property  was  in  the  person  who  created  it,  until  he 
consented  to  part  with  it;  and  it  was  for  Matthews  to  show  that 
audi  consent  had  been  given. 

Wallenstciu  had  agreed  to  play  the  usual  orchestral  music 
for  the  theatre,  and  also  such  music  as  might  he  specially 
required  in  the  production  of  any  drama.  He  was  not  bound 
to  compose  the  latter,  Imt  was  at  liberty  to  make  selections  for 
that  purpose.  The  theatre  owned  no  musical  compositions, 
ami,  it  appears,  paid  no  money  for  the  purchase  of  any.  Those 
which  were  not  original  were  bought  by  Wallenstein,  and  it 
appears  were  kept  by  him  as  his  own  property;  and  no  interest 
in  their  ownership  was  claimed  by  the  theatre.  It  was  the 
playing  of  the  music  and  the  use  of  the  compositions,,  not  the 

•  y  in  them,  for  which  the  manager  contracted  and  paid  ; 

Wallenstein  had  played  the  required  music,  he  had 

performed  his  part  of  the  contract.     If  Wallenstein  had  bought 

>ni  for,  or  paid  another  composer  to  write,  the  incidental 
music  for  Lady  Audley's  Secret,  it  would  hardly  have  been 
coiitiiiiicd   that   the   manager  had   any  rightful  claim  to  the 

;  in  such  music.  Yet  the  principle  is  the  same  whether 
Wallenstein  composed  or  selected  the  music.  The  manager 
Squired  by  the  contract  of  employment  no  more  property  in 
UM  music  composed  by  Walleusteiu  than  in  that  bought  by 
him;  and  he  had  no  better  title  to  either  than  to  tbe  instru- 
ments with  which  the  music  was  played.  Wallenstein  was 
hound  to  furnish  music  for  the  drama,  and  Matthews  was  enti- 
tled to  the  use  of  it  while  the  former  was  in  his  employment. 
"ut  the  property  remained  in  the  composer. 

9to  did  Matthews,  as  the  court  held,  acquire  the  unlimited 
BgW  to  use  the  music.  While  the  engagement  lasted,  the  cou- 
iJuctur  was  bound  to  supply  the  necessary  music  for  the  theatre, 
a,1'l  Ibfl  manager  was  entitled  to  the  use  of  his  compositions. 

iien  the  former  ceased  to  be  employed,  the  latter  had  no 
more  claim  to  the  use  of  his  music  than  to  his  services  as 
eondi;, 

The  controlling  principle  in  this  case  is  the  same  as  in  Bou- 
"cault  v.  Fox,1  where  it  appeared  that  the  plaintiff  had  been 

>  6  Blatchf.  87.     S*e  pott,  p,  257. 
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employed  to  write  a  play  under  an  agreement  that  it  should 
performed  at  a  certain  theatre  as  long  as  it  would  run.  The 
Circuit  Court  of  the  United  States  Boundly  construed  the  law 
to  tbfl  afiect,  that,  white  the  manager  of  the  theatre  might  be 
entitled  tu  the  use  of  the  play  for  the  time  contemplated  in  the 
agreement,  he  had  no  claim  to  its  use  beyond  that  time,  and  no 
interest  In  the  property  in  the  play,  for  the  reason  that  there 
was  no  agreement,  express  or  implied,  to  that  effect.1 

'Works  of  Art  in  Great  Britain.  —  By  the  7  Geo.  IIL  c.  38,  copy- 
right is  secured  to  any  person  u  who  shall  invent  or  design, 
engrave,  etch,  or  work,  ...  or  from  his  own  work,  de- 
or  invention  shall  cause  or  procure  to  be  designed,  emrraved, 
etched,  or  worked,"  prints,  engravings,  Ac.2  Where  a  person 
had  designed  a  map,  and  furnished  the  materials  for  preparing 
it,  but  had  employed  another  to  make  the  drawing,  the  former 
was  held  to  be  the  author  within  the  meaning  of  the  statute.8 


1  In  harmony  with  this  doctrine  are 

Roberts   r.    M\.r>,    J:;  Monthly    Law 

irter,  9U6j  Shepherd  p.  Conquest, 

17  C.   13.  427  ;    Levy  V.   Kutley,  Law 

Hep.  0  C  1J.  628. 

•  The  language  of  the  American 
statute  of  1802  whs  similar;  2  I'.  S. 
St.  at  L.  171.  See  Binns  v.  Woodruff, 
4  Wash.  C.  C.  & 

3  Stannard  V.  Harrison,  24  L.  T. 
X-  s.  570.  "Then,"  said  Vice  -Chan- 
cellor Bacon,  "  as  to  whether  the  de- 
sign or  Invention  is  that  of  the  ptalnttft 
■  >r  not  is  a  mere  mailer  of  character. 
Mr.  Commien  bet  been  examined,  lie 
has  proved  that  it  is  the  design  of  the 
tiff;  that  the  plaintiff  brought  to 
him  hiw  rough  sketch  or  draft,  a  draw- 
ing of  the  emu-  size  as  the  stone  upon 
which  it  was  to  be  engraved,  pointing 
out,  as  Mr.  Cnncanen  had  said.  '  A 
rough  sketch  of  the  forts  and  town  to 
give  me  nn  idea;  he  furnished  me 
also  with  a  lar^e  French  mnp,  and 
some  naps  published  in  the  Xlmea 
And  Daily  Telegraph ;  he  gave  me 
notice  also  daily  of  the  earthworks 
that  vete  made,  and  produced,  besides, 
a  picture  published  in  the  Illustrated 
London  News-'  That  the  plaintiff  can- 
not draw  himself  is  a  matter  wholly 


unimportant   if   he   has   caused   other 
persons  to  draw  for  him.     He  invents 
t lie  subject  of  the  design   beyond  all 
question.    He  prescribe*  the  propor- 
tions and   the  contents  of  the  di 
he  furnishes  a  part   > 
from    which    the    drawing    BM    I 
made  in  the  first  instance,  and  after- 
wards  collects   daily  from  the  | 
sources,  and  even  if  it  be  necessary  to 
say  so,  from  official  sources,   the  de- 
crees, the   reports,   the  bulletin- 
accounts  contained  in  the  newspapers 
of  the  different  phases  of  the  war.  and 
especially  of  the  places  in  which  eartl 
work*  are  thrown  up.     These  he  coi 
municates   to   the   man  whom  he  h 
employed  to  make  a  drawing  for  hii 
Not  having  the  skill  to  do  ic  himself, 
he  stands  by,  and,  as  Mr.  Concanen 
says,  comes  to  him  daily  with  mute- 
rials  from  which  the  lithograph   is  to 
be  compiled.     Can  there  be  any  thing 
plainly  within    the  words   of  the 
act  of  Parliament  than  thai 
nard  did   himself  invent,  that   K 
procure  another  person  to  design  and 
drnw   for  him,  and   do  that   which  he 
himself    could    not   do  ?  "     Ibid.   67 
.Iso  Stannard  r   Lee,  N  L.  T.  V. 
300,  on  ap.  Law  Rep.  U  Ch.  346. 
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-lit  is  given  to  any  person  "who  sliall  make  or 
cause  to  be  made,'*  a  work  of  sculpture.1 

The  25  &  26  Vict.  c.  68,  s.  1,  provides  that,  when    any 
painting,  drawing,  or  the  negative  of  any  photograph,  **  shall 
be  made  or  executed  for  or  on  behalf  of  any  other  person" 
than  the  author,  the  copyright  shall  not  be  acquired  by  such 
person,  nor  shall  it  be  kept  by  the  author,  except  by  an  agree- 
ment in  writing,  signed  by  him  who  relinquishes  the  copyright. 
The  effect  of  this  provision  most  bo  that,  when  no  such  agree- 
iui-iil  ■  iikhIc,  the  copyright  is  not  secured  to  any  person. 

Employer  may  Secure  Copyright  in  United  States.  —  In  this 
country,  the  doctrine  that  a  person  may  secure  copyright  for  a 
work  which  he  has  employed  another  to  write,  though  opposed 
W  two  decisions,3  is  supported  by  the  weight  of  judicial 
authority.3  In  Little  v.  Gould,4  it  appeared  that  a  reporter 
had  been  employed  and  paid  a  salary  by  the  State  of  New 
TfA  to  prepare  reports  of  decisions  under  a  law  that  the 
fiopyright  therein  should  be  the  property  of  the  State.  The 
copyright  was  entered  in  the  name  of  the  Secretary  of  State, 
uin  trust  for  the  State  of  New  York  ; ''  and  its  validity  was 
sustained,  although  no  formal  assignment  had  been  made  by 
the  author.  The  State  became  the  owner  of  lite  manuscript  by 
virtue  of  having  employed  and  paid  the  reporter,  and,  as  such 
owner,  was  entitled  to  secure  the  statutory  copyright.5  And 
so  in  Lawrence  v.  Dana,  where  it  appeared  that  the  com- 


1  5t  Geo.  III.  c.  56,  e  1 

pOBl  fowl*,    3    Woodb.  & 

ntt,  i  i-i.itdif. 

Woodruff,  I  With.  C.  C. 
'*.  *»i  folded  under  a  special  statute. 
,  p.  254,  not 

p     Gould,   2   Rtatchf    166, 

Heine    i\    Appleton,    4     Blatchf 

«5{  Lawrence  v    Dull,  2  Am.  L.  T. 

KmM  '"    Wheat- 

Aru.  Low   Reg.   88;   Common- 

"♦Mil,  .    Dearer,  B  I'liila.  (Fa.)  81; 

SteWf,  Case,  7  Op.  Atty.-Gen.  056. 


State,  nnil  that  it  was  competent  for 
that  officer  to  lake  out  the  copyright 
in  pursuance  of  I  ho  provisions  ot  the 
act  of  Congress  of  lHJl,  securing  to 
the  State  the  exclusive  right  of  pro- 
prietorship in  the  work.  The  reporter 
must  be  deemed  to  have  accepted  the 
term  Ud  conditions  of  tlie  nets  of  the 
Hire  of  April  1 1,  ltMfcf,  lad  April 
0,  l^oU,  the  effect  of  which  whs  to  vest 
the  interest  in  the  State,  he  receiving 
a  compensation  for  his  labors  by  way 
of  annual  salary. "  2  Button,  866. 
Mr.  Justice   Conk  ting  thought  that 


DO  ef  opinion,"  said  Nelson,  the  relation  between  the  reporter  and 

_  >  'tint  \\w   interest  of  the   reporter  the  State  might  Ue  regarded  as  creat- 

■  "Wl tliinl  f r.hniie  <>f  l  u  ing  "an   assignment  by  operation   of 

™  ,'»liur,  passed  to   the  8e<  reterj  of  law."     IhiJ.  183. 
8ut*\  in  trust  for  the  benefit  of  the 
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plainant  bad  gratuitously  prepared  noteB  for  two  editions 
Wheaton'f   Elements  of  International    Law,  with  the  uudei 
standing  that  the  property  therein,  as  far  as  those  two  editioi 
were  concerned,  should  belong  to  Mrs.  Wheaton,  the  court  hek 
that  such  property  vested  in  her,  as  the  work  was  done  au< 
delivered,    without    the    necessity    of   a    formal    assignment, 
and  that  she  was  a  proper  person  to  take  out  the  statutory 
copyright.     Uere  the  complainant,  though    receiving  nothin 
for  his  services,  was  in   the  position  of  an  author  employe* 
and  Mrs.  Wheaton  in  that  of  an  employer.     By  virtue  I 
relation,  she  became  the  owner  of  the  property  in  the  manu- 
script notes  to  the  extent  of  the  gift,  and  was  entitled  to  secure 
the  statutory  copyright  for  the  protection  of  such  property.1 


1  2  Am.  L.  T.  R.  ».  a.  402.  Mr. 
Justice  Clifford  said:  "Although  Ihe 
services  were  gratuitous,  the  contribu- 
tions of  the  complainant  became  the 
property  of  the  proprietor  of  the:  book, 
as  the  work,  wan  done,  just  aa  effectu- 
ally as  they  would  it  the  complainant 
hud  been  paid  daily  an  agreed  price 
for  Ida  labor.  He  gave  the  contribu- 
tion* to  the  proprietor  lor  those  two 
editions  of  the  work,  and  the  title  to 
the  eiiinc  vested  in  the  proprietor,  as 
the  work  was  done,  to  the  extent  of 
the  gilt,  and  subject  la  the  trust  iu 
f,iv<>r  of  the  donor,  as  necessarily  im- 
plied by  the  terms  of  the  arrangement. 
Delivery  was  made  as  the  work  was 
done,  and  the  proprietor  of  the  book 
needed  no  other  muniment  of  title  than 
what  was  acquired  when  the  agree- 
ment was  executed.  Vested  as  the 
title  and  property  of  the  contributions 
were  in  Mrs.  Wheaton,  she  would  not 
acquire  any  thing  by  an  assignment 
from  the  contributor,  as  be  had  neither 
the  immediate  title  to  the  contributions 
nor  any  inchoate  right  of  copyright  in 
tfum  editions.  He  could  not  assign 
any  thing,  btcUBM  he  owned  nothing 
iis  the  title  to  his  contribu- 
tions, and  the  inchoate  right  of  copy- 
right  for  those  editions,  had  become 
I  in  Mrs.  Wheaton  as  proprietor 


to  show  that  a  written  assignment  fn 
the  complainant  to  Mrs.  Wheaton  wi 
necessary  have  any  proper  applk 
lion  to  the  question  under  consider 
tiOtt,  because  the  complainant  neve 
acquired  any  right  to  demand  a  copi 
right  in  his  contributions  to  Ukmc  twt 
editions,  but  the  contributions  M  tlM 
were  made  and  composed,  or  put 
form,  became  vested  in  the  propt 

•' .  .  .  Literary  property,  even  whe 
scoured  by  copyright,  differ*  m  many 
aspects  in.it,  property  in  person*!  chat- 
tels, and  the  tenure  of  the  property  is 
governed  by  somewhat  different  rule 
but  tiie  difference  in  the  nature 
tenure  of  the  property  is  much  great 
before  copyright    is    taken    out,   and 
while  the  right  to  that  protection  for 
the  same   remains    entirely 
Title    to    the    notes    or    improvement 
prepared  for  a   new  edition  of   a  bou 
previously  copyrighted  may.  in  OSftsJl 
cases,  be  acquired  by  the  proprietor 
a  book  from  an  employe*,  l.v  virtue 
the  contract  of  employment,  n 
any    written   assignment:    and,    wtk 
so  acquired,  the  tenure  of  the  pnqiert 
depends  upon  the  terms  of  the  conn 
but   it  cannot   be    held    to  be  a  me 
license  where,  as  in  this  eiso,  the  con- 
tract was  that  the  proprietor  of  the 
book  should  take  the  exclusiv. 
to  the  contributions  for  two  sue 


Of   (b«  book.     Guided   by  these  views, 

the  i  onri  is  of  the  opinion  that  none  of    editions,   together    with    the    right 

the  authorities  cited  by  the  respondents     copyright  the  same  for  the  protects 
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The  decisions  which  have  been  cited  on  this  subject  were 
rendered  before  the  statute  now  in  force  was  passed.  As  has 
been  seen,  this  act  expressly  empowers  the  u  proprietor "  of 
a  work  to  secure  copyright ; J  and  there  can  be  no  reasonable 
doubt  that  an  employer  may  become  such  proprietor  by  virtue 
of  the  contract  of  employment. 

If  o    Copyright   in    Work    of    Foreign   Author   Employed.  -=—  No 
pennon  can  secure  copyright  for  what  he  lias  employed  a  for- 
mer to  write,  unless  the  latter  be  a  resident  within  the 
meaning  of  the  law.     For  the  statute  expressly  declares  that 
production  of  an  alien  author  shall  not  be  entitled  to  pro- 
tection. 

Employer   not  Entitled  to  Copyright   by  Mere  Fact  of  Employ- 
ment. —  The  mere   fact  of  employment  does   not   make    the 
employer  the  absolute  owner  of  the  literary  property  created 
lite   person  employed.     Where  there  is  no  agreement  or 
implied  understanding  that  what  is  produced  shall  belong  to 
the  employer,  it  is  clear  that  the  latter  acquires  no  title  to  the 
copyright.     For  the  property  is  in  the  author,  unless  he  has 
sented  to  part  with  it.a     In  Boucicault  t».  Fox,  it  appeared 
that  the  plaintiff,  while  employed  as  an  actor  and  stage-mana- 
ger at  the  Winter  Garden  Theatre  in  New  York,  of  which 
William  Stuart  was  owner,  had  written  the  Octoroon  under  an 
agreement  with  Stuart  that  it  should  be  performed  as  long  as  it 
would  run  at  that  theatre.    It  was  afterward  claimed  that  Stuart 
had  become  the  owner  of  the  play  by  virtue  of  such  employment. 


cif  the  property,  as  the  inchoate  right 
il  unquestionably  passed  to 
proprietor  of  the  book  by  the  same 
arrangement.  Such  inchoate  ripht  is 
Incapable  of  any  other  limitation  than 
that  ]  v  tin'  copyright  act, 

tothat  the  proprietor  of  the  book  neeea- 
urily  took  out  the  copyright  in  the 
Usual  form.  Beyond  controversy,  she 
:  out  hy  the  consent  of  the  com- 
plainant ;  and  it  is  equally  clear,  in 
the  ju  f  the   court,  that  she 

took  it  out  tor  the  protection  of  her 
nwn  propert*  in  the  notes,  and  in  trust 
for  til*  complainant  when  her  property 
in  the  notes  should  ceaae.  Arrange- 
ments of  the  kind,  it  is  believed,  are 


frequently  made  between  the  proprie- 
tors of  books  and  editors  employed  to 
prepare  notea  or  other  improvements 
to  successive  editions  ;  and  it  is  not 
perceived  that  there  is  any  legal  diffi- 
culty in  upholding  soch  a  contract 
where,  as  in  this  case,  it  violate*  the 
rights  of  no  one,  and  is  entirely  con- 
sistent with  the  public  right/'  2  Am. 
L.  T.  R.  s.  9.  414,419. 

»  U.  S   Rev.  St.  s.  4962. 

•  Bishop  of  Hereford  r.  Griffin,  16 
Sim  190 1  Shepherd  v.  Conquest,  IT 
C  I.  !-7;  Uvi  ..  Kutley.  Law  Rep. 
B  C.  P.  623;  Roberts  *.  Myers.  18 
M.  nilily  Law  Reporter,  890;  Bouei- 
cault  v.  Fox,  5  Blatchf.  87. 
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But  the  court  properly  held  that  lie  had  acquired  no  properh 
in  the  piece,  for  the  reason  that  there  was  no  agreement,  and 
nothing  in  the  circumstances  of  the  case,  to  create  an  implied 
understanding  to  that  effect.1 

Copyright  Vests  in  Employer  only  by  Agreement.  —  To  vest  the 
employer  with  the  literary  property  and  a  right  to  secure  the 
copyright,  there  must  be  an  agreement  that  he,  and  not 
the  person  employed,  is  to  be  the  owner  of  the  work  produced. 
But  such  agreement  need  not  be  express.  It  may  be  implied 
from  the  terms  and  conditions  of  the  employment.2  A  mutual 
understanding  to  that  effect  may  he  created  by  the  relations  of 


1  6  Blatchf.  BT.  "  Our  next  inquiry," 
!r.  Justice  Shipman, "  is  —  was  the 
literary  properly  in  the  composition, 
and  the  exclusive  right  to  its  represen- 
tation, in  the  plaint  ill'  The  questions, 
under  this  head,  relate  to  the  hearing, 
on  the  plaintiffs  title,  of  the  fact,  thut 
lie  wrote  the  drama  while  in  the  em- 
ploy of  Stuart  and  for  hire,  and  also 
to  the  proof  of  his  copyright.  It  is 
propeT  here  to  revert  to  the  agreement 
under  which  this  play  was  produced 
by  t  Lie  author.  That  agreement  was. 
thai  he  should  write  this  play,  and 
perhaps  some  other  plays,  ami  that  he 
should  contribute  his  and  his  wife's 
services  at  the  Winter  Garden  Theatre 
as  long  as  the  plays  would  run  there, 
and  receive  half  the  profits,  us  a  com 


ject,  at  most,  to  a  license  or  privilege, 
in  favor  of  Stuart  and  Fields,  to  have 
the  piece  performed  at  the  Winter 
Garden.  Whether  the  plaintiff  was 
guilty  of  a  breach  of  that  part  of  bis 
agreement  which  bound  him  to  bestow 
his  own  and  his  wife's  services,  we 
need  not  inquire  here.  Such  a  breach, 
if  pro  red,  would  not  vest  the  propr 
tors  of  the  theatre  with  the  title 
the  Octoroon. 

"  A  man's  intellectual  productic 
are  peculiarly  his  own,  and  although 
they  may  have  been  brought  forth  by  the 
anther  while  in  the  general  employment 
of  another,  yet  he  will  not  be  deemed  to 
have  pHrteil  with  his  right  and  trans- 
ferred it  to  his  employer,  unless  a  valid 
lent   to   that   eflect   is  adduced 


pensation.     This  canuot  be  construed     Publishers,  when  they  employ  authors 


into  a  contract  conferring  upon  Smart, 
or  any  one  else,  the  legal  or  equitable 
title  to  this  drama.  The  title  to  liter- 
ary property  is  in  the  author  whose 
intellect  has  given  birth  to  the  thought! 
and  wrought  them  into  the  composi- 
tion, unless  he  has  transferred  that 
title,  by  contract,  to  another.  In  the 
present  case,  no  such  contract  is  proved. 
The  most  that  could  possibly  be  said, 
in  regard  to  the  right  of  Slnart,  or  his 
trustee,  in  the  play,  is,  that  the  arrange- 
ment entitled  them  to  have  it  per- 
formed at  the  Winter  liarden  as  long 
as  it  would  run.  There  is  not  the 
slightest  foundation  upon  which  they, 
or  either  of  them,  can  rest  a  claim  to 
the  literary  property  in  the  manuscript. 
That  properly  was  in  the  plaintiff,  sub- 


ln  particular  literary  enterprises,  of 
course  settle,  in  the  terms  of  their  coo- 
tracts,  the  rights  of  each  party  and  the 
ownership  of  the  copyright.  This 
not  the  ease  of  writing  a  book  for  pub- 
lication and  general  circulation 
play  was  to  be  produced,  so  far  i 
Stuart  and  Fields  were  concerned,  u 
a  special  purpose,  which  was  tl. 
pluv  should  be  brought  out  by  the 
plaintiff  at  the  Winter  Garden,  and  U 
performed  as  long  as  it  would 
The  contract  cannot,  by  the  DUMt  lib- 
end  construction,  be  expanded  beyond 
this.  Under  these  eirCUtneUuicea,  th.- 
plaintiff  was  entitled  to  the  copyrigl 
which  he  obtained."     Ibid.  W5. 

-  Sweet  v.  Benning,  16  C.  B    ttf 
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the  parties,  and  the  circumstances  attending  the  agreement 
But  the  employer  cannot  be  considered  as  the  owner  of  what  is 
written  by  an  author  independently  of  the  duties  for  which  the 
latter  is  employed  and  paid.     Thus,  as  in  Boucicanlt  P.  Fox,  a 
manager  has  no  property  in  a  play  written  by  a  person  whom 
lie  has  employed  as  an  actor.     So  statutes,,  judicial  decisions, 
public  documents,  official  reports,  and  productions  which  are 
tli!1  direct  results  of  official  labors,  may  naturally  become  the 
property  of  the  government  which  pays  for  such  services.     But 
the  government  can   have  no   rightful    claim  to  the  literary 
property  in  a  work  produced  by  an  officer  independently  of  his 
official  duties. 
A  ease  might  arise  wherein  a  writer  follows  so  closely  the 
ns  given    by  his  employer   that  the   creation  of  the 
work  may  be  due  to  the  mind  of  the  latter,  and  he  may  prop- 
erly be  regarded  as  the  author.     But  the  employer  cannot  be 
considered  the  author  when  he  M  merely  suggests  the  subject, 
and  lias  no  share  in  the  design  or  execution  of  the  work,  the 
whole  of  which,  so  far  as  any  character  of  originality  bclougs 
to  it,  flows  from  the  mind  of  the  person  employed."  1 
Cyclopaedias  and  Periodicals  in  United  States.  —  III  the  United 
.  there  is  no  B[»eeial  statutory  provision  concerning  the 
copyright  in  articles  first  published  in  cyclopaedias,  magazines, 
and  other   periodicals.     The   ownership  of  the   property  in 
these  cases  is  governed  by  the  same  principles  that  apply  in  the 
case  of  books  in  general.     An  author  may  be  employed  to 
an  article  for  a  publication  of  this  kind  on  condition, 
either  that  the  publisher  is  to  be  the  absolute  owner  of  the 
Copyright,  or  that  he  is  simply  to  have  the  right  of  using  the 
article  in  the  special  work  for  which  it  was  prepared*     The  re- 
■  rights  of  the  parties  will  be  determined  by  their  agree- 
which,  if  not  express,  may  be  implied  from  the  terms 
tt|id  conditions  of  the  employment  and  the  attending  circum- 
stances.   Wbere  an  author  is  expressly  employed  to  write  such 
nicies,  and,  especially  if  he  be  regularly  employed  and  paid  a 
^tary, these  circumstances,  in  the  absence  of  an  express  agree- 
ment, will  go  far  toward  supporting,  and  in  some  cases  will  ba 

1  Jer»i»,  C.  J.,   Shepherd   r,    Conquest,    17    C.   B.   445.     See  aUo  Levi  ft 
fittUey,  Uw  Rep.  6  C.  P.  623. 
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enough  tn  establish,  an  implied  agreement  that  the  publisher  is 
to  l»e  the  absolute  owner  of  the  copyright.1  But  when  a  writer 
who  is  not  specially  employed  for  that  purpose  contributes  an 
article  to  a  cyelopiedia,,  magazine,  or  other  periodical,  the  nat- 
ural presumption  would  be,  in  the  absence  of  an  express  agree- 
ment or  circumstances  to  the  contrary,  that  he  intended  to  give 
the  right  of  using  it  only  in  that  special  publication  ;  and,  to 
establish  a  title  to  the  copyright,  it  would  be  for  the  publisher 
to  show  that  the  author  had  consented  to  part  with  the  abso- 
lute copyright.3  If  the  publisher  has  acquired  merely  the  right 
of  publication  in  a  special  work,  the  right  of  publishing  in  any 
other  form  continues  in  the  author.  But  the  author  would 
doubtless  be  barred  from  publishing  at  such  a  time  as  would 
defeat  the  advantages  for  which  the  publisher  had  paid. 

Copyright  In  Person  In  whose  Name  entered.  —  In  the  United 
States,  the  legal  copyright  will  vest  in  the  person  in  whose  name 
it  has  been  entered.  Whether  or  not  he  is  the  lawful  owner 
will  depend  on  his  title  to  the  work.  A  person  who  is  not  the 
author  or  owner  of  a  work  may  take  out  the  copyright  in  his  own 
name,  and  hold  it  in  trust  for  the  rightful  owner.8     Thus,  when 


»  Sweet  v.  Benning,  16  C.  B.  469. 

1  Bishop  of  Hereford  r.  Griffin,  16 
Sim.  190. 

A  large  part  of  the  American  Cyclo- 
pedia was  prepared  by  writers  regularly 
i- 1 ii ployed,  and  paid  salaries.  They 
worked  in  a  place  provided  l»v  the  pub- 
lishers, who  also  supplied  books  uf  refer- 
ence, stationery, and  all  other  things  ne- 
cessary to  the  prosecution  of  the  work. 
No  words  passed  between  the  publishers 
Hid  the  writers  as  to  copyright  in  the 
articles;  hut  there  was  a  mutual  un- 
derstanding that  this  was  to  belong  to 
the  publishers.  There  can  be  no  reason- 
able doubt  that  they  became  the  abso- 
lute owners  of  the  copyright  in  tha  ar- 
ticles written  under  these  circum- 
stance*. On  the  other  bund,  many 
important  articles  were  written  by 
persons  who  were  not  thus  regularly 
employed,  but  hod  been  specially  en- 
gaged to  prepare  certain  articles  for 
the  cyclniiu'ihii.  Whether  the  fttwo- 
lute  property  in  such  contributions 
vested  in  the  publishers  would  depend 


on  the  intention  of  the  parties,  tn  be 
determined  by  the  nature  of  the  agree- 
ment and  tin-  attending  circumstance*. 
*  Little  v.  Gould.  2  Blatchf.  166, 
362;  Fulte  v.  Derby,  5  McLean.  828; 
Lawrence  v.  Dana,  2  Am.  L.  T.  U. 
H.  a.  402.  In  Little  v.  tiould,  Ni 
J.,  said:  "It  hag  been  argued  by  the 
counsel  for  the  defendants,  that  the 
copyright  in  this  case  is  void,  on  Hie 
ground  that  no  authority  is  given  by 
the  act  of  Congress  of  1881  for  taking 
out  the  copyright  in  the  name  of  a 
trustee,  for  the  benefit  of  another. 
But,  it  may  be  answered,  that  tli 
nothing  in  the  act  forbidding  iu  The 
party  to  whom  the  assignment  is 
made,  whether  for  the  benefit  of  an- 
other or  not,  holds  die  legal  interest  in 
the  work  as  assignee  of  the  at 
arid  comes  therefore  within  the  very 
words  of  the  law  entitling  him  to  the 
copyright  Whether  a  third  person 
has  an  equitable  interest  in  the  work, 
derived  from  the  author  of  from  the 
legal    assignment,  is   a    question    be- 
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an  article  has  first  been  published  in  a  cyclopaedia,  magazine, 
or  any  other  publication,  the  legal  title  to  the  copyright,  if 
taken  out  in  the  name  of  the  publisher,  will  vest  in  him.  But 
it  may  be  the  property  of  the  author,  ami  held  in  trust  for  him. 
And  the  same  is  true  when  the  copyright  of  a  book  which 
belongs  to  the  author  is  entered  in  the  name  of  the  publisher. 
In  such  case,  a  court  of  equity,  if  called  upon,  may  decree  a 
ifer  of  the  copyright  to  be  made  to  the  owner.1 
Extension  for  Author  and  Family.  —  Besides  granting  copyright 
to  the  author  or  owner  of  a  work,  and  the  assignee  of  such 
{KNOB,  for  twenty-eight  years,  the  existing  statute  of  the  United 
States  provides  that,  at.  the  end  of  that  term,,  the  author,  in- 
ventor, or  designer,  if  living,  or  his  widow  or  children  if  he  be 
dead,  may  secure  a  renewal  of  the  copyright  for  fourteen 
years.2  As  neither  the  owner  of  a  work  nor  an  assignee  is 
mentioned  in  this  section,  it  would  seem  that  the  copyright  for 
litional  term  will  not  vest  ab  initio  in  such  person.3  But 
elsewhere  the  ground  is  taken,  that  when  the  renewed  copyright 
ha*  been  secured  by  the  author,  or  his  widow  or  children,  it 
may  be  transferred  to  an  assignee.4  If  the  copyright  granted 
for  the  original  term  is  invalid,  it  will  not  become  valid  by 
taiug  renewed  for  the  additional  term  of  fourteen  years.6 

'*wi   thoie     parties,    in    respect    to  would  have  btOtl  tin-  author,  nnd  that 

lo  not  see  that  the  public  in-  the  copyright  would  have  be-n  in  him. 

t"eit  or  policy    is  at  all   concerned,  although  a  court  of  equity  might  have 

rt»  will  take  cure  of  those  equi-  called  on  hirn  to  transfer  the  copyright 

t*Me  interests.     The  legal  assignee  of  to  Temple  man  "     18  L.  T.N.  8.696. 
,:  i  »uihnr  is  competent  to  take  out  the  *  U.  S.  Her,  St.  s.  4964. 

^pyrigtn,  rod  ttw  Secretary  of  State         *  Pierpont  v.  Fowle,  2   Woodb.   A 

iiu^i  be  regarded  a*  standing  in  this  M.  41—46.     See  also  Murziala  r.  Qfl> 

Tuition,  under  the  act  of  the  h-uisla-  boat,  Law  Rep.  9  Ch.  618. 
**•  of  April  0,  I860."    6  Illntehf.  36G.         <  See  />«,/.  p.  889. 
1  Uwrence  n  Dana,  2  Am   L.  T  It.         *  Wheaion  v.  Peter*.  8  Pet.  691,  664, 

KnglUh  cue  of  Haz-  where    the    Supreme    Court    of    the 

»n  r.  Templeman,   where    it  was  a  United  State*  ruled  that  a  valid  copy- 

IVttiat  whether   the   copyright    be-  right  for  the  second  terra  provided  by 

longed  to  the  plaintiff  or  the  defend-  the  act  of  1700  could  not  be  Ml 

*m.  Blackburn,  J.,  said  :    "I   do  not  when  the  copyright  for  the  first  term 

*'*!■  to  express    a  decided   opinion  ;  wns  void.     Nee  al>o  Brooke  9.  Clarke, 

Lutn>y  impression  is  that  he  [lluzlitt]  1  Barn.  &  Aid.  396. 
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CHAPTER  V. 


STATUTORY  REQUISITES   FOR  SECURING  COPYRIGHT. 


United  States. 

The  Beveral  statutes  of  the  United  States  have  prescri 
certain  things  to  be  done  by  a  person  seeking  to  obtain  copy- 
right; but  there  lias  been  some  diversity  of  opinion  as  Ml 
whether  a  compliance  with  all  the  conditions  so  imposed  is 
rsM-ntial  to  a  complete  title. 

Requisites  Prescribed  by  Acta  of  1790  and  1802.  — The  act  of 

1790  l  provided  that  no  person  should  be  entitled  to  its  privileges 
unless  he  should  deposit,  before  publication,  a  printed  copy  of  the 
title  of  the  book  in  the  clerk's  office  of  the  district  court  of 
the  United  States  where  the  author  or  the  owner  resided  ;2  and 
declared  that  the  author  or  owner,  within  two  months  after 
making  such  deposit,  should  publish  a  copy  of  the  record 
thereof  in  one  or  more  newspapers,  for  four  weeks;3  and, 
within  six  months  after  publishing  the  book,  should  del 
a  copy  of  it  to  the  Secretary  of  State  of  the  United  Stml 
By  the  supplementary  act  of  1802,*  it  was  declared  that  every 
person,  "  before  he  shall  be  entitled  to  the  benefit  of  the  act'* 
of  1790  "shall,  in  addition  to  the  requisites  enjmned  in  the 
third  and  fourth  sections  of  said  act,"  cause  a  notice  of  the 
entry  of  copyright  to  be  printed  on  the  title-page,  or  the  page 
immediately  following,  of  a  book,  or  on  the  face  of  a  map, 
chart >  print,  or  engraving.* 

Difference  of  Judicial  Opinion  as  to  Meaning  of  Acta  of  1790 
and  1802.  — Construing  these  two  statutes  together,  the  Su- 
pivine  Court  of  the  United  States  held,  in  Wheaton  w,  Peters, 
that  a  performance  of  all  the  conditions  prescribed  by  Congress 


i  l  U.  S. 
«  ».8. 


St.  at  L.  124. 
■  i.  3. 


i.  4. 


I  2  r.  S.  St   Bl  L.  171. 

•  1.1. 
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was  essential  to  valid  copyright.1  Two  of  the  judges8  dis- 
sented from  this  judgment,  and  maintained  that  the  only 
requirements  essential  to  complete  the  copyright  were  di 
of  tlie  title,  pursuant  to  the  statute  of  1790,  and  imprint  of 
the  notice  in  the  book,  aa  prescribed  by  the  act  of  1802;  that 
the  provisions  concerning  the  publication  of  the  record  in  a 
newspaper,  and  the  delivery  of  a  copy  of  the  book  to  the 
retary  of  State,  were  merely  directory  ;  and  that  failure  to 
comply  wilh  them  did  not  affect  the  validity  of  the  copyright. 
This  opinion  was  based  on  the  ground  that  the  statute  of  1790 
expressly  enacted  that  no  person  should  be  entitled  to  copyright, 
uu less  lie  should  deposit  a  printed  copy  of  the  title  before  publi- 
cation, but  that  its  language  relating  to  the  other  two  require- 
ments was  merely  directory,  and  not  mandatory;  and,  while 
_!  bad  added  a  condition  whose  observance  was 
d,  it  could  not  he  const  rued  as  changing  the  provisions 
in  the  earlier  statute,  to  which  it  was  merely  supplementary. 

This  view  of  the  act  of  171*0  had  been  taken  by  the  Supreme 
Court  of  Errors  of  Connecticut,3  and  by  the  Circuit  Court  of 
the  United  States  in  Ewer  v.  Coxc.4  But  in  the  latter  case  the 
court  held  that  the  act  of  1802  had  not  only  prescribed  an 
additional  requisite,  but  had  also  made  delivery  of  a  copy  of 
the  book  k)  the  Secretary  of  State,  and  publication  in  a  news- 
paper of  the  record  of  entry,  essential  to  copyright,  though 
they  wf.-ie  not  so  under  the  statute  of  1790.  As  has  been  said, 
'I'e  decision  of  the  Supreme  Court  of  the  United  States  was 
^d  on  the  interpretation  of  the  two  statutes;  and  it  dues 
Im*  appear  what  construction  would  have  been  given  to  the 
nr8t  one  alone.6 

"bile  there  has  been  this  diversity  of  opinion  as  to  whether 
delivery  of  copies  and  publication  of  the  record  in  a  news- 
ier were  necessary  to  a  complete  title,  it  has  never  been 
Rationed  that  the  language  used   in  the  acts  of   1700   and 


-     %  Pet  591,  664.    See  alao  King  9.    ered  (lie  judgment  of  tl 
o^e,  *  Crunch  C.  C.  208  ;  Clayton  t>.     that  hia  opinion  was  fntin 
Moti.  m 

itnpaoa  and  Rnldwin. 

iio^k'D,  3  Day,  145. 
IS7. 
Mr.  Justice   McLean,  who  deliv- 


the  court,  aaid 
ded  chi<  II  v  on 
the  act  of  I7»0.  8  Vet.  6i'.j">  tint  it 
dOM  ROf  appMV  what  wore  the  views 
on  thin  point  of  the  other  judges  in  the 
majority. 
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1802  made  the  deposit  of  the  title-page  before  publication, 
and  the  imprint  of  the  copyright  notice  in  the  book,  essential  to 
copyright. 

Requisites  Prescribed  by  Statute  of  1831. —  The  act  of  1831.1 
which  repealed  the  statutes  then  existing,  expressly  declared 
that  no  copyright  should  be  secured  without  depositing,  before 
publication,  a  printed  copy  of  the  title  of  the  book  in  the  clerk's 
office  of  the  district  court,2  and  printing  the  prescribed  notice 
on  the  title-page  or  that  next  following.3  The  language  in 
which  these  requirements  were  prescribed  leaves  no  room  for 
doubt  that  without  their  |>erformance  no  copyright  could  be 
acquired.  Tbe  provision,  however,  requiring  a  copy  of  the 
book  to  be  delivered  to  the  clerk  of  the  district  court,  within 
three  months  after  publication,*  followed  the  form  used  in  the 
act  of  1790.  But  it  has  been  seen  that,  while  Mr.  Ju- 
Washington  in  Ewer  v.  Coxe,  and  the  minority  of  the  Supreme 
Court  in  Wheaton  v.  Peters,  maintained  that  the  provision  in 
the  statute  of  1790  was  merely  declaratory,  and  did  not  affect 
the  validity  of  the  copyright,  that  doctrine  is  not  supported  by 
authority. 

Judicial  Construction  of  Statute  of  1831.  —  The  meaning  of 
the  statute  of  1831  on  the  joints  under  consideration  has  been 
fully  considered  by  the  courts.  And  it  is  now  well  established 
that  a  performance  of  the  three  requisites  prescribed  by  that 
act  were  essential  to  the  vesting  of  copyright.6  Even  where 
the  notice  in  the  book  was  to  the  effect  that  tbe  copyright  had 
been  entered  in  1847,  whereas  in  fact  it  had  been  entered 
in  1846,  the  error,  whether  it  arose  from  mistake  or  otherwise, 
was  held  to  defeat  the  copyright.6  Bo  also  the  copyright  was 
rendered  invalid  by  the  fact  that  the  title-page  had  been 
deposited  not  before,  but  after,  publication.7  Printing  tin- 
copyright  notice  on  the  margin  of  an  engraving,  where  it  would 
be  visible  when  the  picture  was  framed,  was  held  to  be  a  com- 


i  4  U.  S.  St.  at  L.  436. 


8.4. 


*  a.  5. 


«  a.  4. 


6  Baker  v.  Taylor,  2  Blatdif.  Bft; 
.Inllie  c.  Jaquea.    1    Id.   (SIS;    l'ulte   v. 

Derfejr,  6   MeL«sa,    328;    struve    v. 

SiliwdlliT,  4  Blittclif.  28;  LmpMOM  ft 
Dana,  4  Am.  L.  T.  R.  ».  s.  402  ;  Farmer 
v.  Calvert   Lithographing,  Engraving 


&  Mitp-Puhliitltfng  Co.,  6  Am.  I,  T 
]{.  1»>8;  Osgood  v.  Allen,  1  Holm.*, 
185;  Cha*e   v.  Sanborn,  6  U.  S.   Pal. 

nm  Gas  M£ 

0  Baker  r.  Taylor,  supra. 

1  Bilker  v.  Taylor,  Slruve  r.  Schwed- 
ler,  supra. 
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piiancc  with  section  5  of  the  act  which  required  such  notice  lt  to 
be  imprinted  on  the  face"  of  the  work.1  The  name  of  the 
publishers  and  the  date  and  place  of  publication  were  held  not 
to  be  a  part  of  the  title  of  a  map  to  be  recorded.2 

The  delivery  of  a  copy  of  the  book  to  the  Smithsonian  Insti- 
tution, and  one  to  the  library  of  Congress,  pursuant  to  section  1 1 1 
of  the  act  of  1846 3  establishing  that  institution,  was  not  essen- 
tial to  copyright.* 

What  must  be  done  to  Secure  Copyright  under  Statute  now  in 
Force.  —  Whatever  grounds  there  may  have  been  for  doubt 
concerning  the  meaning  of  the  earlier  acts  on  the  points  ntdtt 
consideration  are  removed  by  the  language  used  in  the  statute 
now  in  force,6  which  grants  copyright  to  such  persons  only  as 
shall  comply  with  its  provisions,  and  expressly  declares  that  no 
person  shall  be  entitled  to  copyright  or  maintain  an  action  for 
infringement  unless  he  shall  first  do  three  things:  1,  before 
publication  mail  to  the  Librarian  of  Congress,  a  printed  copy 
of  tlic  title  of  the  book,  map,  chart,  dramatic  or  musical  com- 
position, engraving,  cut,  print,  or  photograph,  or  a  description 
bl  tlie  painting,  drawing,  chrouio,  statue,  statuary,  or  model  or 
design  for  a  work  of  the  fine  arts ; 6  2,  within  ten  days  after 
publication,  deliver  or  mail  to  the  same  officer  two  copies  of 
such  book  or  other  article,  or  a  photograph  of  the  painting, 
drawing,  statue,  statuary,  model  or  design;7  3,  print  on  the 
title-page,  or  the  page  next  following,  of  every  copy  of  a  book, 
Of  in  the  case  of  a  map,  chart,  musical  composition,  print,  cut, 
engraving,  photograph*  painting,  drawing,  chrome,  statue, 
statuary,  model  or  design,  inscribe  on  some  visible  part  of  it, 
or  on  the  substance  on  which  it  is  mounted,  the  notice  of  entry 
of  copyright  in  the  prescribed  form.8 

Compliance  with  Statutory  Requisites  Essential  to  Copyright.  — 
I  here  is,"  said  Mr.  Justice  Sawyer,  M  no  possible  room  for 


1   Ko»»iterr.  Hall,  5  Blatcbf. 
*   'ftrttit-r  r.  Tnl vert  Lithographing, 
^**»fag  &.   Map Tubli«hing   Co.,  6 
Arn  t-  T  R.  168. 

at  L.  106. 
a  r.  Jaqtiee,  1  Blatchf.  618. 
U.  ft  Key.  St.  si.  4y4*-4y71. 

.  **   > 

1  Id. 


'  s.    4062.      Two    firms    are    pre- 
Mfibed,  either  of  which  may  be  med : 

1.  "  Entered  according  to  act  of  i  .  n 
gre«t  irt  the  year — ,  by  A.  B.,  in  the 
ollicc  of  live  Librarian  of  Congress  at 
Washington."     U.  S.  Rev.  St.  ».  IMA 

2.  '■  Copyright  18 — ,  by  A.  B."  Act  of 
June  18,  1874,  a.  1 ;  18  U.  S.  St.  at  L. 
78. 


266 


THE   LAW   OP   COPYRIGHT   AND   PLAYRIGHT. 


con  struct  ton  here.  The  statute  Bays  no  right  shall  attach 
until  these  acts  have  been  performed  ;  and  the  court  cannot 
say,  in  tin'  lace  of* this  express  negative  provision,  that  a  right 
shall  attach  unless  they  are  performed.  Until  the  performance 
as  prescribed,  there  is  no  right  acquired  under  the  statute  that 
can  In-  violated."1 


1  Parkinson  r,  Laselle,  3  Sawyer, 
338.  To  the  same  effect  are  Bouci- 
caull  >:  Hart,  l.i  Blutclif.  47;  Cartllo 
'•  Bhook,  28  Int.  Rev.  Rec.  152;  Marsh 
v.  Warren  >  4  Am.  L.  T.  s.  is.  126 ;  8.  o. 
9  Chic  Leg.  News,  396;  Centennial 
Catalogue  Co.  v.  Porter,  2  Weekly 
Notes  of  Cases,  001  ;  Benn  w.  LeClercq. 
18  Int.  Rev.  Rec.  04. 

In  Parkinson  v.  Laselle,  Sawyer,  J., 
Mid  ;  *■  It  is  settled  by  tlie  Supreme 
ton  c.  Peters,  that  every 
act  required  by  live  act  of  Congress  of 
M.-iv  :?,  1780,  and  of  April  20,  1802, 
rt-lati vt*  tu  copyright,  is  essential  to  the 
title-  derived  under  those  acts.  Unless 
lie  performs  every  act  required  by  these 
statutes,  the  author  acquires  no  exclu- 
sive right.     See  also  Jollie  p.  Jnques, 

1  Blatchf.  618,   ami    Baker  r.  Taylor, 

2  hi.  82.  The  authority  of  these  deci- 
sions is  not  questioned  by  complainant, 
but  it  is  insisted  that  the  present  statute 
is  different  and  requires  a  different 
construction.  On  ihe  contrary,  it  ap- 
pears to  me  to  be  more  difficult  under 
the  present  statute  to  escape  the  con- 
struction adopted  by  the  Supreme 
Court  to  Wheatun  i*.  Peters  than 
under   the  former  acta. 

"  Under  gection  3  of  the  act  of  1700, 
there  was  some  ground  for  claiming 
that  it  was  only  necessary  to  dtpOcH  '» 
printed  copy  of  the  title  to  a  book  or 
map,  in  order  tfl  NOBM  a  copyright; 
and  that  the  provision!  of  the  latter 
part  of  this  section,  and  in  section  4, 
for  publication  of  a  copy  of  the  record, 
and  the  delivery  of  the  copy  of  the 
work,  were  merely  directory,  or  at 
most  conditions  subsequent.  But  there 
ia  no  ground  for  such  claim  unrler  the 
present  act  Under  section  4952  of  the 
Bevised  Statutes,  an  author  of  a  book 
or  map  is  to  have  *  the  sole  liberty  of 
printing  .  .  .  and  vending  the  saint',' 


only  'upon  complying  with  ihe  pro- 
-  of  this  chapter  ; '  that  is  to  Bay, 
all  the  provisions,  for  no  except 
mad*  No  one  provision  is  referred  to 
rather  than  another.  As  the  statute  baa 
not  limited  the  acts  to  be  performed  to 
any  one  provision  less  than  the  whole, 
the  courts  have  no  authority  to  say 
that  any  one  rather  than  another,  leu 
than  the  whole  is  sufficient.  Section 
4966  in  express  terms  declares  that  'do 
person  shall  be  entitled  to  a  copyright 
unless  he  shall  before  publication  de- 
liver at  the  office  of  the  Librarian  of 
Congress,  or  deposit  in  the  mail  ad- 
dressed to  the  Librarian  of  Congress, 
at  Washington,  District  of  Columbia, 
a  printed  copy  of  the  title  of  the  book 
or  other  article,  Sic.  ;  nor  Unless  he 
shall  also,  within  ten  days  from  the 
publication  thereof,  deliver  at  the  office 
of  the  Librarian  of  Congress,  or  deposit 
in  the  mail  addressed  to  the  Librarian 
of  Congress,  at  Washington,  District  of 
Columbia,  two  copies  of  such  book,  or 
other  article,'  &c.  There  is  no  p 
room  for  construction  here.  The  stat- 
ute says  no  right  shall  attach  until 
thine  nets  have  been  performed  ;  and 
the  court  cannot  say,  in  the  face  of 
this  expresB  negative  provision,  (hat  a 
right  shall  attach  unless  they  are  per- 
formed. Until  the  performance  as 
prescribed,  there  is  no  right  acquired 
under  the  statute  that  can  be  violated. 
"  It  is  claimed  by  the  complainant  that 
section  4962  prescribes  the  essentials 
necessary  to  authorize  the  maintenance 
of  the  action  ;  and  that  the  court  can- 
not add  others.  It  is  upon  this  section 
that  it  is  sought  to  distinguish  this  case 
from  those  arising  under  former 
which  did  not  contain  the  provision. 
The  provision  relied  on  is,  that  '  no 
parson  shall  maintain  an  action  for  the 
infringement  of  his  copyright,  unless  he 
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Section  49o3  of  the  existing  statute  grants  copyright   for 
twenty-eight  years  M  from  the  time  of  recording  the  title,"  and 
•section  4004  gives  the  owner  of  tlio  copyright  a  right  of  action 
against  every  person  who,  M  after  the  recording  of  the   title 
of  any  book,"  shall  without  authority  publish  or  sell  copies. 
ilar  provisions  were  contained  in  the  earlier  statutes.    They 
do  not.  as  has  been  erroneously  held,1  enable  a  person  to  main- 
tain an  action  at  law  for  the  violation  of  copyright  before  that 
right  h*0  been  completely  Becured  by  performance  of  all  the 
statutory  requisites.    The  right  which  accrues  to  the  author  00 
recording  the  title  has  been  described  as  an  incomplete  one 
which  becomes  perfect  when  the  other  acts  prescrilied  by  the 
statute  are  performed.     "The  right,"   said   Mr.  Justice  Mc- 
Lean, in  pronouncing  the  judgment  of  the  Supreme  Court  of 
the  United  States,  "  undoubtedly  accrues  on  the  record  being 
made  with  the  clerk,  and  the  printing  of  it  as  required ;  but 
what  is  the  nature  of  that  right?     Is  it  perfect?     ]f  so,  the 
other  two  requisites  are  wholly  useless."2 


shall  give  notice  thereof  by  inserting 
In  M»  several  copies  of  every  edition 
published  .  .  if  it  be  .  .  .  iimnp  .  .  . 
by  inscribing  upon  some  portion  of  the 
face  or  front  thereof,  or  on  the  fin  i  of 
the  substance  on  which  the  same  shall 
be  nmiiiib.'i],  the  (Mowing  words : 
*'  Ktttered  according  to  act  of  Congress. 
ia  the  year  ...  by  A.  B.,  in  the  oflflg  >>f 
the  Librarian  of  Congress,  Hi  Washing- 
But  the  difficulty  in  adopting 
the  complainant's  view  it,  that  a  cause 
of  action  must  exist  before  an  action 
can  be  maintained;  end  there  can  be 
no  cause  of  action  till  a  right  exists, 
and  that  Hgfrl  has  been  violated. 

"  Ciuler  sections  4952  and  4!*Oj  Hie 
ill  f-nn  have  no  copyright  till  he 
has  performed  the  prt-M-rihed  condi- 
tions j  and  until  he  has  acquired  his 
ihere  c*i\  I*  no  violation  of 
that  right  at  all  which  can  afford  a 
ground  of  action.  Instead  of  section 
4662  being  a  limitation  ol  the  ftta  to  he 
performed,  or  alleged  in  order  to  entitle 
a  party  to  maintain  an  action,  it  im- 
poses an  additional  duty  upon  him  its 
a  prerequisite  to  it*  maintenance.  He 
most  first  acquire  a  copyright  under 


the  other  provisions  of  the  act,  and 
then,  in  order  to  enforce  his  right 
against  infringers,  he  must  also  give 
notice  of  his  right  by  the  means  pre- 
scrilied by  section  494>'J,  so  thai  other 
parties  may  not  copy  his  work  in 
ignorance  of  bis  rights.  This  seems  to 
be  the  object  of  the  provision.  An 
analogous  provision,  and  for  a  similar 
purpose,  copied  from  previous  acts,  is 
found  in  section  4900,  relating  to  patent 
rights. 

"  The  complainant's  claim  can  de- 
rive no  argumentative  support  against 
the  express  negative   provisions  of  the 
statute    already    cited    and    discussed, 
from  section  4960,  providing  for  a  pen- 
alty to  be  recovered  from  the  author 
on  failure  to  perform  all  the  conditions 
prescribed.     This  seems  to  be  tnti 
to  furnish  additional  guarantees  Kf 
attempts  of  parties   to  avail  themselves 
of  the  benefits  of  a   copyright  without 
first  performing  all  the  conditio-; 
scribed  in  order  to  confer  the  right." 
8  Sawyer.  882. 

1   Houcicault   v.  Wood.  2  Biss.  84. 
See  this  DIM  criticised  in  Chap.  XV. 

-   Whenton    r.    Peters,    8    Pet.   664. 
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Not  until  all  the  acta  prescribed  by  the  statute  are  performed 
is  tbe  copyright  perfected,  and  not  until  then  can  an  action  at 
law  be  maintained  for  its  violation.1  But  the  copyright,  when 
completed,  dates  from  the  time  of  recording  the  title,  and  from 
that  time  the  wink  is  under  the  protection  of  the  law.  Other- 
wise, there  might  be  a  period  between  the  first  and  the  last  acts 
necessary  to  perfect  the  copyright,  during  which  the  author's 
property  would  be  exposed  to  piracy  without  any  present  or 
future  remedy.  Hence,  a  wrong-doer  is  made  liable  fur  a  wrong- 
ful act  done  at  any  time  after  the  recording  of  the  title.  But  the 
remedy  at  law  for  such  wrongful  act  does  not  exist  until  the 
copyright  is  perfected.2    In  equity,  however,  the  author  may  be 


"Although  it  printed  copy  of  the  title 
of  such  hook  is  required  before  the 
publication  to  he  sent  to  the  Librarian 
of  Congress,  yet  this  is  only  as  a  des- 
ignation of  the  hook  to  be  copyrighted  ; 
and  the  right  is  not  perfected  under  the 
statute  until  the  required  copies  of  such 
copyright  book  are  after  public  mi  on 
also  sent."  Shepley,  J.,  Osgood  u. 
Allen,   1   Holmes,  MB, 

J  Concerning  one  of  the  prescribed 
requisites,  viz.,  printing  the  copyright 
■0000  in  I  he  book,  the  statute  expressly 
declares  that,  unless  this  is  done,  no 
person  shall  maintain  an  action  for  in- 
fringement,    s.  4W2. 

*  "The  acts  required  to  be  done  by 
an  author  to  secure  bis  right,  are  in 
the  order  in  which  they  most  naturally 
Iraii-j.ire.  First,  the  title  of  the  book 
is  to  be  deposited  with  the  clerk,  and 
the  record  he  makes  must  be  inserted 
in  the  first  or  second  page;  then  the 
public  notice  in  the  newspapers  is  to  be 
given;  and,  within  six  months  after  the 
pablktttioii  of  tbe  book)  n  copy  must  Ik* 
deposited  in  the  Department  of  Suite. 

"  A  right  undoubtedly  accrues  on 
the  record  Wing  made  with  the  clerk, 
and  the  printing  of  it  as  required  ;  hut 
what  is  the  nature  of  that  right  ?  Is  it 
t  i  If  so,  the  other  two  requisites 
are  wholly  useless.  How  can  the  author 
be  compelled  either  to  give  notice  in 
the  newspaper,  or  deposit  a  copy  to  the 
State  Department?  The  statute  affixes 
no  penalty  for  a  failure  to  perform  either 


of  these  acts  ;  and  it  provides  no  means 
by  which  it  may  be  enforced.  But  we 
are  told  they  are  unimportant  Acts.  If 
they  are  indeed  wholly  unimportant. 
Congress  acted  unwisely  in  requiring 
them  to  be  done.  Rut  whether  they 
are  important  ornot  is  not  for  the  court 
to  determine,  but  the  legislature  ;  and 
in  what  light  they  were  considered  by 
the  legislature,  we  can  learn  only  by 
their  official  acts.  Judging  then  of 
these  acts  by  this  rule,  we  are  not  at 
liberty  to  say  they  are  unimportant, 
and  may  be  dispensed  with.  They  are 
acta  which  the  law  require*  to  be  done, 
and  may  this  court  dispense  with  their 
performance?  But  the  inquiry  is  made, 
Shall  the  nun  performance  of  these  sub- 
sequent conditions  operate  as  a  forfeit  - 
ure  of  the  right  7  The  answer  il 
this  is  not  a  technical  grant  of  precedent 
and  subsequent  conditions.  All  the 
conditions  are  important;  the  law 
requires  them  to  be  performed,  and 
consequently  their  performance  is  es- 
sential to  a  perfect  title.  On  the  per- 
formance of  a  part  of  them  the  right 
vests,  and  this  was  essential  to  its  pro- 
tection under  the  statute ;  but  other 
acts  are  to  be  done,  unless  Congress 
have  legislated  in  vain,  to  rentier  the 
right  perfect.  The  notice  could  not  be 
published  until  after  the  entry  with  the 
clerk,  nor  could  the  hook  be  deposited 
with  the  Secretary  of  Slate  until  it  was 
published.  But  these  are  acts  not  less 
important  than   those   which    are  re- 


STATUTORY   REQUISITES. 


2G9 


entitled  to  protection  as  soon  as  the  title-page  is  recorded,  and 
fcefore  the  copyright  is  completely  secured,  provided  he  has  not 
loeen  guilty  of  negligence  in  completing  his  title.1 

It  wan  held  under  the  act  of  1790,  that  the  copyright  was 

mot  defeated  by  failure  to  deliver  a  copy  of  the  hook  within  the 

time  preacril>ed,  provided  such  delivery  was  made  before  the 

beginning   of  the   action.1     This  doctrine   is   clearly  wrong. 

The   statutes  have   expressly  named   the  time  within   which 

copies  shall  he  delivered,  and  the  courts  have  repeatedly  held 

that  a  strict  compliance  with  the  statutory  requirements  is 

essential.     In  the  recent  case  of  Chase  v.  Sanborn,  the  Circuit 

ui  of  the  United  States  held  that  it  was  not  enough,  under 

tli-'  act  of  1831,  to  show  that  a  copy  of  the  work  had  been 

delivered  to  the  clerk  of  the  District  Court,  but  that  it  must 

ap[»ear  that  such  delivery  had  been  made  within  the  prescribed 

-    of  three  months.8 

Requisites  in  Case  of  New  Edition*.  —  Successive  editions  of  a 
book  which  are  mere  reprints  of  the  first  edition  will  be  pro* 
tected  by  the  copyright  obtained  for  the  first  edition  without 
the  title  being  recorded  anew  or  additional  copies  delivered. 
Tin-  original  copyright  notice,  however,  must  appear  in  each 
y  of  every  edition.4  But  if  a  subsequent  edition  contains 
new  matter,  or  substantial  changes  in  the  old,  it  will  be  u> 
sary,  in  order  to  protect  such  additions  or  alterations,  to  obtain 
new  copyright;  in  which  case  all  the  requirements  of  the 
statutes  must  be  observed,  including  a  notice  of  the  new  entry 
of  copyright  to  be  printed  in  such  edition.5 


quired  to  be   done  previously.     They 
form  ■  part  of  the  title,  ami  until   they 
arc  performed,  tin-  title  is  not  perfect. 
•posit  >>f  (he  book  in  the  Deport- 
ment  of  StMte   may  be  important   to 
i>  K  «t  any  future  period,  should 
the  copyright  be  contested,  or  an  un- 
laim    of    authorship   be   as- 
serted."      McLean,    J.,     Wheatoo     ». 
664. 
'  i ■.;!!.■  ..   Derby,  I  McLean,  828. 
I   these  thing*   (required  by  the 
statutcj   are  done,"  said   Mr.  Justice 
McLean,  "  the  copyright  is  not  perfect . 
although  by  taking   the   incipient  step, 
a  right  is  acquired  which  chancery  will 


protect  until    the   other   acts   may  be 
done."     Ibid.  332. 

1J  Dwight  v.  Appleton,  1  N.  V.  Leg. 
Obs.  l'Jd.  The  work  was  in  five  vol- 
umes; the  first  and  third,  but  not  the 
others,  had  been  delivered  to  the  Secre- 
tary of  State  within  the  pre.-.  I 
time.  See  also  opinion  of  Attorney- 
Uenerul  Wirt,  in  DabuU's  Case,  1  Up. 
Attv.-Uen 

•  o  I .  B.  Pat  Off  Gai.  982. 

•  0.    A    ft  I     M     I     IMS]    act    of 
June  IS.  1S74,  IS  L    S.  Bfc  at  L.  7S. 

•  Lawrence  o.  liana,  2  Am.  L.  T. 

L    KH    117-418;  Farmer  v.  Cal- 
vert Lithographing,  Engraving,  &  Map- 
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Must  Original  Copyright  Notice  be  Printed  in  Revised  Edition  ? 

—  lik  Lawrence  v.  Dana,  the  Circuit  Court  of  the  United  States 
held  that  it  is  not  necessary  to  print  in  a  revised  edition  the 
notice  of  the  original  entry  of  copyright,  in  addition  to  the 
notice  of  the  new  entry.1 


Publishing  Co.,  6  Am.  L.  T.  R.  168; 
Bank?  ft  McDivitt.  ISBlutchf.  168.  169. 
1  -1  Am.  L.  T.  It.  k.  e,  402.417-418. 
The  same  question  was  raised,  but  not 
judicially  discussed  or  decided,  in 
Hunks  ft  McDivitt,  13  Blatchf.  163, 
lo'J.  In  Lawrence  ft  UiuiR,  Mr.  Justice 
Clifford  laid :  "  Second  defect  in  the 
copyright,  as  alleged  in  argument  by 
the  respondent,  'consists  in  the  omis- 
sion to  give  notice  in  said  editions  of 
the  copyright  secured  in  the  oriejimtl 
edition.*  Persons  desirous  of  securing 
a  copyright  must  comply  with  the 
Condition*  of  the  copyright  act,  mid  if 
they  fail  to  do  so  they  »re  not  entitled 
to  the  benefit  of  its  provisions.  Au- 
thorities to  support  that  propusiiion 
are  not  necessary,  as  those  conditions 
are  prescribed  by  an  act  of  Congress. 
Deposit  OBUt  l>e  made  before  publica- 
tioi),  if  the  subject-matter  is  a  book,  of 
a  copy  of  such  book  in  the  dork's 
office  of  the  district  court,  as  before 
explained ;  and  the  applicant  must 
give  insinuation  of  copyright  being 
secured,  by  causing  to  be  inserted,  in 
the  several  copies  of  each  and  every 
edition  published  during  the  term  se- 
cured, on  the  title-page  or  the  page 
succeed iug,  the  following  word-,  vi?.  . 
*  Entered  according  to  SCI  of  Congress 
in   the  year  ,   by   A.   B.,  in  the 

clerk's  office  of  the  district  court  of 
,*  (as  the  case  may 
be).  Beyond  doubt,  the  omission  to 
comply  with  those  requirements  ren- 
ders the  copyright  invalid,  a*  the  set 
pro  tides  thai  bo  person  shall  be  emi- 

ilnl  to  the  benefit  of  the  net  Boteta  he 
fulfils  those  conditions;  but  the  im- 
portant inquiry  arises,  What  are  those 
conditions  >  Full  compliance  with 
the  oondhioDi  prescribed  in  the  fourth 
M  nt  the  act  is  conceded  ;  hu; 
the  theory  of  the  respondents  is  that 
the    fifth    section    of     the      act    re- 


quires that  the  same  notice  in  MAtfla 

must  be  inserted  in  the  - 
copies  of  each  and  every  edition  pub- 
lished during  the  term  secured,  so  that 
the  Becond  and   every  ■obstCQWSOt   edi 
lion  shall  correctly  specify  the  date  ol 
the    original    entry        They     cite    no 
authorities   which   support  the   propo- 
sition, and  they  assign  no  reason*  in 
support    of   it,    except    that    the  act 
makes  no  provision  for  a  change  of  t 
dale  in   the   successive   notices   to  be 
given,  and  that  the  omission  to  give 
notice    of    the   original    copyright 
subsequent   editions   tends   to   mislead 
Che  public.     Acts  of  Congress  are  to  be 
construed  by  the  rules  of  the  common 
law,   and   the  construction   should  b 
such  ns  will  carry  into  c  fleet  the  tru 
intent  arid  meaning  of  the   legislature 
but  the  province  of  construction  cat 
never   extend    beyond    the     language 
employed  as  applied  tot  [mat- 

ter and  the  surrounding  circumstances. 

"Change  of  date  in  the  notice  i 
quired  in  case  of  successive  editions 
the  same  book,  it  may  be  BOBOodtd, 
not  contemplated  by  the  fitih  section 
the  copyright  act ;  hut  the  meaning 
the  provision  is  that  a  new  notice 
the  same  preseril»ed  Ibrm  shall  be 
given  in  every  improved  edition  pub- 
lished during   the    term.     Cmnplian 

with  that  requirement,  whoa  the  orig- 
inal edition  is  published,  is  a  ful 

tntioii  for  that  edition  throughout  the 
term  ;   but  it    is   no   protection   to 
iseood  edition   with  n«ites,   mir  to  an 
succeeding  edition  with  improvements, 
because    the   requirement    is   that    the 
'information     of    copyright    secured 
shall  he  '  inserted  In  the  several  oopfe 
of  each  and  every  edition.'     Nee.; 
comply  wnJi  that  oanditkn  in  :t  ■ 
edition   will  not  vitiate  the  copyright 
of  the  original  edition,  if  it  was  regu- 
luriy   secured,  nor  will  a  valid  copy- 
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In    my  judgment   this  is  not   the    right   interpretation    of 
tAxe  law.     The  decision  was  rendered  uudcr  the  act  of  1831. 


e-ight  of  a  second  edition  cure  Del 
defects  in  the  copyright  of  the  original 
edition.  Copyrights  of  the  editions  of 
m  work  other  than  the  original  edition 
are  granted  for  addition?  to,  emenda- 
tion of,  or  improvements  in  the  work, 
and  every  copyright  should  bear  date 
of  the  day  when  it  was  secured. 

ithore  or  proprietor*  of  a  book 
for  which  a  copyright   is  secured  me 
ired  hy  the  second  section  of  the 
act  of  the   3d  of  March.  1866,  '  within 
one  month  of  the  date  of  publication  ' 
to  transmit,  free  of  postage  or  otbei 
eip<  nse,  a  printed  copy  of  the  book  to 
the  libr.irv  ol  Oongren  «t  rVaahmgton, 
for  the   use   of  said   library  ;  and  (he 
provides  that,  in  the  con- 
struction of  that   act  the   word   book 
shall   t>e  con-trued    in  menu  cmtv  vol- 
u me   and   part   of  a  volume,  together 
with  all  maps,  prints,  or  other  engrav- 
ing* belonging  thereto,  and  shall  in- 
4   copy  uf  any  second  or  subse- 
quent edition  which  shall  be  published 
with    any   additions;    but    the   | 
enacts   that    the    author  or  proprietor 
en-quired  to  deliver  to  the 
•aid  library  any  copy  of  the  Mooad  or 
•ny   subsequent  edition  of  any  book, 
Unlca*  the  same  shall  contain  additions 
as  aforesaid,  nor  of  any  book   not  the 
j  right.     Prior  to   the 
passage   of  that  act,   the  courts    had 
decided  that  the  '  information  of  copy- 
right  being  secured,'  if  duly  entered  In 
the  rlf*t  volume  of  :i  work  of  several 
Volumes,    w.is   sufficient ;    but  nil  the 
■  the  provision  is  merely   in 
stliri:  i  true  intent  and  mean- 

r  right  net.     D wight  v. 
Applet  on.    1    N.   V.   Leg.    Oba.    195. 
equent    editions    without   altera- 
or    additions   should    have    the 
same   entry,    l«  J    tind    their 

only    protection    in    (he  original    copy- 
but  second  or  subsequent  edi- 
tions with  iioiei"  or  other  improvements 
are  >  within  the  meaning  of 

.'lit  nets,  and  the  am 
i  letors  of  tiie  same  are  requ 


1  deposit  a  printed  copy  of  such  book,' 
and  'give  information  of  copyright 
being  secured,'  as  if  M  prior  edition  of 
the  work  had  ever  been  published; 
and  the  term  of  the  copyright  as  to 
the  notes  or  improvements  is  com- 
puted from  the  time  of  recording  the 
title  thereof,  ami  not  from  the  time  of 
recording  the  title  of  the  original  work. 
ipyrighle,  like  letters-patent, 
afford  no  protection  tu  what  was  not 
in  existence  at  the  time  when  they 
were  granted.  Improvements  in  an 
invention  not  made  when  the  original 
letters-patent  were  issued  are  not  pro- 
tected by  the  letters-patent,  nor  are 
the  improvements  in  a  book  not  made 
or  cotepoesxl  when  the  primed  copy  of 

the  book  was  deposited  and  the  title 
thereof  recorded  as  required  in  the 
fourth  section  of  the  copyright  act. 
Protection  is  afforded  by  virtue  of  a 
copyright  of  a  book,  if  duly  granted, 
to  all  the  matter  which  the  book  con- 
tained when  the  [>rinted  copy  of  the 
same  was  deposited  in  the  office  DJ 
clerk  of  the  district  court,  as  required 
l.v  the  fourth  section  of  tin-  copyright 
act;  but  new  matter  made  or  com- 
posed afterward  requires  a  new  copy- 
right, and  if  none  is  taken  out,  the 
matter  becomes  public  property,  just 
as  the  original  book  would  have  be- 
come if  a  copyright  tor  it  had  never 
been  secured.  Publishers  nun  L.  n 
the  habit  of  inserting  more  Hum  one 
DOtiee  in  new  edition*,  hut  (here  is  no 
Bet  of  Congress  prescribing  any  such 
condition.  Whenever  u  renewal  is 
Obtained  under  the  second  section  of 
the  copyright  act,  the  requirement  is 
that  the  title  of  the  work  so  secured 
thai]  l>e  a  second  tune  recorded,  and 
that  the  upplii  i«nl  must  comply  with 
all  the  other  regulations  in  regard  to 
Original  copyrights  ;  but  there  is  noth- 
any  act  of  Oojtgieai  to  show  that 
stive  edition  mutt  ij 

the  date  ol  the  original  copyright,  as 
contended  by  the  respondents.  Ten- 
dency to  mislead  the  public  cannot  be 
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But  the  provisions  of  tlie  existing  statute  are  substantially  the 
same  as  those  of  the  former  one.  I  shall  consider  the  statute 
now  in  force. 

Section  4902  of  the  Revised  Statutes  enacts  that  "  no  person 
shall  maintain  an  action  for  the  infringement  of  his  copyi  i 
unless  he  shall  give  notice  thereof  hy  inserting  in  the  several 
copies  of  every  edition  published  M  words  showing  in  what  year 
and  by  whom  the  copyright  was  entered.1  Taken  in  connec- 
tion with  the  entire  statute,  the  object  and  effect  of  this  pro- 
vision are  reasonably  dear.  The  statute  makes  no  express 
provision  for  securing  new  copyrights  for  successive  editions 
of  a  book.  If  one  edition  does  not  differ  from  another,  they 
are,  as  far  as  copyright  is  concerned,  the  same  work.  If  any 
one  contains  new  or  revised  matter,  it  is,  as  far  as  it  differs 
from  another,  a  new  work  within  the  meaning  of  the  law. 
Copyright  is  secured  in  the  same  manner  as  in  the  case  of  a 
new  work.  Hence,  there  is  no  necessity  for  express  statutory 
provision  for  editions  differing  from  the  original.  Congress, 
then,  in  requiring  the  notice  of  entry  to  appear  in  each  volume 
of  every  edition,  had  in  view  but  one  copyright  and  but  one 
notice  of  entry ;  and  these  were  the  original  ones.  The  statute 
had  already,  in  a  previous  section,  prescribed,  as  conditions  of 
securing  copyright,  that  the  title  of  the  bouk  should  be  recorded 
before  publication,  and  two  copies  delivered  after  publication.1 
Nothing  would  he  gained  by  requiring  these  things  to  be  done 
again,  when  a  new  edition  of  the  work  is  published  under  cover 
of  the  original  copyright,  ileuce,  their  repetition  is  not  re- 
quired. But  the  purpose  of  the  copyright  notice  is  to  inform 
the  public  when  and  by  whom  the  book  was  copyrighted ;  and 
it  is  evident  that  this  object  is  not  attained  unless  this  informa- 
tion is  given  in  every  copy,  not  only  of  the  first,  but  of  e\ 
edition  published.  To  make  this  requirement  char,  ami  to 
prevent  the  construction  that  the  copyright  once  secured  could 
not  afterward  be  forfeited  by  omission  to  print  the  copyright 

successfully  predicated  of  a  copyright  gesiion  of  the  respondents   UpOQ  that 

in  due  form  of  law,  where  it  appears  subject."'  2  Am.  L.  T.  R,  s.s.  418. 

that  the  parly  who  secured  it  complied  l  Section  6  of  the  act  of  1831   iru 

with   ull  the   conditions  prescribed   in  substantially  the  same. 

the  copyright  act,   which   is  all   that  *  «.  4yj'j. 
need  be  remarked  in  reply  to  the  sug- 
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notice  in  any  subsequent  edition,  Congress  expressly  declares 
that  such  notice  shall  appear  in  every  edition.     No  mention  is 
made  of  the  notice  of  any  new  copyright  obtained  for  a  subse- 
quent edition ;  and  the  statute  cannot  rightly  be  construed  to 
the  effect  that  Congress  in  making  the  provision  under  consid- 
eration had  this  notice  iu  view.     Such  construction  defeats  the 
object  of  requiring  a  notice  to  be  given.     For  the  notice 
of  the  new  entry,  while  it  gives  the  required  information  con- 
cerning the  new  copyright,  does  not  show,  what  the  statute 
expressly  declares  shall   lie  shown,  when  and   by  whom  was 
entered  that  copyright,  which  alone  protects  the  greater  part 
of  the  new  edition.     Moreover,  to  prescribe  that  the  notice  of 
entry  of  the  new  copyright  in  any  edition  shall  be  printed  in 
that  edition  would  be  as  unnecessary  as  it  would  be  to  re-enact 
the  other  statutory  requisites  essential  to  secure  copyright  in  a 
now  edition.     Hence,  as  applied  to  any  other  than  the  original 
notice  of  entry,  the  provision  of  the  statute  under  consideration 
is  wholly  superfluous.     Applied  to  that  notice,  it  is  intelligible 
and  useful. 

It  is  conceded  that  the  printing  of  the  original  notice,  or  the 
absence  of  it,  in  any  subsequent  edition  can  have  no  effect  on 
the  copyright  in  the  new  matter  of  that  edition.  Such  matter 
is  entirely  distinct  from  the  original  work,  and  is  protected  by 
a  copyright  wholly  independent  of  the  original  copyright.  In 
other  words,  as  has  been  said,  the  revised  edition,  to  the  extent 
that  it  differs  from  any  preceding  edition,  is  a  new  work  within 
the  meaning  of  the  law.  It  is  not  less  true  that  the  copyright 
secured  for  a  new  edition  extends  only  to  what  is  new  in  that 
edition,  and  does  not  protect  what  was  before  published.  The 
wter  is  protected  by  the  copyright  secured  for  it,  and  not  by 
^y  copyright  afterward  obtained. 

Whether,  then,  the  original  work,  or  any  unchanged  matter 
w"ich  appeared  in  it,  is  entitled  to  protection,  is  to  be  deter- 
ged solely  by  the  validity  of  the  original  copyright,  and  is  in 
no  wise  alfec ted  by  the  fact  whether  another  copyright  for  an 
lmproved  edition  has  or  has  not  been  obtained.  It  is  conceded 
w&t  each  copy  of  every  edition  which  is  not  different  from  the 
ongiaal  must  contain  the  original  notice,  and  that  atiy  cop- 
les  published  without  such  notice  become  common  property. 

18 
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The  principle  is  the  same  when  the  original  is  reprinted  with 
new  matter  in  a  new  edition.  The  new  copyright  covers  the 
new,  but  not  the  old,  matter ;  the  new  notice  of  entry  applies 
fed  what  then  first  appears  in  print,  bat  not  to  what  was  before 
published.  In  such  ease,  the  original  work  is  reprinted  with- 
out the  notice  of  entry  of  that  copyright  by  which  alone  it  is 
protected.  It  must  therefore  become  common  property,  not 
less  than  when  it  appears  without  the  notice  of  a  new  entry  of 
copyright. 

I  have  given  what  in  my  judgment  is  the  right  construction 
of  the  statute.  But  it  should  be  remembered  that  the  contrary 
doctrine  has  been  expressly  affirmed  by  so  learned  a  jurist  as 
Mr.  Justice  Clifford. 

Books  in  two  or  more  Volumes,  —  When  a  book  IS  pub! 
in  more  volumes  than  one,  it  is  obvious  that  a  copy  of  each 
volume  must  be  delivered  to  the  Librarian  of  Congress.  If  the 
several  volumes  are  issued  at  the  same  time,  there  would  seem 
to  bo  no  reason  why  the  process  of  recording  the  title  should 
be  repeated  in  the  ease  of  each  volume.  But  a  different  rule 
might  be  held  to  apply  where  the  volumes  are  issued  at  consid- 
erable intervals  of  time.  In  a  case  decided  in  1840,  it  was 
held  that,  where  the  notice  of  entry  had  appeared  only  in  the 
first  volume  of  a  work  in  five  volumes,  the  validity  of  the  copy- 
right in  the  other  four  was  not  thereby  defeated.1  The  statute 
does  not  expressly  prescribe  that  the  copyright  notice  shall  l>c 
printed  in  every  volume.  But,  as  the  chief  object  of  requiring 
the  notice  to  be  given  iB  to  inform  and  warn  the  public  that  the 
book  is  protected  by  a  copyright,  which  cannot  be  infringed 
with  impunity,  it  is  clear  that  the  intention  of  Congress  may 
be  often  defeated, unless  the  prescribed  notice  appears  in  every 
volume  of  the  work. 

Newspapers  and  Magazines.  —  When  the  different  parts  or 
numbers  of  any  publication  can  be  regarded  as  independent 
and  distinct  productions,  a  separate  copyright  must  be  secured 
for  each  one,  and  all  the  requirements  of  the  statute  must  be 
performed  in  the  crrc  of  each  one.  Thus,  each  krambec  of  a 
newspaper,  magazine,  or  other  periodical,  is  a  distinct  publica- 

•r  number.     Hence,  a  dis- 


>olly  indepc 


any 


»  Dwight  v.  Appleton,  1  N.  Y,  Leg,  Obi.  196. 
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tinct  copyright  must  be  obtained  for  each  number.  To  secure 
copyright  Tor  an  article  published  in  a  newspaper,  or  other 
uneopvriirlited  publication,  the  copyright  notice  printed  at 
the  lu-ad  of  the  article,  or  in  some  other  conspicuous  place, 
would  doubtless  be  a  sufficient  compliance  with  that  provision 
of  the  statute  which  requires  such  notice  to  be  printed  on  the 
titlepnge,  or  that  next  following,  of  a  book. 

Delivery  of  Copies  to  Librarian  of  Congress.  —  Section  4956 
of  the  Revised  Statutes  provides,  as  has  been  shown,  that  no 
person  shall  be  entitled  to  copyright  unless  he  shall  deliver  or 
mail  to  the  Librarian  of  Congress  two  copies  of  the  book  or 

for  which  protection  is  claimed.  Section  4959  deol 
that  the  owner  of  every  copyright  book  or  other  article  shall 
deliver  or  mail  to  the  librarian  "  within  ten  days  after  its 
publication,  two  complete  printed  copies  thereof,  of  the  best 
i  issued,  or  description  or  photograph  of  such  article  as 
hereinbefore  required,  and  a  copy  of  every  subsequent  edition 
vlieri'in  any  substantial  changes  shall  be  made.'' 1  Failure  to 
comply  with  this  requirement  will  subject  the  owner  of  the 
copyright  to  a  penalty  of  twenty-five  dollars.2  But  there  can 
he  little  doubt  that  copyright  may  be  secured  by  delivering  two 

of  the  work,  pursuant  to  section  4956,  although  such 
copies  may  not  be  of  "  the  best  edition  issued,"  as  required  by 
section  4959. 

on  4960  provides  that  **  the  proprietor  of  any  copyright " 
shall  be  liable  to  a  penalty  of  twenty-five  dollars  for  failure  to 
deliver  to  the  Librarian  of  Congress,  within  ten  days  after  pub- 
lication, two  copies  of  the  book  or  other  article.     This  provision, 

m image  imports,  doubtless  applies  only  to  publications 
which  have  been  entered  for  copyright,  and  not  to  those  for 


1  This  tection  i»   an  ilium  rat  inn  of 

'">»   lu'ntlv   statutes    are    sometimes 

«i»»n.   What  purpose  it  was  designed 

-  by  no  means  clear.    If  it 

***  intended  to  rnuke  the  delivery  of 

the  best  edition"  of  a 


together.  The  only  effect  of  section 
£900  is  to  secure  for  the  library  of 
CongrejU,  under  a  penalty  of  twenty- 
five  dollars  for  non-delivery  imposed  by 
section  -I960,  two  copies  of  the  best 
edition,  instead  of  two  copies  of  any 
"w'c*1  ntiul  to  copyright,    edition,  as  required  by  section  4966. 

Out  object  would  not  only  have  been  Moreover,  the  word  description  is  care- 
wittr  WOnd  by  inserting  the  words  lessly  and  erroneously  used  in  sec- 
I*"  edition   in    Met  but   it     tion  4959,  as  will  be  seen   by  a  care- 

■  d  by  the  construction  which    ful    comparison  of    this   with  section 
mu»'  be  given  to  the  two  sections  token    4956.  *  b.  4%0. 
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which  the  protection  of  the  statute  is  not  claimed.  Surely,  it 
is  optional  with  an  author  or  publisher  either  to  accept  or 
decline  the  privileges  offered.  In  the  former  case,  he  is  subject 
to  the  provisions  of  the  statute.  But  when  he  chooses  to  pub- 
lish his  work  without  making  any  claim  of  copyright,  and  the 
statute  grants  him  no  privileges,  there  is  no  reason  for  believing 
that  Congress  intended  to  subject  him  to  any  statutory  penalties. 

Penalty  for  Falsely  Printing  Copyright  Notice.  —  Any  person 
who  causes  a  copyright  notice  to  be  printed  in  a  book,  or  on 
any  other  article,  for  which  he  has  not  obtained  a  copyright,  is 
made  "  liable  to  a  penalty  of  one  hundred  dollars,  recoverable, 
one-half  for  the  person  who  shall  sue  for  such  penalty,  and  one- 
half  to  the  use  of  the  United  States."  * 

Fee*  for  Securing  Copyright.  —  The  only  fee  charged  for 
granting  a  copyright  is  one  of  fifty  cents,  to  be  paid  to  the 
Librarian  of  Congress  for  recording  the  title  of  a  book  or  the 
description  of  a  work  of  art.3  A  copy  under  seal  of  such  record 
may  be  obtained  from  the  librarian  by  paying  fifty  cents. 
But  the  taking  of  such  copy  is  optional  with  the  owner  of  the 
copyright.  Its  chief  use  seems  to  be  as  evidence  in  a  court 
that  the  title  of  the  work  has  been  recorded  in  conformity  with 
the  law ;  and  for  this  purpose  a  copy  of  the  record  may  be 
obtained  any  time  before  it  is  needed. 

Written  assignments  of  copyright  are  required  to  be  depos- 
ited in  the  office  of  the  Librarian  of  Congress  within  sixty  days 
after  their  execution.8  One  dollar  must  be  paid  to  the  librarian 
for  recording  and  certifying  an  assignment.  A  copy  of  the 
assignment,  with  a  certificate  under  seal  of  the  record,  may  be 
obtained  by  the  payment  of  one  dollar.4 

How  to  Secure  Renewed  of  Copyright,  —  In  order  to  secure  a 
renewal  of  copyright  for  the  additional  term  of  fourteen  years, 
which  is  given  to  the  author  or  his  widow  or  children,  such 
person  is  required  to  record  "  the  title  of  the  work  or  descrip- 
tion of  the  article  so  secured  a  second  time,1'  and  to  cooplj 
"  with  all  other  regulations  in  regard  to  original  eopyri>_ 
within  six  months  before  the  expiration  of  the  fir^t  term.  And 
such  person  shall,  within  two  mouths  from  the  date  of  said 


»  a  1888. 


*  b.  4958. 


*  Act  of  June  18,  1874,  a.  2  ;  18  U.  S.  St.  At  L.  79. 


•  8.  40&6 
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renewal,  cause  a  copy  of  the  record  thereof  to  be  published  in 
one  or  more  newspapers,  printed  in  the  United  States,  for  the 
space  of  four  weeks." l 


Great  Britain. 

In  England,  there  are  no  statutory  regulations  whose  observ- 
ance is  essential  to  the  vesting  of  copyright  in  works  of  litera- 
ture. Such  works  must  be  registered  at  Stationers'  Hall 
before  an  action  at  law  or  a  suit  in  equity  can  be  brought  for 
piracy ;  but  the  validity  of  the  copyright  is  not  affected  by 
non-registration.  Delivery  of  copies  to  certain  libraries  is 
rei|iiiroil ;  but  neither  the  copyright,  nor  the  remedies  for  its 
invasion,  are  made  dependent  on  such  delivery. 

Delivery  of  Copies  to  Libraries. — The  present  statute  requires  a 
copy  of  every  book  published  to  be  delivered  to  the  British  Museum 
within  a  prescribed  time  after  publication  ;a  and,  conditionally, 
to  tin-  Stationers'  Company  for  each  of  the  following  libraries : 
the  Bodleian  at  Oxford,  the  Public  at  Cambridge,  the  Library  of 
the  Faculty  of  Advocates  in  Edinburgh,  and  that  of  Trinity  Col- 
lege in  Dublin.3  The  author  or  publisher  is  not  bound  to  deliver 
acopy  for  any  of  the  four  libraries  last  mentioned,  unless  a  writ- 
ten demand  is  made  on  behalf  of  the  library  within  one  year 
after  the  publication  of  the  book ;  and  the  copy  delivered  need  not 
be  of  the  best  edition.  The  delivery  to  the  British  Museum  is 
MCWsary  without  demand,  and  the  copy  must  be  one  of  the  best 
printed.  The  penalty  for  failure  to  deliver  copies,  either  to  the 
British  Museum  or  the  other  libraries,  is  forfeiture  of  the 
*aluc  of  the  copy  which  should  have  been  delivered,  and  a  sum 
lot  exceeding  five  pounds  to  be  recovered  by  the  librarian  or 
flier  officer  of  the  library.4  The  above  provisions  concerning 
t«e  delivery  of  copies  apply  to  all  productions  which  may  be 
regarded  as  books  under  the  5  &  6  Vict.  c.  45  ;c  including  dra- 
matieand  musical  compositions,  maps, and  charts, but  not  prints, 
engravings,  photographs,  works  of  art,  Ac,  unless  published  as 
i»rt  of  a  book. 

Rir.  Sl  i.  4954.  »  s.  8. 

.     **  0  VicL  c.  45,  s.  6.     Different         «  s.  10. 
~*  for  delivery  are  prescribed  fur 


fflftm 


5  See  definition  of  book  in  s.  2. 


t  placet  of  publication. 
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Registration.  —  Books.  —  The  statute  of  Anne  provided  that 
no  person  should  be  liable  to  its  forfeitures  or  penalties  for 
printing  any  book,  unless  the  title  thereof  bad  teen  registered 
before  publication  at  Stationers'  Hall.1  But  this,  as  judicially 
construed,  did  not  make  registration  necessary  to  complete  the 
copyright,  and  did  not  bar  the  owner  from  bringing  an  action 
for  damages,  although  the  book  had  not  been  registered.3 

The  statute  of  Victoria  now  in  force  provides  for  the  entry, 
by  the  owner  of  the  copyright,  in  the  registry  book  of  the 
Stationers'  Company,  of  the  title  of  the  hook,  and  the  time  of 
first  publication,  and  the  name  and  the  place  of  abode  of  the 
publisher  and  the  owner.3  The  charge  for  registration  is  five 
shillings.  A  certified  copy  of  registration  may  be  obtained  for 
five  shillings,  and  is  prima  facie  proof  of  ownership,  but  subject 
to  lie  rebutted  by  other  evidence.*  The  statute  declares  that 
no  person  shall  maintain  an  action  or  suit,  at  law  or  in  equity, 
for  the  infringement  of  copyright  in  a  book,  unless  before  the 
beginning  of  the  action  or  suit  the  book  has  been  registered ; 
but  "  the  omission  to  make  such  entry  shall  not  affect  the 
copyright  in  any  book,  hut  only  the  right  to  sue  or  proceed  in 
respect  of  the  infringement  thereof."6 

The  utility  of  the  provision  requiring  registration  is  not 
apparent.     The  validity  of  the  copyright  is  in  no  "wise  affected 


i  8  Anne,  c.  19.  s.  2. 

a  "  It  was  always  held,"  said  Lord 
Mansfield,  "  tliat  the  entry  in  Sta- 
tioners' Hall  was  only  necessary  to 
enable  the  party  to  bring  his  action  for 
the  penalty.  But  the  property  is  given 
absolutely  to  the  author,  at  least  during 
the  term."  Tonson  v.  Collins,  I  W. 
Bl.  830.  See  also  Beekford  v.  Hood. 
7  T.  K.  620;  Cadelt  v.  Huberts,  5  I'm. 
App.  Ca*.  498 ;  University  of  Cam- 
bridge V.  Bryer,  IB  East,  817  ;  llundell 
ft  Murray,. lac.  .'ill  ;  Collmrn  ft  Simnn, 
2  Hart.  MS  ,  Murray  v.  Bogue,  1  1  frew. 
858.  The  report  of  Black  well  «•.  Har- 
per in  2  Aik.  86,  represents  Lord 
Hardwicko  assaying.  "Upon  the  act 
of  H  Anne  the  clause  of  registering 
with  the  Bottom*1  Company  is  rela- 
tive to  the  penally  un<l  thr  fuo/itii 
not  vtJil  without  such  entry."     Doubtless 


the  words  here  Italicized  are  incorrectly 
reported.  According  to  the  report  of 
the  same  case  in  Barnardiston,  Ch.  218, 
Lord  Hardwicko  said  that  registration 
"  is  only  a  provision  that  is  necessary 
to  he  complied  with  when  the  penalty 
of  that  act  is  taken  advantaL 

»  6  &  6  Vict.  c.  4ij,  s.  13.  In 
Stevens  v.  Wildy,  19  L.  J.  x.  s.  (Ch.i 
V.M,  the  court  expressed  the  opinion 
that  the  author,  without  making  an 
assignment,  may  associate  any  person 
with  himself  as  the  registered  owner  of 
the  copyright. 

*  s.  11.  See  Boosey  ft  Davidson, 
13  Q.  B.  257;  JtOheja  ft  K\k-,  1*  Be 
Sens.  Cas.  2d  sor.  900  ;  Hnzliti  *  T,m 
pieman.  18  L.  T.  *.  a.  598;  Graves'* 
Case.  Law  Kep.  4  Q.  B.  71-V 

*  s.  24. 
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1/  registration  or  its  omission.  Nor  does  registration  serve  as 
a  notice  to  the  public  that  the  book  is  protected,  and  therefore 
cannot  lawfully  be  reprinted  without  lieense.  The  owner  is 
not  required  to  shot*  that  the  book  was  registered  when  the 
offence  complained  of  was  committed.  Registration  is  merely 
a  formal  act  which  must  be  performed  before  the  action  or  suit 
il  bought,  ami  may  be  done  at  any  moment  before  that  time. 
it  is  simply  the  first  step  hi  the  legal  proceedings  against 
piracy.1  But,  to  entitle  a  person  to  sue,  a  strict  compliance 
with  the  requirements  of  the  statute  as  to  registration  must  be 
shown.  A  false  entry  of  any  fact  required  by  the  .statute  will 
defeat  the  registration.3  It  is  not  enough  to  register  the  month 
of  publication  ;  the  day  must  be  given.3  An  error  of  two  days 
iu  the  date  of  publication,  as  entered  in  the  registry,  has  been 
held  to  defeat  the  owner's  right  to  sue.*  So  also  the  registration 
waa  held  to  be  vitiated  by  a  slight  error  in  the  name  of  the  firm 
red  as  owners.5  But,  while  such  defects  iu  the  registra- 
tion will  defeat  a  suit  already  begun,  a  new  and  correct  entry 
iii  the  registry  may  be  made,  and  another  action  brought.0  No 
literary  work  can  be  lawfully  registered  before  it  is  published  j 
hence,  an  action  at  law  or  a  suit  in  equity  for  the  infringement 
of  copyright  cannot  be  brought  until  after  the  publication  of 
the  work.  "  It  is  inconsistent  with  the  whole  scheme  of  the 
Copyright  Act,"  said  Vice-Chancellor  Wood,  "  that  you  should 
be  able  to  register  a  book  not  published  ;  as  the  act  gives  a 
right  merely  from  the  date  of  first  publication,  and  it  must, 
therefore,  be  idle  to  register  a  book,  as  it  were,  in  embryo/' 7 


1  Murraj  v.  Bogue.  I  Drew.  368  ; 
SUninrtl  p,  Lee,  Law  Rep.  6  Ch.  816; 
HugR  t>.  Scott,  Law  Rep.  18  Eq.  444  ; 
0°ub»ud  p.  Wallace,  36  L.  T.  n.  b.  704. 
A  dirterent  law  has  been  made  coneern- 
inS  ptintings,  drawings,  and  jilmt<>- 
P*pt'»,  in  which  case  Ihe  provisions  of 
"*  statute  relating  to  registration  mu-t 
** complied  with  hetore  the  offence  is 
commit^.    See  i»*t,  p.  281. 

itte  r  Goods,  ~  Ca.  i).  842. 

Mutliieson  v.  Harrod,  Law  Rep. 
'  *q-  270.  See  also  remarks  of  Blaok- 
7rn,  J,  W.kxI  v.  Bower,  Law   Rep. 

4  Low  r.  UoQlledge,   83  L.  J.  n.  s. 


(Ch.)  717.    See  also  Page  v.  Wisden,  20 
L.  T.  w.  h.  435. 

*  Low  v.  Roulledge,  supra.  But 
where  the  address  of  the  publishers 
was  given  as  the  abode  of  the  author. 
who  did  not  reside  in  England,  the 
ration  was  held  to  he  good. 
Lover  >•.   Duvidsnn,  I  C  B,  N.  a.  182. 

"  Low  t\  Rout  ledge,  Law,  Rep.  1 
Ch.  l'-;:  Standard  v.  Le,  i\  |.|  :;|i,  ; 
ilogg  r.  BoOtS,  Luff  Rep.  1H  Eq.  444. 

7  C*>rrenpondiriL   Newnjinper  ' 
Saunders,  11  Jur.  n.  a.  540.     See  also 
Murray    m    Rogue,    1    DfBW.   353,   and 
authorities  cited  p.  280,  note  8. 
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Cyclopaedia*  and  Periodical*.  —  In  the  case  of  "  any  encyclo- 
paedia, review,  magazine,  periodical  work,  or  other  work  j»r»tv- 
Lbhed  in  a  series  of  books  or  parts,"  it  is  enough  to  register  the 
title  of  the  work,  the  date  of  the  publication  of  the  first  volume, 
number,  or  part,  and  the  name  and  place  of  abode  of  the  owner 
and  the  publisher.1  When  the  first  volume,  numlier,  or  part 
has  been  registered,  all  following  numbers  of  the  same  work  or 
Beries  will  be  protected,  without  the  necessity  of  any  additional 
registration.3  If  the  first  number  be  registered  before  it  is 
published,  the  registration  is  not  valid.8  As  registration  of  the 
first  number  of  a  periodical  applies  to  future  issues,  it  extends 
to  and  protects  matter  not  published  at  the  time  of  registration. 
This  principle,  as  just  shown,  has  been  declared  to  be  unsound 
in  the  case  of  a  book.  But  the  copyright  cannot  vest  in  any 
number  of  the  periodical  until  that  number  is  published.4 

Newspaper*.  —  It  has  been  held  that  articles  published  in  a 
newspaper  are  entitled  to  the  protection  of  the  copyright  stat- 
utes, although  neither  the  newspaper  nor  the  articles  have 
been  registered.5  The  unsoundness  of  this  decision  has  been 
pointed  out  elsewhere." 

Dramatic  Compositions.  —  According  to  the  judicial  construc- 
tion of  the  statute,  registration  is  not  necessary  either  to  secure 
the  exclusive  right  of  representing  a  dramatic  piece,  or  to  main- 
tain an  action  for  the  infringement  of  that  right.7 

EngTavingB  and  Prints.  —  The  copyright  in  engravings,  prints, 
and  lithographs  is  not  governed  by  5  «fe  6  Vict.  c.  45,  but  by 
statutes  which  do  not  require  registration.8  But  an  action  for 
piracy  cannot  be  maintained  unless  the  date  of  publication  and 
the  name  of  the  owner  appear  on  the  print,  engraving,  or  litho- 


»  6  &  fl  Vict.  c.  46,  i.  19. 

»  See  Sweet  «.-.  Benaing,  16  C.  B. 
460. 

*  Correspondent  Newspaper  Co.  p. 
Snnndem,  11  J»r.  N.  5.  640;  s.  c.  12 
L.  T,  n.  8.  540;  Maxwell  v.  Hogg,  Law 
K«  p.  2  Cli.  807  ;  Henderson  v.  Max- 
well, 4  Ch.  D.  163,  on  ap.  6  id.  Bft 
See  also  Cassell  v.  Stiff,  2  Kay  ft  J. 
lift 

<  See  remarks  of  Lord  Chelmsford 
in  Plait  r.  Walker,  17  L.  T.  a.  8.  159, 
quoted  ante,  p.  100,  note. 


B  Cox  v.  Land  &  Water  Journal  Co., 
Law  Rep.  9  Eq.  II 

•  8eo  nnte,  p.  172. 

»  BoHtfl    .-.   Smith.    12  Q.    B.  217 
Clark  r.  Bishop.  25  L.   T.  v     *.  908. 
See  also  Lacy  v.  Rhys,  4  Beat  ft 
878;  Marsh  v.  Conquest,  17  C.  B.  W. 
418. 

»  8  Geo.  II.  c.  13 ;  7  Geo.  Ill  c.  3 
17  Geo.  III.  c.  57  ;  6  ft  7  W.  IV.  c.  69 
15  ft  16  Vict,  c  12,  8.  14. 
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graph  for  which  protection   is  claimed.1     But  engravings  or 
illustrations  published  in  a  copyrighted  book  will  be  protected, 
the  name  of  the  owner  and  date  of  publication  do  not 
appear  on  them.2 

Maps.  —  Maps,  which  were  formerly  within  the  provisions  of 
the  statutes  relating  to  engravings,  are  now  governed  by  G  &  6 
Vict.  c.  4o.a  Hence,  the  same  regulations  apply  to  thera  as  to 
books. 

Paintings,  Drawings,  and  Photographs. — These  productions 
are  within  2"»  A  26  Vict.  c.  68,  which  prescribes  the  manner  of 
registration,  and  declares  that  "no  proprietor  of  any  such 
copyright  shall  be  entitled  to  the  benefit  of  this  act  until  such 
fctfon  ;  and  no  action  shall  be  sustainable  nor  any  penalty 
be  recoverable  in  respect  of  any  thing  done  before  registration."4 
Under  this  act,  an  assignment  must  be  registered  to  entitle  the 
assignee  to  sue.5 

Sculpture.  —  The  54  Geo.  III.  c.  56,  which  grants  copyright 
in  sculpture,  models,  and  busts,  and  gives  a  special  action  on 
the  case  for  damages  as  a  remedy  for  infringement,  requires 
IBO  Otoe  of  the  owner  and  the  date  of  publication  to  be  put 
od  the  work  "  before  the  same  shall  be  put  forth  or  published." 6 
The  13  ife  14  Vict,  c  104,  provides 7  for  the  registration  of  such 
works,  and  imposes  penalties  for  the  invasion  of  the  property 
therein ;  but  the  owner  is  not  entitled  to  the  benefit  of  such 
peualties,  unless  he  has  complied  with  the  provisions  relating 
to  registration,  and  marked  his  work  u  registered,"  with  the 
date  of  registration.5 

Registration  under  International  Copyright  Acts. — The  form 
°f  registration  necessary  to  secure  protection  under  the  Inter- 
national Copyright  Acts  is  prescribed  by  7  &  8  Vict.  c.  12. 


1  8  G*o.  II.  c.  18,  a.  1 ;  Harrison  v. 
™&.2Ves.  823;  Thompeoo 
""to,  5  t.  R.  41;  Newton  v.  Cowie, 
JB'nK.r,j;  Brooks  <•  Cock,  3  Ad.  & 
*•  -H»;  ColnnKl.i  v.  Ward,  eJur.  869; 
^•aoe.  Mudie.  10  Each.  Hep.  203; 
Asl»fnr«i.  Law  Rep.  2  C  P. 
k  r.   Lnzarus,   Law  Rep.  15 

*  Bogue  ».  IlnuUton,    5  De   G.   & 
5m.  »T.  Bradbury  i».  Ilottvn.  Law 


Rep.  8  Exeh.  1.  See  also  Wilkins  v. 
Aikin,  17  Ves.  422;  Barfleld  v.  Nich- 
olson. '2  Sim.  &  St.  1 ;  Cobl>eU  v.  Wood- 
ward, Law  Rep.  14  Eq.  407. 

*  Stannard  v,  Lee,  Law  Rep.  6  Ch. 
34 fi      See  ante,  p.  174,  note  ft 

*  a.  4.   See  Ex  parte  Ileal,  Law  Rep. 
8  Q.  B.  887. 

*  a.   4.     Graves's  Case,  Law   Rep. 
4  Q.  B.  715. 

«  88.  1,  3.  T  8.  6.  ■  ».  7. 
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Special  requirements  in  the  case  of  translations  are  made  by 
15  &  16  Vict.  c.  12. *  Section  6  of  the  former  statute  provides 
that  in  the  case  of  a  book,  dramatic  piece,  or  musical  composi- 
tion, which  has  been  published  abroad  in  print,  "  the  title  to 
the  copy  thereof,  the  name  and  place  of  abode  of  the  author 
or  composer  thereof,  the  name  and  place  of  abode  of  the  p 
prietor  of  the  copyright  thereof,  the  time  and  place  of  the  first 
publication,  representation,  or  performance  thereof,  as  the  case 
may  be,  in  the  foreign  country,"  shall  be  registered,  and  that 
a  copy  of  the  work  shall  be  delivered  to  the  officer  of  the 
Stationers*  Company.  In  the  case  of  dramatic  and  musical 
compositions  in  manuscript,  the  time  and  place  of  the  first 
representation  or  performance  are  to  be  entered,  instead  of 
the  time  and  place  of  publication.  No  copy  is  required  to  be 
deposited.  In  Wood  v.  Boosey,  the  registration  of  the  piano- 
forte arrangement  of  an  opera  was  held  to  be  invalid,  because 
the  name  of  the  composer  of  the  opera  had  been  entered  in  the 
registry,  instead  of  the  name  of  the  person  who  had  made 
the  arrangement.2  In  the  opinion  of  the  court,  the  latter,  and 
not  the  former,  was  the  author  of  what  was  registered. 

In  Boosey  v.  Fairlie,  the  plaintiffs  claimed  the  exclusive 
right  of  representing  an  opera  composed  by  Offenbach,  of 
which  a  pianoforte  arrangement  made  by  Suuinis,  but  not 
orchestral  parts,  had  been  published  in  print.  There  had  been 
entered  in  the  registry  the  title  of  the  opera,  the  name  and 
place  of  abode  of  Offenbach  as  composer  and  owner.  Ihfl  time 
and  place  of  the  first  representation  of  the  opera,  and  I 
time  and  place  of  the  first  publication  of  the  piano-forte 
arrangement  A  copy  of  the  piano-forte  arrangement,  but  not 
of  the  opera  itself,  had  been  delivered  to  the  officer  of  the 
Stationers*  Company.  Vice-Chancellor  Bacon  ruled  that  the 
piano-forte  arrangement,  and  not  the  opera  itself,  was  the  thing 
registered ;  and  that,  as  the  name  and  place  of  abode  of 
Soumis,  the  author  of  the  arrangement,  had  not  been  entered, 
the  registration,  according  to  Wood  v.  Boosey,  was  not  valid.8 
The  Court  of  Appeal,  however,  held  that  all  the  facts  required 


I  Bat  ,mte,  p.  217. 

*  Law  Hep-  2  Q.  JJ.  340,  on  up.  8  Id. 
223. 


«  7  Ch.  D.  301,  307. 
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fortlie  registration  of  the  opera  itself  had  been  duly  entered, 
and  that  the  additional  entry  of  the  time  and  place  of  the  first 
jiiliiii;ati.m  of  the  piano-forts  arrangement  and  the  delivery  of 
a  copy  of  it  were  superfluous  acts,  which  did  not  ailrct  the 
registration  of  the  original  opera.  There  was,  therefore,  a  good 
ution  of  the  unpublished  opera,  but  not  of  the  piano-forte 
arrangement.1 


PUBLICATION. 

Statutory  Copyright  begins  with  Publication  j  doe*  not  exist  in 
Unpublished  Works.  —  The  chief  object  of  the  legislation  for  the 
advancement  of  learning  is  to  secure  the  publication  of  literary 
works  for  the  benefit  of  the  public,  and  this  consideration  is  a 
condition  on  which  protection  is  extended  to  authors.  Publi- 
cs the  beginning  of  statutory  copyright,  and  a  condition 
precedent  to  its  existence. 

Til?  statute  of  Anne  gave  copyright  in  a  book  for  a  term 
"to  commence  from  the  day  of  the  first  publishing  the  same ; " 
and  the  statute  of  Victoria  expressly  makes  u  first  publication  " 
the  beginning  of  the  term  of  protection.3  "  Copyright,"  said 
Lord  Chancellor  Cran worth,  a  defined  to  mean  the  exclusive 
F  multiplying  copies,  commences  at  the  instant  of  pub- 
on.M|  In  the  language  of  Mr.  Justice  Crompton,  "The 
monopoly  is  vested  in  the  author  or  his  assigns,  for  the  limited 
term  after  first  publication.  This  first  publication  is  the  com- 
mencement and  foundation  of  the  right,  the  terminus  a  quo, 
the  period  of  the  existence  of  the  right  is  to  run,  and  a  condi- 
tion precedent  to  the  existence  of  the  right,"4     Furthermore, 


1  "  Ck  I).  311.  See  criticism  on 
tll«  judgment  in  this  case  in  Chap.  XV. 
**  to  rejjiiinitiiiti  in  ihe  case  of  a 
fcsjp  newspaper,  *ee  Cas«?U  r.  Si  iff. 
in  the  case  of  a  foreign 
Kim,  Armio  r.  Mudie,  10  Exch.  Rep. 


19. 


1;  5  &  6  Vict. 


*  8  Anne, 
c  «i  I.  :t. 

'Jffleryi  r.  Boosey,  4  H.  L.  C. 
> ho  M»me  case,  Mr.  Justice 
>  »:ml  that  neither  the  author 
iMignee  would  be  entitled  to 
until  publication.    Whatever 


right  the  author  may  have  possessed 
before  publication  must  have  been  at 
common  law."     Ibid.  88fi. 

4  Ibid.  847.  "In  Beck  ford  ».  1In,.d," 
continued  the  same  judge,  "which  I 
have  before  referred  to,  arid  which  was 
decided  not  very  long  after  tlie  great  case 
in  the  House  of  Lords,  I  he  declaration 
averred  the  infringement  as  being  within 
the  period  after  the  first  publication  ; 
and  Lord  Kenyon,  in  sa\  [ng  Hint  it  ma 
established  that  the  right  was  confined 
to  the  times  limited  by  the  statute,  in 
effect,  treated  the  act  of  first  pubtica- 
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the  statute  gives  a  remedy  for  piracy  only  in  the  case  of  a 
"book  in  which  there  shall  be  subsisting  copyright;"  and 
makes  registration  a  condition  precedent  to  bringing  an  action 
at  law  or  a  suit  in  equity  for  the  infringement  of  copyright.1 
As  publication  must  precede  registration,  it  is  clear  that  there 
can  be  no  statutory  protection  for  an  unpublished  work.2 

It  lias  been  shown  that,  notwithstanding  some  diversity  of 
opinion,  the  law  in  the  United  States  has  always  been  well 
established  that  copyright  could  not  under  the  earlier  statutes, 
and  cannot  under  the  existing  one,  be  secured  without  per- 
formance of  the  three  prescribed  requisites  relating  to  the 
filing  of  the  title  before  publication,  printing  the  notice  of 
copyright  in  the  book,  and  delivering  copies  within  a  named 
time  after  publication.8  It  ib  obvious  that  these  acts  cannot  be 
done  without  publishing  the  work.  Publication,  therefore,  is 
made  an  essential  prerequisite  to  securing  copyright;  and 
hence  there  can  be  no  statutory  copyright  in  an  unpublished 
work.* 

Publication  must  be  within  Reasonable  Time  after  Filing  Title. 
—  No  time  is  indicated  by  the  statute  within  which  a  work 
whose  title-page  has  been  recorded  shall  be  published  ;  nor 
has  any  more  definite  rule  on  this  point  been  laid  down  by  the 
courts  than  that  publication  must  be  made  within  a  reasonable 
time  after  the  filing  of  the  title.  In  Boucicault  v.  Hart,  where 
it  appeared  that  the  title  had  been  recorded  on  October  24,  and 
the  work  had  not  been  published  when  the  bill  was  filed  in  the 
following  February,  the  court  did  not  hesitate  to  hold  that  pub- 
lication had  not  been  made  within  a  reasonable  time.5 


tion,  from  which  such  time  was  to  run, 
as  a  condition  precedent  to  the  e?cint- 
ence  of  the  right"  See  also  Colburn 
v.  Si  turns,  2  I  hire.  643. 

«  6  &  6  Vict,  c  45,  at.  16,  24. 

■  See  ante,  p.  279, 

*  See  ante,  p.  265. 

*  In  not  fewer  than  fire  cases,  the 
Circuit  Court  of  the  United  States,  by 
holding  that  n  dramatist  who  files  a 
copy  of  the  title  of  hit  play  with  the 
Librarian  of  Congress  is  entitled  to 
the  protect  inn  of  the  statute,  although 
the  play  is  not  published  in  print,  has 


construed  the  law  to  the  effect  thm 
copyright  as  well  as  playright  maj 
exist  in  an  unpublished,  work.  Bu 
tliiia  doctrine  was  rightly  overrule* 
in  Boucicault  v.  Hart,  18  Bint  ' 
whose  authority  was  followed  in  Car 
illo  P.  Shook,  22  Int.  Kcv.  Hec.  152 
See  Chup.  XV. 

»  13  Blatchf.  47.  "  There  is  w 
time  prescribed,"  said  Lonpyear.  J. 
"  within  which  act  mil  publication  thai 
commence.  That  is  left  entirely  to  th 
option  of  the  proprietor."  Farmer  » 
Culvert   Lithographing,   Engraving, 
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What  is  a  Publication,  —  In  one  sense,  a  work  of  literature 
or  art  is  published  when  it  is  communicated  to  the  public,  in 
whatever  manner  this  may  be  done  ;  whether  by  the  circula- 
tion of  copies,  oral  delivery,  representation,  or  exhibition.  At 
common  law,  the  word  publication  may  have  this  comprehen- 
sive signification.1  But,  to  determine  its  meaning  under  the 
statute,  it  is  necessary  to  ascertain  in  what  sense  the  legislature 
used  the  word.  In  the  case  of  books,  maps,  charts,  drawings, 
engravings,  photographs,  lithographs,  and  chromos,  the  only 
kind  of  publication  recognized  by  the  statute  is  the  circulation 
of  copies.2  Hence,  a  literary  composition  is  not  published,  within 
the  moaning  of  the  statute,  when  it  is  orally  communicated  to 
tin'  public;3  nor  a  pictorial  production,  excepting  perhaps  a 
painting,  when  it  is  publicly  exhibited.4 

Dramatic  Compositions. —  Under  the  statute  of  the  United 
States,  dramatic  compositions  are  governed  by  the  same  rule 
as  are  general  literary  works.  With  reference  to  copyright, 
tl ley  differ  in  no  wise  from  books.  The  right  of  representation 
is  secured  by  the  statute  only  in  case  of  a  dramatic  composition 
which  lias  been  published  and  copyrighted  as  a  book.  Whether 
copyright  or  play  right  be  claimed,  the  question  of  publication, 
as  far  as  the  vesting  of  the  right  is  concerned,  is  determined 
in  the  same  manner  as  in  the  case  of  a  book.  Circulation  of 
copies  is  essential  to  a  publication.  The  public  performance 
of  a  drama  is  not  such  a  publication  as  will  defeat  a  copyright 
afterward  obtained  for  the  composition;6  and  it  is  not  such  a 
publication  as  the  statute  requires  to  be  made  before  the  copy- 
ist can  be  secured.6 

In  England,  the  law  is  somewhat  different.  The  statute 
Kcures  the    right   of  representing  or  performing,   not   only 


%  Pushing  Co.,  5  Am.  L.  T.  R. 
*«  But  tliere  is  little  doubt  that  the 
*orlt  must  be  published  within  a 
**-*oii»ble  time  alter  the  tiling  of  the 
bile.  * 

j  See  on*,  p.  116. 
See  Kcene  t*.   Wheatley,   9  Am. 
J**  Keg.  44;    Palmer  v.   LVWitt,  2 

"^nyiN,  Y.),648. 

See  Ahernethy  v.  Hutchinson,   1 
^•j'N.jBj  Bartlettv.  Crittenden, 


4  McLean,  300,  5  Id.  82;  Keene  i?. 
Kimball,  16  Gray  {82  Mobs.),  645; 
Boucicault  w,  Fox,  6  Blatchf.  87. 

*  See  Martin  K  Wright.  6  Sim,  297. 

*  Roberta  v.  Myers,  18  Monthly  Law 
Reporter,  396 ;  Boucicault  v.  Fox, 
$upraj  Boucicault  v.  Wood,  2  Bias. 
34. 

»  Boucicault  v.  Hart,  13  Blatchf.  47  ; 
CariUo  v.  Shook,  22  Int.  Rev.  Rec. 
152. 
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printed,  hut  also  manuscript,  dramatic  and  musical  compo- 
sitions ;  *  and  declares  that  the  representation  or  performance 
of  such  compositions  shall  be  deemed  equivalent  to  the  pub- 
lication of  a  book.3  But  representation  or  performance  is  a 
publication  only  with  reference  to  the  vesting  of  playright,  and 
not  of  copyright.  Thus,  in  determining  the  statutory  right  of 
an  author  to  represent  a  drama,  its  public  performance  is  treated 
as  a  publication  ;  but,  in  determining  any  question  relating  to 
the  copyright  in  the  same  composition,  representation  is  not  a 
publication.8 

Paintings  and  Sculpture. — What  is  a  publication  within  the 
meaning  of  the  statute  in  the  case  of  paintings  and  sculpture, 
is  a  question  not  easily  determined.  Not  only  copies  of  such 
works,  but  the  originals  themselves,  are  made  subjects  of  copy- 
right;  and,  if  the  principle  that  publication  is  essential  to 
copyright  is  to  be  applied  in  all  cases  without  exception,  it 
follows  that  a  painting  or  a  statue  must  be  published  before 
copyright  will  vest  in  it.  Of  course,  such  works  cannot  be 
published  in  the  same  manner  as  a  book.  It  is  true  that  copies, 
such  as  photographs,  engravings,  chroiuos,  casts,  &c,  may  be 
given  to  the  public.  But,  in  that  case,  it  is  the  copy,  and  not 
the  original,  that  is  published  ;  and  there  is  here,  between  the 
thing  itself  and  the  copy,  an  essential  difference,  which  does 
not  exist  in  the  case  of  a  literary  composition.  Hence,  in  the 
Irish  case  of  Turner  v.  Robinson,  it  was  held  that  printing  in 
a  magazine  an  engraving  of  a  painting  was  a  publication  of 
the  engraving,  hut  not  of  the  painting.*  The  court  said  that 
the  publication  must  be  of  the  thing  itself. 

United  states.  —  Strictly  speaking,  a  painting  or  statue  can 
be  published  only  by  being  exhibited.  But  there  is  a  difficulty 
in  holding  exhibition  to  be  a  publication  within  the  meaning 
of  the  American  statute.  The  mode  of  publication  must 
correspond  to  the  nature  of  the  right  secured.     The  oral  com- 

Elliston,  6 


i  8&4  Will.  IV.  c.  15. 

i  5  &  6  Vict.  <•■  45,  s.20.  Boucicault 
v.  Delnfield.  1  Hem.  &  M.  S'j7;  fiouci- 
cult  b  ChatMrton,  D  01..  ]>.  9BT. 

I  riark  9.  BUbep,  25  L.  T.  w.  a. 
908;  D'Almaine  •■■  BoOt*y,  I  T.  &  C. 
Kxcli  288;  Tinoley  t>.  Lucy,  1  Hem.  & 
M.  7 17.     See  also  Coleman  t\  Wathen, 


6  T,  R.  245;  Murray 
Barn.  &  Aid.  657. 

«  10  Ir.  Ch.   121,  610.    Aa  to  the 
different  meanings  given   to  the  wor  * 
publication  in  this  caae  and  in  Mm 
Albert  v.    Strange,  see  ante,  p.   1 
note  2. 
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munication  of  a  literary  composition  is  not  a  publication,  because 
each  use  of  the  work  is  not  within  the  right  granted  by  the 
statute.     So  in  England,  where  the  statute  secures  the  right  of 
representing  manuscript  as  well  as   printed  dramatic  compo- 
sitions, the  performance  of  a  play,  as  lias  been  said,  is  a  pub- 
lication with  reference  to  the  right  of  representation,  but  not 
with  reference  to  the    right   of  multiplying  copies.     In  the 
United  States,  representation  is  not  a  publication  in  either  case, 
for  the  reason  that  the  statute  grants  playrigbt  only  in  the 
A  a  dramatic  composition  which  has  been  published  and 
copyrighted  as  a  book.     This  necessarily  requires  a  play  to  be 
published  in  the  same  manner  as  a  book.     The  exhibition  of  a 
[minting  or  a  work  of  sculpture  is  not  strictly  a  publication 
within  the  meaning  of  the  statute  of  the  United  States,  because 
the  right  secured  is  that  of  copying,  and  not  that  of  exhibiting. 
Tliia  objection  may  not  exist  in  England,  where,  as  is  shown 
further  on,  the  right  of  exhibiting,  as  well  as  that  of  publish- 
ing^ copies  is  secured  by  the  statute. 
It  may  be  maintained  with  reason  that,  to  give  the  public 
benefit  of  the   production   is   as  essential   to  copyright 
iu  the  case  of  any  work  of  art  as  in  that  of  a  literary  com- 
position; and,  hence,  that  copyright  will  not  vest  in  a  painting 
or  work  of  sculpture  unless  it  baa  been  published.     But  what 
shall  be  considered  a  publication  within  the  meaning  of  the 
to*  is  a  question  which  remains  for  judicial  determination. 
"  is  not  improbable  that  the  American  courts  will  hold  the 
Publication  of  a  photographic  or  other  copy  of  the  original  to  be 
equivalent,  within  the  meaning  of  the  statute,  to  the  publication 
of  the  work  itself.1 


'In  Ont»l  -•   Wood,  40  How.  Pr. 

]fUm|  Oertel  v.  Jacoby,  44  Id   IT!', 

I  by  the  special  term  of   the 

J**"  Turk  Supreme  Court,  in  1870  find 

i  important  question  concerning 

j'lepublJcA(ion  of  a  painting  was  raised; 

"ot  the  opinions  throw  no  light  on    the 

■"tyect.    The  plaintiff  had  painted  a 

named    The    Rock    of   Ages, 

"'  *hic|i  ehrumo-hthographs  and  pho- 

toptptig  were  published  with  the  con- 

•"•t  of  the  plaintiff.     Neither    these 

*°Pte»  nor  the  painting  were    copy- 


righted, but  the  plaintiff  claimed  a 
common-law  property  in  the  painting. 
The  defendant  had  published  photo- 
graphs of  the  painting;  hut  it  does  not 
n|>!>t*iir  from  either  report  whether  he 
had  copied  the  original  ur  lite  author- 
ized photographs.  It  is  clear  that  the 
copies  which  had  been  published  with 
I  In-  i-nnsent  of  the  plaintiff  were  com- 
mon property.  But  their  publication, 
according  to  the  decision  in  Turner  v. 
Robinson,  was  not  a  publication  of  the 
painting    destructive    of   the  owner's 
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Great  Britain.  —  What  is  a  publication  of  a  painting  or  of  a 
work  of  sculpture  is  as  doubtful  in  England  as  it  is  in  this 
country.  The  25  <fe  26  Vict.  c.  68,  secures  copyright  in 
paintings,  and  prohibits  not  only  the  circulation,  but  also  the 
exhibition,  of  any  piratical  "  repetition,  copy,  or  imitation  of 
the  said  work,  or  of  the  design  thereof."1  What  is  a  publiru- 
tion  within  the  meaning  of  this  act  is  a  question  on  which 
neither  the  statute  nor  the  decisions  throw  auy  light.  In  Tur- 
ner v.  Robinson,  it  was  held  that  neither  the  public  exhibition 
of  a  painting,  nor  the  printing  of  an  engraving  of  it  in  a  maga- 
zine, was  such  a  publication  as  would  work  an  abandonment  of 
the  owner's  rights  in  the  original.2  But  this  case  was  gov- 
erned by  the  common  law,  and  was  decided  before  statutory 
copyright  in  paintings  was  granted.  It  is  not,  therefore,  an 
authority  as  to  what  is  a  publication  of  a  painting  withiu  the 
meaning  of  the  statute. 

By  54  Geo.  III.  c.  56,  copyright  is  given  in  sculpture, 
models,  and  busts,  for  a  term  of  years  from  "  first  putting  forth 
or  publishing  the  Bame."  The  property  secured  by  this  act 
seems  to  be  comprehensive  enough  to  embrace  the  right  of 
public  exhibition.3  The  opinion  has  been  judicially  expressed 
that,  within  the  meaning  of  the  statute,  a  work  may  be  pub- 
lished by  being  publicly  exhibited.4 


common-law  right.  Hence,  whether 
this  right  was  invaded  depended  on 
the  fuel  whether  the  defendant  had 
copied  the  painting  or  the  authorized 
photograph.  This  vital  question  does 
not  appear  to  have  been  ruler  red  to  in 
either  case.  The  controlling  facts  and 
principles  were  the  same  in  both  cases. 
Tbe  decision  was  in  favor  of  the  plain' 
tiff  in  Oertcl  v.  Wood,  and  against  him 
in  Oertel  v,  Jacoby. 
■  s.6. 

*  10  Ir.  Ch.  121,  610. 

s  See  Chap.  X.,  where  it  is  shown 
that  a  remedy  is  afforded  by  the 
common  law  to  the  extent  of  the 
right  secured   by  the  statute. 

*  In  Turner  v.  Robinson,  Lord 
Chancellor  Brady  said  I  "  In  the  stat- 
utes bestowing  protection  upon  works 
of  sculpture,  the  irrmtuns  a  quo  from 
which  the  protection  commences  is  Uie 


publication  of  the  work,  that  is,  from 
the  moment  the  eye  of  tbe  public  is 
allowed  to  rest  upon  it.  Many  large 
works  in  this  branch  of  art,  which 
decorate  public  squares  and  other 
places,  are  of  course  so  published,  but 
there  are  others,  not  di  such 

purposes,  which  could  never  be  pub- 
lished in  any  other  way  than  in  exhi- 
bitions; therefore  1  apprehend  that 
these  works  of  sculpture  must  be  con- 
sidered as  published  by  exhibition  at 
such  places  as  the  Royal  Academy  and 
Manchester,  so  as  to  entitle  them  to  the 
protection  of    the   Stan  tlie 

date  of  such  publication."  10  lr.  Ch. 
610.  In  lloucicault  i\  Chatterton,  as 
reported  86  L.  T.  v  s.  746,  James, 
L.  J.,  referring  to  the  fact  that  s.  19 
of  7  &  8  Vict.  c.  12.  did  not  repeal  any 
thing  in  3  &  4  Will.  c.  15,  said  : 
has  a  limited  purpose  only,  which  Lim- 
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la    Circulation    of    Manuscript    Copies    Publication  ?  —  When 
printed  copies  of  any  literary  or  oilier  work  are  circulated,  the 
question  of  publication  is  simple.    Whether  a  composition  may 
be  published,  within  the  meaning  of  the  statute,  by  the  circulation 
es   in   manuscript,  is  a  question  on  which  little  light 
is  thrown  either  by  the  statutes  or  the  decisions.1     It  may  be 
claimed,  on  the  one  hand,  that  the  legislature  used  the  winds 
publish,  publication,   Arc,  in    their  ordinary  meaning,  which 
is  the  circulation   of  printed  copies.     On  the  other  hand,  it 
may  be  urged  that  the  purpose  of  making  publication  a  pre- 
requisite of  copyright  is  that  the  public  may  have  the  benefit  of 
tlie  production  for  which  protection  ia  granted,  and  that  this  ob- 
jvft  us  secured  by  communicating  i lie  work  to  the  general  public, 
though  the  copies  circulated  be  in  manuscript  and  not  in  print. 
Aii  selling  manuscript  copies  of  a  composition  may  be  practi- 
cally equivalent  to  the  sale  of  printed  ones,  there  appears  to  be 


Hed  purpose  is  expressed  in  wonts 
which  most  prima  facie  give  us  the 
meaning  of  the  wort! '  published,'  which 
i»tobe  that  sort  of  thing  which  you 
tan  predicate  of  a  book,  or  of  a  dra- 
matic place,  or  of  a  musical  composi- 
tion, ami  winch  you  limy  predicate  of 
»  print.  .,r  urtii-k-  of  sculpture,  or  any 
other  work  of  art ;  that  is  to  my,  made 
public  by  those  means  which  art?  appro- 
priate to  the  particular  article  or  the 
parttcular  thing.  A  book  is  published 
V  In-mg  printed  ;  a  dramatic  piece  or 
BiMkal  composition  is  published  by 
v  represented  ;  a  print  or 
irtideof  aculptiire  iis  published,  for  the 
purposes  of  thi*  act,  by  being  made 
the  subject  of  copy  in  casts  or  prints  ; 
l(|(i  1  iliouid  say  with  regard  to  sculp- 
ing sm!  other  works  of  art  being  roul- 
1  by  casta  or  other  copies,  it  would 
*P*»d  in  each  case  upon  that  which 
■PI'lies  to  the  particular  thing,  if  it  be 
for  tale  or  public  iibe." 

'  tn  Kt^ne  i:  Wheotley,  9  Am.  Law 
^«?-H  Mr.  Justice  Cadwullader  said  : 
ended  meaning  of  the  word 
Pob|iu»tioii  in  this  and  other  statutory 
PruT»»ions concerning  copyright  is  pub- 
I  in  print."  Similar  language 
'"used  by  Monell,  J.,  in  PftUnef  v. 


De  Witt,  2  Sweeny  (N.  Y.),  548.  But 
in  each  case  the  court  was  drawing  a 
distinction  between  the  ordinary  mode 
of  publishing  a  literary  composition 
and  the  rcpresental  ion  of  a  play.  The 
question  of  publication  by  the  general 
circulation  of  mamiM-ript  OQpUfl  was 
not  discussed,  though  in  the  former 
case  the  court  considered  the  private 
circulation  of  such  copies. 

In  Hartlett  v.  Crittenden,  where  it 
appeared  that  a  teacher  had  permitted 
Ua  pupils  to  make  copies  of  a  manu- 
script tor  their  private  use.  Mr.  JuMice 
McLean  seems  to  have  been  of  the 
opinion  that  a  work  might  be  published 
by  circulating  manuscript  copies  "  It 
is  contended,"  he  said,  "  that  this  is  an 
abandonment  to  the  public,  and  is  as 
much  a  publication  as  printing  the 
manuscripts.  That  printing  is  only 
one  mode  of  publication,  which  may  be 
done  as  well  by  multiplying  manuscript 
copies.  This  is  not  denied;  but  the 
inquiry  is,  Does  such  a  publication 
constitute  an  abandonment  |  "  4  Mc- 
Lean, 30:1.  But  iu  ibis  case  the  6V g$> 
sion,  that  there  had  been  no  publica- 
tion, was  based  on  the  ground  that  the 
lotion  of  copies  was  private  and 
not  public. 


H 
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no  reason  why  this  latter  view  of  the  law  may  not  be  adopt* 
mrse,  to  secure  copyright  for  manuscript  copies,  it  would 
necessary  to  comply  with  the  same  statutory  requisites  tl 
must  he  observed  to  the  case  of  printed  compositions.1 

If  the  public  circulation  of  manuscript  copies  is  a  publicati* 
within  the  meaning  of  the  statute,  it  follows  that  the  copy  rig 
in  a  printed  composition  may  lie  defeated  by  a  general  sale 
manuscript  copies  before  the  copyright  was  secured.2 

Private  Circulation   of  Copies  not  Publication.  —  The   law   ft 

OgnilM  a  vital  distinction  between  the  public  and  the  priva 
circulation   of  copies.     The   owner   may    circulate   copies 
a  work  among  a  limited  number  of  persons,  with  the  unde 
>i:ii)'ling  and  on  the  condition  that  it  ia  not  to  be  made  publi 
In  such  case  no  publication  takes  place,  notwithstanding  tin 
the  copies  so  distributed  are  printed.3     It  may  soinetn. 
difficult  to  determine  whether  a  work  is  given  without  reservi 
tion  to  the  general  public,  or  conditionally  to  a  select  few.     Bi 
when  the  fact  is  found  that  the  circulation  of  copies  is  public 
or  that  it  is  private,  the  law  will  be  determined  accordingly. 

The  deposit  of  a  chart  with  the  Secretary  of  the  Navy,  for  th 
use  of  the  government  and  for  preservation,  but  with  the  es 


1  In  Bees  ft  Peltzer,  75  111.  475,  the 
Supreme  Court  of  Illinois  held  that 
giving  ft  copy  of  a  manuscript  map, 
which  hod  not  been  copyrighted,  to  the 
lit  v  of  Chicago  for  public  use,  and  sell- 
ing' without  any  restriction  several 
copies  to  rent  estate  dealers,  amounted 
tn  a  publication  which  destroyed  the 
common-law  property  in  the  map. 
The  court  did  not  expressly  declare 
that  this  was  a  publication  within  the 
me  ining  of  the  copyright  statute  ;  but 
such  must  be  the  effect  of  the  decision. 
It  is  reasonably  clear  that  statutory 
opyright  could  not  have  been  secured 
for  the  map  after  it  had  been  made 
public  hy  the  circulation  of  manuscript 
copies.  But  such  circulation  would  be 
no  bar  to  the  vesting  of  copyright, 
-  it  amounted  to  a  publication 
wiiUin  the  meaning  of  the  statute. 
M'Hcover,  the  rommoudaw  properly  in 
a  work  is  not  lost  until  it  is  published 
within  the  meaning  of  the  statute.    If 


this  manuscript  map  had  been  dul; 
copyrighted,  treating  the  sale  of  mauu 
script  copies  as  a  publication,  it  i 
reasonable  to  suppose  that  the  copy 
right  would  have  been  valid- 

3  In  While  ft  (Jeroch.  2  Barn,  J 
Aid.  20H,  it  was  held  that  the  copyrigh 
in  a  printed  musical  composition  wai 
not  detected  by  the  fact  that  severs 
thousand  manuscript  copies  had  beer 
■old  before  it  was  published  in  print. 
But  it  cannot  be  satisfactorily  deter- 
mined whether  this  decision  was  based 
on  the  ground  that  the  circulation  of 
manuscript  copies  was  a  publication 
within  the  meaning  of  the  statute,  ami 
hence  the  beginning  of  copyright  j  or 
that  it  was  not  a  publication,  and  hence 
did  not  aflfeot  the  copyright. 

8  Prince  Albert  e.  Strange.  I  Dv  Q< 
&  Sm.  662,  on  ap.   1  Mac.  & 
Barttett  ft  Crittenden,  4  Md^ean, 
6  Id.   32 ;  Keenc  v.  Whealtey.  9  At 
Law  Beg.  83. 
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press  understanding  that  it  was  not  to  be  publisl 
not  to  he  a  publication.1 

When   a   Book   is   Published,  —  A    book    is    published    when 

printed  copies  arc  sold  unconditionally  to  the  public.     "  A  sale 

naturally  imports  publication."2    But  sale  is  not  essential.    A 

work  may  be  pubtished  by  the  gratuitous  circulation  of  copies.8 

The  question  of  publication  cannot  depend  on  the  number  of 

copies  sold  ;  because  a  sale  of  ten  copies,  or  even  of  one,  is  as 

clearly  a  publication  as  is  the  sale  of  ten  thousand.    Nor  can  it 

be  essential  that  a  single  copy  shall  be  disposed  of  before  the 

work  can  be  said  to  be  published.    The  requirements  of  the 

law  are  met  when  the  book  is  publicly  offered  for  Bale.     Then 

the  opportunity  is  given  to  the  public  to  avail  themselves  of 

its  advantages ;  and  if  they  fail  to  do  so,  even  to  the  extent 

DbtftiBUkg  one  copy,  it  is  through  no  fault  of  the  aulhor  or 

publisher.     But,  to  constitute  a  publication,  it  is  essential  that 

the  work  shall  be  exposed  for  sale,  or  gratuitously  offered  to 

the  general  public ;  so  that  the  public,  without  discrimination  as 

to  persons,  may  have  an  opportunity  to  enjoy  that  for  which 

protection  is  granted.     Printing  itself  cannot  amount  to  a  pub- 

Itttfon,  for  the  obvious  reason  that  a  book  may  be  withheld 

from  the  public  loug  after  it  has  been  printed.     Hence,  where 

'lie publisher  makes  consignments  of  copies  to  other  booksellers, 

wift  instructions  not  to  sell  until  a  specified  time,  publication 

will  not  take  place  until  the  copies  are  exposed  to  public  sale. 

But,  if  mch  consignments  can  be  properly  regarded  as  general 

»nd  unconditional  sales,  they  will  amouut  to  a   publication.4 


;r.v 


Blunt   r.    Fatten,   2    Taine, 


:  Betu,  J.,  Baker  i>.  Tavlor,  tyfa. 

Sudlow,  12  C.  B. 

r  r.  Mackenzie,  9  Sc. 

.  >er.  748. 

|l  Heine  i     Applclon,  Ingerpoll,  J., 

'Ah'     "The    sketches    and   drawings 

la  for  the  government,  to  be 

*!  BWil  disposal;    and  Congress,  by 

ordering  the   report   which   contained 

l»'>«e  »kelche»  and   drawings    to    be 

For  the  bcnefll  of  the  public 

i[  ■H*,  has    thereby  given   them   to 

!   Blatehf.  128.     The  ac- 

tM**  arculstioa  of  copies  among  the 


public  would  be  a  publication;  but  the 
order  to  publish  would  DOl  have  that 
effect. 

*  Baker  v.  Taylor,  2  Blatehf.  82,  86. 
"  It  is  argued  for  the  plaintiff,"  said, 
Betls,  J,  "  that  tha»>  alleged  sales 
were  only  consignments  of  the  work 
in  advance  of  (lie  publication,  or  that 
publication,  by  putting  the  book  in 
circulation,  was  not  made  umil  after 
the  date  of  the  deposit  of  the  title. 
There  is  no  proof  to  support  (Ida  version 
of  the  facts.  A  sale  naturally  imports 
publication.  The  purchaser  having  the 
right  to  know  the  contents  of  the  book, 
and  make  them   known  to  others,  no 
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Where  the  owner  left  printed  copies  of  a  musical  compositio 
with  a  dealer,  with  instructions  not  to  sell  until  a  named  daj 
the  sale  after  that  time  was  held  to  be  a  publication.1 

The  publication  of  a  part  of  a  book  is  not  a  publication  0 
the  win ile.2  Neither  the  publication  of  a  piano-forte  arrant 
ment  of  an  opera,  nor  that  of  a  few  of  the  orchestral  parts,  is  i 
publication  of  the  opera  itself.8  In  such  cases,  there  is  a  publi 
cation  only  of  the  part  of  the  book  or  the  arrangement  of  tin 
opera  which  is  published. 

Place  of  first  Publication. — Great  Britain.  —  The  8  Anne 
c.  19,  was,  and  the  5  &  6  Vict.  c.  45,  is,  silent  as  to  where  t 
work  must  be  published  in  order  to  be  entitled  to  copyright 
but  the  law  has  been  settled  b}T  the  courts  that  the  first  pul.li 
cation  must  be  in  the  United  Kingdom.4  This  doctrine  it 
based  on  the  ground  that  the  chief  object  of  the  copyright 
statutes  is  the  advancement  of  learning  in  Great  Britain, 
which  is  attained  by  securing  there  the  first  publication  ol 
books.  "  The  intention  of  the  act,"  said  Lord  Chancellor 
Cairns,  "is  to  obtain  a  benefit  for  the  people  of  this  country 
by  the  publication  to  them  of  works  of  learning,  of  utility,  ol 
amusement.  .  .  .  The  aim  of  the  legislature  is  to  increase  the 
common  stock  of  the  literature  of  the  country."  B 


presumption  can  he  raised  that  the 
right  was  not  exercised,  or  thAt  an 
actual  publication  did  not  follow  the 
sale.  On  the  contrary,  the  pi'WUUiptiOB 
is  the  other  way.  And  the  inference 
is  strong,  that  actual  publication  was 
made,  as  sworn  to  by  the  defendant, 
anterior  to  the  lOrlt  of  November,  from 
the  fact  that  a  printed  copy  of  the 
work,  then  complete,  wa»  on  that  day 
deposited  in  the  clerk's  office;  the  de- 
posit o[  the  book  complete  for  circula- 
tion, and  the  deposit  of  the  title,  being 
simultaneous  acts.  The  4th  section 
of  the  act  in  express  words  denies  all 
benefit  to  a  person  under  the  act,  unless, 
he  shall,  bejbrt  the  publication  of  his 
work,  deposit  the  title-page.  &c." 

1  Wall  S.  Gordon,  12  Abb.  I*r.  jr.  a, 
(N.   Y.J  M!>. 

a  Low  ii.  Ward,  Law  Rep.  6  Eq. 
416. 

•  Boosey  v.  Fairlie,  7  Ch.  D.  801. 


See  also  Wood  v.  Boosey,  Law  Rep. 
S  Q.  B.  340,  on  ap.  3  Id.  223. 

*  dementi  9,  Walker,  2  Barn.  4 
Cr.  801  :  Huh-hard  r.  Mori.  I  L.  J. 
(Ch.)  227;  Chappell  v.  Purday.  4  T.  A 
0.  Ezetl.  486;  Chappell  i>.  l'urday,  14 
Mees.  &  W.  303;  Cocks  ft.  Pud 

C.  B.  Mill  ;  Boosey  ft,  INinhiv.  4  Each. 
Hep.  145;  Boosey  v.  Davidson,  13 
Q.  B.  267  ;  Jefferys  v.  Boo*ey,  4  H.  1.. 
C.  816  ;  Boucicault  V.  Delaflehl.  1  Hem. 
I  ILtM;  Low  v.  Want,  Law  Rep.  6 
Eq.  415;  Routledge  ft.  Low,  Law  Hep 
B  II  L  100;  Boucicault  v.  Chattexton, 
6Ch.  1).  S87, 

*  Routledge  v.  Low,  Law  Rep.  S 
B.  L.  111.  "If  it  should  be  said,  Why 
is  the  publication  to  lie  construed  to 
mean  a  British  piihlirriiiDn,  and  the 
author  not  to  he  construed  a  British 
author,  and  the  composition  a  British 
composition  >.  the  answer  seems  to  me 
to  be,  that  the  publication  being  sank 
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When,  therefore,  a  book  is  published  in  a  foreign  country 
before  it  is  published  in  Great  Britain,  it  becomes  in  the  latter 
country  pubkei  juris,  and  may  be  republished  by  any  one, 
unless  protection  be  secured  under  the  International  Copyright 
Acts,  But  contemporaneous  publication  abroad,  by  which  is 
meant  a  publication  on  the  same  day  that  the  work  is  published 
tu  England,  is  not  a  bar  to  English  copyright.1  And,  provided 
the  two  publications  be  on  the  same  day,  it  is  immaterial 
whether  the  foreign  one  precedes  that  in  England.3  Nor  does 
it  matter  in  how  many  foreign  countries  the  work  may  be  pub- 
lished, provided  it  appears  in  Great  Britain  at  the  same  time. 
If  the  first  publication  of  part  of  a  work  takes  place  in  Eng- 
land, and  of  another  part  in  a  foreign  country,  English  copy- 
right will  vest  in  the  former,  but  not  in  the  latter.8 

The  question  whether  the  place  of  publication  may  be  in  any 


the  commencement  of  the   term  from 
which  the  monopoly  is  to  run,  and  that 

>ion  giving  rights  confined  to 
Britain,  ami  the  enact  menu  ns  to  the 
ftiy  tt  Stationers'  Hull  before  the 
htyhtl  u  to  the  penalties  were  to 
attach,  itvl  the  obligation  imposed  of 
delivering  copies  to  British  institutions, 
together  with  the  authority  of  Clementi 
»  Walker,  satisfactorily  show  that  the 
pul'lication  must  be  intended  to  be  in 
England;  whilst  there  seems  untiring  in 
th»tct  to  show  that  the  legi*l.ilure  in 
°*ing  the  words  authors  and  assigns 
had  anv  intention  of  making  any 
re»trietirm  as  to  the  place  of  enmposi- 

l  as  to  any  personal  capacity  of 
the  author  or  assignee."  Crompton,  J., 
"fcfcrjra  s.  Boosey,  4  H.  L.  C  860. 
^♦e  also  language  of  Lord  Chancellor 
Cairn*. /Wit  p  2'J4,  note  'I. 

l'urday,  5  C.  B.  860; 
Boo»«yr  1'urdav,  4  Exch.  Hep.  146; 
J«kry»  r.  Boosey.  4  II.  L.  C.  B16; 
t!l'vtonP.  James,  6  Da  G.  &  Sin.  80. 
•eunid  question  argued  at  the 
har  U  scarcely  separated  from  the 
nr»t ;  ill,  whether  the  copyright  which 
«h*  mt|K,rr  or  his  assignee,  would 
°therwi»e  have  had  in  this  country, 
**»  defeated  by  the  contemporaneous 
NAcMfea  abroad.  If  it  be  correct  to 
uyUiat  a  foreigner,  the  author  of  a 


work  composed  abroad,  nnd  published 
by  hi  in  in  this  country,  is,  by  the 
Uraoieipfj  law  of  this  country,  entitled 
to  a  copy  right  in  the  work,  how  can 
such  right  be  defeated  by  a  contempo- 
raneous publication  abroad  !  In  the 
popular  sense  of  the  word,  each  would 
be  the  tirst  publication.  But,  if  neither 
could  be  so  called,  we  think  the  result 
would  he  the  same  ;  for,  that,  in  order 
to  defeat  the  claim  of  copyright,  a 
prior  publication  in  some  oilier  place, 
or  by  some  other  pnrty,  should  be 
proved."  Wilde,  C  J  ,  Cocks  r.  l'ur- 
day, 6  C.  B.  884. 

2  "  With  respect  to  the  circumstance 
that  the  publication  abroad  and  in 
England  was  not  in  this  case  exactly 
contemporaneous,  u  a  publication  took 
place  at  Milmi  a  few  hours  before  it 
was  niade  in  Knglanil,  we  conceive  that 
this  would  not  defeat  the  plaintiff's 
copyright  here,  if  he  had  any,  as  the 
author  certainly  did  not  mean  to  give 
the  work  to  the  foreign  before  he  gave 
it  to  the  British  public  ;  and  in  no  case 
is  it  intimated,  that,  to  be  entitled  tu  a 
British  copyright,  the  foreign  author 
must  give  his  work  to  the  United 
Kingdom  exclusively."  I'oilock,  I'.  II., 
Boosey  i .  l'urday.  4  Exch.  Hep.  157. 

»  Low  9,  Ward,  Law  Rep.  0  Eq.  416. 
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part  of  tlie  British  dominions,  or  is  restricted  to  a  less  ar 
was  considered  by  the  House  of  Lords  in  1808,  when  the 
was  expounded  to  the  effect  that,  while  the  statute  of  Victor! 
extends  protection  throughout  the  British  dominions,  publics 
tion  must  be  in  the  United  Kingdom.1  The  reasons  for  thi 
distinction  were  not  found  in  the  express  intention  of  Parlu 
ment,  but  were  based  on  "  various  provisions  ami  condition 
contained  in  the  act,  which  could  not  possibly  be  eoiupliet 
with,  if  the  first  publication  were  to  take  place  in  distant  part; 
of  the  British  empire."  2 

The  International  Copyright  Act  declares  that  the  author  o: 
a  book,  dramatic  composition,  or  other  work  mentioned  in  that 
statute,  which  shall  be  first  published  out  of  the  British  domin 
ions,  shall  have  no  copyright  therein,  nor  the  exclusive  right 
of  representation,  "  otherwise  than  such  (if  any)  as  he  may 
become  entitled  to  under  this  act."3  This  provision  bus  been 
judicially  construed  to  bar  every  author,  native  or  foreign,  from 
acquiring  copyright,  except  under  the  International  Copyright 


1  Rmrlledge  r.  Low,  Law  Rep.  3 
II.  L.  100. 

2  Lord  Weslbury,  Ibid.  U7.  For 
tlie  extent  of  the  United  Kingdom,  and 
of  the  British  dominions,  Mtpott,  p  29& 
"  By  the  8th  section  "  of  5  &  8  Vict. 
c.  45.  said  Lord  Chancellor  Cairns, 
"copies  of  every  book  are  to  be  deliv- 
ered to  various  public  libraries  in  the 
United  Kingdom,  within  one  month 
after  demand  in  writing, — an  enactment 
which  in  the  case  of  a  publication  at 
the  antipodes  could  not  he  complied 
with.  By  the  lOlh  section,  penalties 
for  not  delivering  these  copied  nre  to 
be  recovered  before  two  justices  ot  the 
county  or  place  where  the  publisher 
making  default  shall  reside,  or  by 
action  of  debt  in  any  court  of  record 
in  the  United  Kingdom.  By  the  11  tit 
section,  the  book  of  registry  of  copy- 
rights and  of  Assignments  is  to  be  kept 
at  Stationers'  Hail,  in  London,  and  no 
registry  is  provided  for  the  colonies. 
By  the  Mill  section,  a  motion  to  ex- 
punge or  vary  any  entry  in  this  regis- 
try is  to  he  made  in  the  Court  of 
Queen's  Bench,  Common  Pleas,  or 
Exchequer.    These  clauses  are  intelli- 


gible if  the  publication  is  in  the  I 
Kingdom,  hut  hardly  M  if  it  may  be 
iu  India  or  Australia.  Finally,  b 
17th  section,  there  is  a  provision 
against  any  person  importing  into  any 
part  of  the  Uiiiled  Kingdom,  or  any 
other  part  of  the  British  dominion!*,  lor 
cute  or  hire,  any  copyright  book 
composed  or  written,  or  printed  and 
published,  in  nny  part  of  the  United 
Kingdom,  and  reprinted  in  any  country 
or  place  out  of  the  British  dominions; 
a  provision  showing  clearly,  as  it 
appears  to  roe,  that  publication  in  tiio 
United  Kingdom  is  indispensable  to 
copyright."  Ruuttedge  v.  Low,  Law 
Rep.  8  H.  L.  1<)9.  The  determination 
of  this  question  was  not  MHOtiol  to 
the  decision  of  the  cn*e  before  the 
House  of  Lords,  as  the  first  publication 
of  the  book  in  controversy  had  been 
in  London.  The  discussion  grew  out  of 
(lie  extra>judicial  opinion  expressed  by 
Vice-chancellor  Kindersley  at  the 
hearing  of  the  case,  to  the  effect  that 
publication  might  be  anywhere  within 
the  British  dominions.  Sec  Low  r. 
Houtledge.  88  L  J,  v.  h.  {Ch.|  | 
M48  Vict,  c  12,  s.  ly. 
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or  a  work  first  published  if!  any  foreign  country,  whether 
an  arrangement  for  international  copyright  baa  or  has  not  been 
made  with  that  country.  In  Boucicault  v.  Delafield,1  and  in 
r.iHu.'icaiilt  v.  Chatterton,2  the  plaintiff,  while  resident  in  Sitg- 
laod,  claimed,  under  3  &  4  Will.  IV.  c.  15,  and  5  &  6  Vict 
c.  4o,  the  exclusive  right  of  representing  a  manuscript  play, 
wliicli  he  had  caused  to  he  puhlicly  performed  in  New  York 
before  its  representation  in  Great  Britain.  He  was  not  entitled 
to  any  privileges  under  the  International  Copyright  Acts,  for 
the  reason  that  their  provisions  did  not  apply  to  the  United 
States ;  and  the  court  held  that,  because  the  drama  had  heen 
first  publicly  represented  abroad,  he  was  barred  by  section  19 
of  7  &  8  Vict.  c.  12,  from  obtaining  the  protection  to  which  lie 
would  have  been  entitled  under  3  &  4  Will.  IV.  c.  15,  and  5  & 
6  Vict.  c.  45,  if  the  first  performance  of  his  play  had  been  in 
Great  Britain.3 
United  states.  —  The  statute  of  the  United  States  does  not 

*ly  prescribe  lhat  the  first  publication  of  a  work  entitled 
tu  copyright  shall  be  in  this  country.     Nor  has  this  point  been 

.  adjudio&ted,  althmigh  it  is  settled  that  no  coyy right 
tail  be  obtained  for  a  book  unless  a  printed  copy  of  the  title- 
page  shrill  lie  deposited  before  publication,  and  two  copies  of 
tne  book  delivered   within  ten   days  after   publication.     But 

;ui  be  no  doubt  that  the  proper  construction  of  the  act 


1  1  Htm.  &  M.  597. 
J6Ch  l)   . 

"  A  Mimlnr  provision  was  niaile  by 
ti  ..f  1   &  i  Vict.c.  69,  which 
*»»   the   first    statute    providing   tor 
tanil  copyright,  and  which  it 
"'>*  rtpenled.     As  each  of  these  acts 
**»p»Hedfor  the  purpose  of  extend- 
ing protection  to  foreign  authors  whose 
*<>rk*  were  first   puhlishecl    in    their 
<rv,  ami  whose  country  gave 
r*elproc»| privileges  to  English  authors, 
l  purpose  of  the  provision 
r<  cited  would   seem  to  l>e  *ttnply 
"■fcbrt  negatively  that  such  foreign 
nil. I  not  be  entitled  t. 

nl?»t  w<-v  that    siattitf,    unless    lliey 

comply    with    its    prescribed 

Ms.    This  view  is  strength- 

tm  U  [|.e  facl  ti,at  no  such  provision 


is  contained  in  the  general  law  of  5  <& 
fi  Vict,  c,  45;  and  it  appears  to  have 
been  lite  view  taken  by  the  courts  in 
all  of  the  cases,  excepting  Boinicault 
p,  I >eh»fU-ld  and  Boucicault  v,  Chatter- 
ton,  dedded  since  (he  passing  of  the 
flrot  International  Copyright  Act,  in 
which  it  lias  heen  field  that  Engl  lib 
copyright  is  defeated  by  ■  prior  publi- 
cation Abroad,  For  those  ohm  were, 
and  the  two  cases  ju^t  cited 
have  been,  properly  decided  without 
reference  to  the  International  Copy 
rigfcl  Acts.  But  it  is  immaterial 
whether  section  l'J  of  7  &  8  Vict.  c.  la, 
does  or  does  not  apply  to  cases  gov- 
erned by  the  general  statutes;  for  it 
makes  no  change  whatever  in  the  law 
in  those  eases. 
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is  the  same  as  that  given  to  the  English  statutes,  and  that  a 
author  forfeits  his  claim  to  copyright  in  tins  country  by  a  first 
but  not  hy  a  contemporaneous,  publication  of  his  work  abroad. 

A  publication,  to  defeat  the  author's  claim  to  copyright,  mus 
be  one  which  has  been  made  by  his  authority  or  with  his  con 
Bent  - 

Place  of  Printing.  —  The  question   may  arise  whether  it  i 
essential  to  the  securing  of  copyright  that  the   book   shall  hi 
printed    in    the   United    States.      On   this  point  the  statute! 
are   silent,  and   there   is   no  judicial    light.     Every    require 
merit  which  the  statute  prescribes  concerning  the  vesting  oi 
cm py right  may  be  complied  with,  though   the  work  has  been 
printed  in  a  foreign  country.     Nor  does  the  purpose  or  spirit 
of  the  law  demand  that  the    printing  shall   be  done  in  the 
United  States.     The  copyright  laws  were  passed,  not  for  the 
protection  of  mechanical  industries,  but  for  the  encouragement 
of  native  authors,  and  the  advancement  of  learning  in  the 
country.     These  objects  are  secured  by  the  first  publication 
here  of  works  of  literature  and  art ;  and  hence  such  publication 
is   made   a   condition   precedent   of  obtaining  the   privileges 
granted.     But  printing  is  a  tiling  distinct  from   publication, 
and  whether  it  has  been  done  in  one  place  or  in  another  is  a 
question  which  does  not  affect  the  true  purposes  of  the  stai  I 
If  the  protection  of  native  industry  were  a  legitimate  object  of 
the  copyright  law,  it  might  with  reason  be  claimed  that  all  the 
material  processes  in  the  production  of  a  hook  should  be  done 
in  the  country.     Copyright  would  then   be  defeated,  not  only 
by  printing  the  work  abroad,  but  also  by  setting  the  types  and 
casting  the  stereotype-plates  in  a  foreign  country,  though  the 
copies  be  struck  off  here.     So,  also,  it  would  be  essential  that 
the  binding  should  be  done  in  this  country;  and  the  same 
principle,  logically  carried  out,  would  require  that  the  paper 
should  be  of  home  manufacture.     It  is  not  reasonable  to  sup- 
pose that  such  requirements  are  within  the  scope  of  the  statute 
passed  for  the  advancement  of  learning.     It  is  clearly  imiaa- 


1  See  Wall  v.  Gordon,  12  Abb.  Pr. 
».  ».  (NY.),  849. 

S  Boucicault  i>.  Wood.  2  Bi«8.  3t,  3!>; 
Crowe  v,  AikiMij  Ibid.  "JUH ;  Palmer  i\ 


De  Witt.  2  Sweeny  (N.  Y.).  580,  561, 
on  ap,  47  K.  Y.  HI;  Shook  «•  Neuen- 
dorff,  11  Daily  Keg.  (N.  Y.),  985. 
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terial  where  the  work  has  been  written,  and  the  same  principle 
should  govern  the  question  of  printing.1 

In  England,  the  question  in  in  the  same  condition  as  in  this 
country.  The  statutes  are  silent,  and  the  point  has  not  Iktii 
judicially  determined  ;  but  there  are  dicta  to  the  effect  that  the 
printing  must  be  done  iu  Great  Britain.2 


Summary  of  tub  Law. 

United  States.  —  The  conditions  on  which  copyright  will  vest 
in  a  work  may  now  be  summarized.  In  the  United  States,  the 
title  of  a  book  must  be  recorded  before  publication,  the  copy- 
right notice  printed  on  the  title-page,  or  the  page  next  fcdlow- 
and  two  copies  of  the  book  delivered  or  mailed  to  the 
Librarian  of  Congress  within  ten  days  after  publication.3  The 
first  publication  of  the  work  must  be  in  this  country.  If  any 
work  is  published  without  compliance  with  these  conditions, 
it  becomes  public  property. 

Great  Britain.  —  In  England,  there  are  some  special  regula- 
tions in  the  case  of  prints,  engravings,  works  of  sculpture, 
paintings,  and  photographs;  and  special  provision  is  made  for 
protecting,  on  certain  conditions,  the  works  of  foreign  authors 
first  published  abroad.  Copyright  will  vest  in  any  literary 
work  of  which  a  British  subject  is  the  author,  on  the  sole  con- 
dition that  it  is  first  published  in  the  United  Kingdom,  or  is 
published  there  on  the  day  of  its  first  publication  elsewhere. 
Copyright  will  vest  in  the  work  of  a  foreign  author  on  the 
same  condition,  provided  he  be  anywhere  within  the  British 

-.unions  on  the  day  his  work  is  published  in  the  United 
u'dom.     It  is  immaterial  where  an  English  author  may  be 


1  "  It  is  difficult,"  says  Mr.  Curtis, 
"  to  extract  from  the  act  any  tiling  like 
■  tariff  protection  to  the  inert1  arts  of 
pa  per- inn  king  and  printing.  Literary 
labor  hihI  the  advancement  of  the  ht- 
<>(  the  country  were  the  great 
object*  of  encouragement."  Law  of 
Copyright  (Boston.  1847).  p.  144. 

-'  In  Clcmenti  r.  Walker,  decided  in 
rn  &  <>.  Hoi,  the  court 
e  opinion  that  tlie  printing 

be  done  in  <Jrent  Britain.    Lord 
8c  Leonards  gave  expression  to  like 


views  in  Jefferys  p.  Boosey,  4   Fl.  L. 

-.;.  !ist>.    in  Townees*, 

t  Sim.  :-!'.»i">,  it  v»:it*  held  that  the  object 
of  the  legislature  was  not  to  protect 
prints  "  which  were  designed,  en- 
graved, etched,  or  worked  abroad,  and 
only  published  in  Owl  Britain."  But 
this  decision  was  based  on  the  special 
provisions  of  the  statute  relating  to 
copyright  iu  prints. 

*  For  the  variation  in  there  require - 
n  the  case  of  works  of  art,  see 
a$Ue,  p.  205. 
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at  the  time  of  publication.  When  copyright  lias  once  vested, 
protection  extends  throughout  the  British  dominions.1  While 
valid  copyright  may  be  secured  on  these  conditions,  an  action 
at  law  or  a  suit  in  equity  cannot  be  maintained  for  piracy  until 
the  work  lias  been  registered  in  the  manner  prescribed  by  ■! 
ute.  But  such  registration  may  be  made  at  any  time  before 
the  action  or  suit  is  brought. 

United  Kingdom  and  British  Dominions  Defined.  —  It  is  impor- 
tant here  to  note  carefully  the  meaning  of  the  terms  used. 
The  United  Kingdom  embraces  England,  Wales,  Scotland,  and 
Ireland  ;  while  the  British  dominions  include  ,L  all  parts  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  tin-  ishtuds  of 
Jersey  and  Guernsey,  ail  parts  of  the  East  and  Wed  Indies, 
and  all  the  colonies,  settlements,  and  possessions  of  the  crown 
winch  now  are  or  hereafter  may  be  acquired."8  It  will  be 
noticed  that  the  area  within  which  the  presence  of  a  fotmga 
author  at  the  time  of  publication  is  required,  and  that  through- 
out which  copyright  extends,  are  the  same,  namely,  the  British 
dominions;  while  the  place  of  pubiioatioa  is  restricted  to  a 
smaller  territory,  —  the  United  Kingdom.8 


1  See  Routledge  v.  Low,  Law  Rep. 

5  II.  L.  100. 

*  6  &  6  Vict.  c.  45,  s.  2. 
8  Colonial    Co/>yr!</ht.  —  The    provi- 
sions of  the  general  copyright  law,  5  &, 

6  Vict.  e.  45,  apply  to  nil  parts  of  the 
British  dominions.  Section  17  of  this 
act  prohibits,  under  heavy  penalties, 
any  person  without  the  consent  of  the 
owner  of  (lie  copyright  from  importing 
into  any  English  colony  a  hook  copy- 
righted  in  Great  Britain,  and  reprinted 
in  any  country  out  of  the  British 
dominions.  A  like  prohibition  was 
made  in  the  CuttOCM  Act,  10  &,  17 
Viet.  e.  107,  ».  160,  mid  is  continued  in 
the  Consolidated  Customs  Act,  3'J  &  40 
Vict,  c  3fl,  s.  42,  patted  in  187'-.  IJy 
10  &  11  Vict.c  95,  pn*Bed  in  1847,  and 
known  as  the  Foreign  Reprints  Act, 
the  Queen  wu  empowered,  by  order  in 
council,  to  sus|>end  in  certain  cases  the 

prohibition  egafost  tin  pox  ting  Knglish 
copyrighted   hooks    into    H 
This  net  provides,   "that  in  case  the 
legislature  or  proper  legislative  author- 


ities in  any  British  possession  shall 
disposed   to   make  due    prorWa 

securing   or   protecting    the    rights 
British  authors  in  such  possession,  ar 
shall  pass  an  act  or  make  mi  ordinant 
for  that  purpose,  and  shall  transmit  tl 
same    in     the     proper    manner    to    the 
Secretary    of    State,    in    order    that    it 
may  be  submitted  to  her  Majesty,  and 
in  ease  her  Majesty  shall  lie  of  opinio 
that  such  itft  or  ordinance  is  sufficient 
for  the  purpose  of  securing  to  Briti*li 
authors    reasonable   protection    within 
such  possession,  it  shall  be  lawful  fo 
her  Majesty,  if  she  think  tit  so  to  do, 
express  her  royal  approval  of  such 
or  ordinance,  and  thereupon   to  isst 
an  order  in  council  declaring  that 
faog  as  the  provisions  of  sin -h 
ordinance  continue  in  force  within  sue 
colony    tlie    prohibition*    contained 
the    aforesaid    acts,    and     hereinbefo 
recited,  and  any  prohibition--  >  ontailM 
in  the  said  acts,  or  in  WBJ  other  acts 
against  the  importing,   selling,   leitit 
out  to  hire,  exposing  for  sale  or  hi 
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Duration  of  Copyright. 


In  the  United  States,  tli 


lie   L  ititeil  states,  the  statute  grants,  protection  in  the 
case  of  all   works  for  twenty-eight   years  from  the  time   of 


orpotsetsmg  foreign  reprint*  of  books 
flrat  composed,  written,  printed,  or 
published  in  the  United  Kingdom,  and 
entitled  ro  copyright  therein,  shall  he 
impended  so  far  as  regards  such  COl- 


In  1875,  the  Dominion  Parliament 
passed  an  net  giving  copyright  fur 
twenty-eight  years  to  any  person  dom- 
iciled in  Canada,  or  in  any  psirt  of  the 
British  dominion*,  or  befog  the  citizen 
ony ;  and  thereupon  such  act  or  ordi-  of  any  country  having  an  International 
unceihall  come  into  operation,  except  copyright  treaty  with  Great  Britain. 
10  far  as  may  be  otherwise  provided  To  secure  copyright,  the  book  must 
•r  as  may  be  otherwise  directed  be  published  or  republished  in  Canada, 
by  such  order  in  council,  anything  in  Section  15  of  this  act  provides  that 
the  mid  lost-recited  act  or  in  any  other  "works  of  which  the  copyright  has 
Ml  to  tin-  contrary  notwithstanding. "  been  granted  and  is  subsisting  in  the 
The  Canadian  legislature  having  United  King  loin,  and  copyright  of 
pmnided  for  the  colleetimi  of  a  cus-  which  is  not  secured  or  subsisting  in 
t<nitj  duty  of  UH  per  cent  on  foreign  Canada  under  any  Canadian  or  Pro- 
reprinu  of  English  copyright  works,  vincial  act,  shall,  upon  being  printed 
the  amount  thus  collected  to  go  to  the  and  published  <>r  reprinted  ami  repub- 
ovrner  of  the  copyright,  an  order  in  lishetl  in  Canada,  be  entitled  to  copy- 
council  was  made  July  7,  1868,  by  right  under  this  act  j  but  nothing  in 
■tfcfa  were  suspended  all  prohibitions  this  net  -hall  be  held  to  prohibit  the 
i"  the  imperial  acts  against  importing  importation  from  the  United  Kingdom 
itch  works  into  Canada.  Like  pro-  of  copies  of  such  works  legally  printed 
rakfl  for    protecting    the    rights    of    there." 

British  authors   have   been   made    by  The  Canadian   act  was  sent  in  the 

•that  eolritiic*.     Referring  to  the  0[vcra-     form  of  a  bill  reserved  lor  the  Queen's 
turn  of  the  Foreign  Reprints  Art,  the     approval;    but   as    there  were   doubts 

Iwjsl  Copyright    Cot iaekmer*,    in     whether  it  was  not  repugnant  to  im- 

their report  submitted  to  Parliament  in     perkl  legislation,  and  to   the  order  in 

•Wl-TH,  p  xxxi,§  1!>3,  say  i  "Bofat    council  made  in  18ti&,  the  38  &  31*  Vi<  t. 

*»  "ritiidi  suthors  and  owners  of  copy-     0.  58,  fil  peaeed,  authorizing  the  Queen 

concerned,  the  act  has  proveil     to  assent  to  the  Canadian  bill.     It  was 

'e    failure.     Foreign  reprints     further  provided  by  section  4  of  38  & 

3'J  Vict.  c.  53,  that  "  where  any  book 

in   winch,  at  the  time  when  the  said 

reserved    bill    comes    into   operation, 

there  is  copyright  in  the  United  King" 

I  an  absurdly  small  amount,     dom,  or  any  book  in  which  thereafter 

*'e  beea  made  to   the   authors  and     there  shall  be  such  copyright,  becomes 

It   appears   from   official  re-     entitled    to  copyright    in    Canada    in 

P°n*  that,  during  the  ten  years  ending     pursuance  of  the  provisions  of  the  said 

be  amount  received  from  the     reserved  bill,  it  shah  be   unlawful  for 

•hole  of  the  nineteen  colonies  which    any  person,  not  being  the  owner, in  the 

^t taken  advantage  of  the  act  was     United  Kingdom,  of  the  copyright  in 

'•v  £1,155  13*.  24<f.,  of  which  £1,084     such  book,  or  some  person  authorized 

«aa  received  from  Canada;     by   him,   to  import    into    the    United 

'1,l'*l.of  these  colonies,  seven  paid     Kingdom    any    copies   of    such    book 

aotbiinj  whatever  to  the  authors,  while    reprinted  or  republished  in   Canada." 

*   n"*  and   then   paid   small   suras     By  section  5  the  order  in  council  of 

"nuumiog  to  a  few  •hillings."  1868  is  continued  in  force  "ao  far  as 


~-     - *■■•  --i 

«  copyright  works  have  been  largely 
totfeduced  into  the  colonies,  and  Data- 
y  American  reprints  into  the  Domin- 
ion of  Canada ;    but    no   returns,   or 
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recording  the  title*1  An  additional  terra  of  fourteen  years 
may  be  secured  by  the  author,  if  he  be  living  at  the  end  of  the 
first  tenu,  or  by  his  widow  or  children,  if  he  l>e  dead.3 

In  England,  the  copyright  in  a  book  is  granted  for  forty-two 
years  from  the  time  of  first  publication.  If  the  author  is  living 
at  the  end  of  that  period,  the  copyright  will  continue  until 
seven  years  after  his  death.8  The  copyright  in  prints,  engrav- 
ings, and  lithographs  lasts  for  twenty-eight  years  from  the 
time  of  publication  ;4  in  paintings,  drawings,  and  photographs, 
during  the  life  of  the  author,  and  seven  years  after  his  death;6 
and  in  sculpture,  models,  and  busts,  for  fourteen  years  from 
first  publication,6  and  the  artist,  if  living  at  the  end  of  that 
period,  may  secure  protection  for  an  additional  term  of  fourtee 


relates  to  bouks  which  are  not  entitled 
to  copyright  (or  the  time  being,  in  pur- 
suance of  the  said  reserved  bill  " 

The  Canadtau  copyright  act  is  given 
as  a  schedule  to  38  &  88  Vict.  c.  63. 
See  ll»Q  Heserved  Act,  1875,  Sut.  Dom. 
Camilla,  187<>.  p.  xvii. 

'   US.  !•▼.  St.  s.  4053. 

I  hi.  ft,  4XA. 

*  5  &  6  Vict.  c.  45.  a.  8,  See  Mar- 
rials  v.  Gibbons,  Law  Rep.  9  Ch.  618, 


1 


as  to  the  construction  of    section  4, 
which  provides   for  the   extension  -it- 
the  copyright  in  works  published  wiiem 
the  statute  was  pasted. 

«  7  Geo.  III.  c.  3B,  s.  7.    The  pro — 
visions  of  the  acta  relating  to  prints 
and  engravings  were  extended  to  lithe 
graph*  by  15  &  ]6  Vut  e.  12,  s    14. 
ft  26  Vict.  c.  68,  s,  1. 

«  64  Geo,  UI.  c.  66,  i.  1. 

'  Id.  i.  6. 
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CHAPTER  VI. 


TRANSFER  OF   COPYRIGHT. 

Great  Britain.  —  Boors. 

By  Registration.  —  In  England,  the  statute  provides  for  the 
transfer  of  copyright  in  hooks  by  registration,  but  does  not 
require  it  to  be  done  in  this  way.     Section  13  of  5  &  6  Vict. 
c.  4o,  after  providing  for  the  registration  of  books  in  the  regis- 
try of  the  .Stationers'  Company  by  the  owners  of  the  copyright, 
enacts  M  that  it  shall  be  lawful  for  every  such  registered  pro- 
prietor to  assign  his  interest,  or  any  portion  of  his  interest 
therein,  l>y  making  entry  in  the  said  book  of  registry  of  such 
assignment,  and  of  the  name  and  place  of  abode  of  the  assignee 
thereof,  in  the  form  given  in  that  behalf  in  the  said  schedule, 
on  payment  of  the  like  sum  [live  shillings]  ;  and  such  assign- 
ment so  entered  shall  be  effectual  in  law  to  all  intents  and 
purposes  whatsoever,  without  being  subject  to  any  stamp  or 
duty,  and  shall  be  of  the  same  force  and  effect  as  if  such 
.rmuent  had  been  made  by  deed/*     The  entry  is  made  on 
fa  application  of  the  assignor,  and  sets  forth  the  date  of  entry, 
title  of  the  book,  name  of  the  assignor,  and  name  and  place 
of  abode  of  the  assignee.     The  statute  makes  a  certified  copy 
of  the  entry  prima  facu  proof  of  assignment,  M  but  subject  to 
be  rebutted  by  other  evidence."  * 

This  mode  of  transfer  appears  to  be  available  only  to  a 
mistered  proprietor  "  of  the  copyright.  It  docs  uot,  there- 
fore, apply  to  transfers  made  before  the  original  entry  of 
copyright.  In  case  the  assignment  has  been  made  before 
publication,  the  assignee  as  owner  would  properly  make  the 
original  entry. 

!  1.     See  Low  v.  Routledge,  83  8  ft  223 ;    Graves's  Case.  Law  Rep. 

L.  J.   ■    ».    (CI.)   717.  7S8;    Low   p.  4  Q.  B.  716;   Boosey  ft  Fairlie,  7  Cu. 

W*rd.  Law  Hep.  6  Eq.  415;  Wood  o.  D.  801. 
Booaey,  Law  Hep.  2  Q.  B.  840,  on  ap. 


BOS  THE   LAW   OF   COPYRIGHT   AND   PLAYRIGHT 


By  Bequest  and  in  Case  of  Intestacy. — The  act  further  pn 
vides  fur  the  transmission  of  copyright  in  case  of  the  death  i 
the  owner.  Section  25  declares  "  that  all  copyright  shall  I 
deemed  personal  property,  and  shall  he  transmissible  by  bt 
or,  in  case  of  intestacy,  shall  foe  Buhject  to  the  same  law  t 
distribution  as  other  personal  property,  and  in  Scotland  sha 
be  tin-mod  to  he  personal  and  moveable  estate." 

Must  Assignment  op  Copyright  be  in  Writing? 
As  registration  is  a  mode  of  transfer  optional  with  the  par 
ties  thereto,  it   becomes  necessary  to  inquire  in  what  othe 
manner  the  ownership  of  copyright  may  be  passed  from  on 
person  to  another.     The  law  on  this  point  cannot  be  propcrh 
determined  without  a  critical  examination  of  the  leading  dc 
cisions  on  the  subject,  nor  without  carefully  considering  eacl 
with  strict,  reference  to  the  governing  statute.     It  is  necessar) 
to  divide  the  authorities  into  two  classes,  and  treat  each  clasi 
separately  :  1,  those  in  which  the  decision  was  governed  by  a 
statute  in  force  prior  to  that  of  Victoria ;  2,  those  wherein  the 
question  was  controlled  by  the  5  &  8  Viet.  c.  45. 

Judicial  Construction  of  Former  Statutes.  —  Writing  but  not 
Attestation  held  to  be  Necessary.  —  Every  statute  before  th;it 
passed  in  the  reign  of  Victoria  was  silent  as  to  the  mode  of 
transferring  the  copyright  in  a  book.  Hence,  it  was  left  to 
the  courts  to  determine  the  requisites  of  an  assignment.  It 
appears  that  before  181-4  the  chancery  courts  assumed  that 
copyright  might  he  transferred  by  parol.1  The  question 
first  raised  in  Power  v.  Walker,  decided  in  that  year,  under 
8  Anne,  c.  19.  which  imposed  penalties  on  any  person  who 
should  print  or  import  a  copyrighted  book  "  without  the  con- 
sent of  the  proprietor  or  proprietors  thereof  first  had  and 
obtained  in  writing,  signed  in  the  presence  of  two  or  more 
credible  witnesses." a  The  plaintiff,  whose  title  had  been 
derived  by  parol,  brought  an  action  for  piracy  against  the 
defendant,  who  pleaded  the  absence  of  a  written  assignm 

1  "  h    i*   Milled    DOW,"   »uii]    Lord  rait  of  persons  claiming  under  assign- 

Eldon,  "  llial  nn  Husigiimcni  of  copy-  munis  DOl  in  writing,  until  M  were  set 

right  must  be  tn  writing,  although  it  right  by  a  decision  of  the  Court  of 

frequently   happened    that    court*   of  King's  Bench."     Httndell  r.  Murray, 

equity  J j ml  granted  injunctions  at  the  Jac.  314.  *  a.  1. 
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from  the  author  to  the  plaintiff.  Lord  Ellenborough  ruled  that 
"the  statute  having  required  that  the  consent  of  the  proprietor, 
iu  order  to  authorize  the  printing  or  reprinting  of  any  book  by 
any  other  person,  shall  be  in  writing,  the  conclusion  from  it 
seemed  almost  irresistible  that  the  assignment  must  also  be  in 
writing;  lor  if  the  license,  which  is  the  lesser  thing,  must  be 
in  writing,  a  fortiori  the  assignment,  which  is  the  greater 
thing,  must  also  be."  * 

This  reasoning  was  carried  to  its  logical  conclusion  in  David- 
son t\  Bobrj,  decided  in  1H48,  when  the  court  declared  that,  aa 
a  consent  in  writing  signed  by  two  witnesses  was  necessary  to 
a  license,  an  assignment  to  be  valid  must  likewise  be  in  writing 
d   by  two  witnesses.2     A  written  assignment  with 
DM  witness  was  therefore  held  to  be  invalid.     The  question 
came  before  the  House  of  Lords  in  Jefferys  v.  Boosey  in  1854} 
when  a  majority  of  the  judges  were  of  opinion  that  a  written 
lent  without  witnesses  was  good.a     It  was  considered 
that  the  necessity   for  attestation,  if  any  existed   under  the 
of  Anne,  had  been  removed  by  the  54  Geo.  III.  c.  1-56, 
I  in  lbl4,  which  made  (be  owner's  consent  in  writing 
necessary  to  a  license  to  publish,  but  contained  no  mention  of 
MOB.     In  the  Scotch  case  of  Jeffreys  v.  Kyle,  which  will 
he  uiore  fully  considered  further  on,  it  was  also  held  that  after 
.  ILL  c.  156,  attestation  was  not  nceessary  to  a  valid 
alignment.4 

b Shepherd  v.  Gonqneat,  the  Court  of  Common  Pleas,  apply- 

ing the  rmontng  of"  Lord  Ellenborough  to  the  3  &  4  Will.  IV, 

c  15,  Lcl<J  that  an  assignment  conveying  the  exclusive  right 

°f  performing  a  play  must  be   in  writing;  and   the  plaintiff 

'  because  be  claimed  by  a  parol  title.6 

V-  A  S.  9.  Leonards  anil   Baron    Alderson  were 

of  opinion   that   the   license   clanse    in 

*  H.  I,  i'.  S15.  tin  lUktdtO  of  Anne  tiad  not  been  re- 

*  1*  Sc    Sew.    Cas.   2d    ser.    90G.  pealed  by  the  54  Geo.  III.  c.  15B,  ».  4, 

inrmed  |.\   Boom  of  Lords,  Kyle  v.  since  the  provisions  of  both  acts  no  to 

Macq.  611.  license  misfit  itud  together;  and  they 

Divid,,,,,  r  Bolin  appears  to  have  regarded  the  law  a*  settled  by  Power 

***>  tKsfed    under    B   Anne.   c.    19.  c.  Walker  and  Davidson  e.  liolm,  Unit 

die  case    was    tried    many  a  valid  assignment  must  be  in  writing, 

<r  the  parsing  of  64  Qoo,  III.  and  attested  by  two  witnesses.   4  it.  L. 

to    this  <  ']■> 

lta,ul**  4  17  C.  B.  427.     See  also  Barnetl  v. 

">■  Jeffcrjrs   v.  Boosey,  Lord    St.    Glossop,  3  Dow.  P*.  Cas.  6^5. 
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Iii  the  following  case  of  Cumberland  v.  Copeland,  tlio  plain- 
tiff, to  whom  the  author  had  assigned  a  play  by  a  wriiin 
attested  by  one  witness,  brought  an  action  under  3  <fc  4  Will.  IV 
c.  16,  against  the  defendant,  for  representing  the  piece  without 
authority.  The  Court  of  Exchequer,  declaring  that  they  wei 
bound  by  Power  v.  Walker  and  Davidson  v.  Bohn,  held  tl 
plaintifFs  title  to  be  bad  for  want  of  an  assignment  attested  by 
two  witnesses,1  But  this  judgment  was  reversed  by  the 
Exchequer  Chamber,  which  unanimously  held  that  an  assign- 
ment in  writing,  without  witnesses,  was  good.2 

In  Cumberland  r.  Copeland  as  well  as  in  JefTerys  v.  Boosey, 
the  alignment  was  shown  to  have  been  in  writing,  but  without 
witnesses.  The  point  decided  was  that  a  written  assignment, 
though  not  attested,  is  valid.  The  question  whether  a  writing 
is  necessary  was  not  before  the  court. 

The  doctrine  affirmed  in  Power  v.  Walker  has  been  recog- 
nized in  several  other  cases  than  those  here  reviewed.  But  in 
most,  if  not  all,  of  them  the  question  was  so  involved  with 
other  issues  that  the  decisions  did  not  turn  directly  on  this 
point.8 

The  leading  authorities  relating  to  the  construction  of  the 
statutes  in  force  before  the  5  &  0  Vict.  c.  45,  have  now  been 
reviewed.  Their  result  is,  that,  before  the  present  statute  was 
passed,  copyright  could  not  be  assigned  by  parul,  but  only 
an  instrument  in  writing,  to  which  no  attestation  was  requi 
after  ,54  Geo.  III.  c.  156,  became  a  law. 


The  Doctrine  Matntained  that  Assignments  need  not 
in  Wrjting  under  English  Statutes. 

Former     Statutes    Considered.  —  I    shall     HOW     try    to    sho\ 

that,  independently  of  the  Btatute  of  Victoria,   the  doctrine 
affirmed   by  the  English   courts  is  not  sound,  and    that  the 


>  7  Hurl.  &N.  118. 

2  1  Hurl.  &  C.  191.  See  also  Marsh 
r.  C&Oqueat,  17  C.  B.  n.  *.  41H,  wliere 
it  was  1il'I<I  ilmt  the  assignment  need 
not  be  by  deed. 

J  See  Lttevp,  Bland,  I  Btufc  882; 
Morris  V.  Kelly,  1  Juc.  &.  W.  4til ;  Hun- 


dell  r.  Murray,  Jac.  811 ;  Clementi 
Walker,  2  Ham    &.  Or.  btil ;   Burnett 
Glossojt,    3   Dow.    Pr.    Cas.    63 
PiotM   9.  IVilldll.  8  Car.  6  P.  78; 
lmrn  i,-.  Duncombe,  9  Sim.  151 ;  Hod( 
r.  Welih.  2  Ir.  Eq.  ppell 

Purday,  4  Y.  L  C.  Excb.  *&6. 
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statutes  on  whose  construction  it  was  based  were  wrongly  in- 
terpreted. 

The  8  Anne,  c.  19,  and  the  54  Geo.  III.  c.  156,  secured  to 
the  author  and  his  assignee  the  sole  right  of  publishing  a  book 
for  a  named  period,  and  declared  that  any  other  person  who 
should  during  that  period  republish  such  book  without  the  con- 
sent in  writing  of  the  owner  of  the  copyright  should  be  liable 
to  certain  penalties.  In  like  manner,  the  3  &  4  Will.  IV. 
c.  15,  gave  to  the  author  and  his  assignee  the  sole  liberty  of 
representing  a  dramatic  composition  for  the  term  therein  men- 
tioned, and  imposed  penalties  on  any  other  person  who  should 
conse  such  composition  to  be  performed  without  the  written 
consent  of  the  owner.  The  provisions  of  these  three  acts  re- 
lating to  the  vesting  of  the  right  and  its  protection  by  penalties 
vcre  the  same  as  far  as  concerns  the  question  of  the  necessity 
of  a  written  assignment.1  All  were  silent  as  to  the  mode  of 
transferring  the  rights  which  they  secured. 

Tin  distinction  between  an  assignment  and  a  license  is  that 

1'vthi-  former  the  ownership  of  the  copyright  is  vested  in  the 

.  while  by  the  latter  the  licensee  acquires  the  privilege 

of  publishing,  but  no  proprietary  righto  in  the  copyright.     It 

U  0  that  the  provision  relating  to  a  consent  in  writing 

wly   govern   the   mode   of    assignment.     The 

theory  id?*nced    by   Lord    Ellenborough   is  that  this  clause 

must  by  implication  be  construed  to  apply  to  a  transfer  of  the 

copyright,  as  wl-11  as  to  a  license  to  publish.     This  reasoning 

would  be  entitled  to  more  consideration  if  the  act  prohibited 

every  person   except    the    author    from    publishing    without 

authority  in  writing.     But  such  is  not  the  language  or  the  intent 

of  the  statute.     It  expressly  declares  that  the  author  and  his 

assignee  shall  have  the  benefit  of  copyright,  and  that  any  person 

-  not  the  ant  bur  or  assignee  must  show  a  consent  in 

writing  to  publish.     Now,  it   is   clear   that   when   piracy   is 

charged,  two  defences  are  open  to  the  alleged  wrong-doer.    He 

may  show  either  that  he  is  the  author  or  the  assignee,  that  is 


1  A*»lr«;tt<ly  laitl,  the  8  Anne.  c.  19,    of    George    III.      But     the    question 
the  written  consent  to  be  at-     whether   an   assignment    must    be    in 
lettwiljv  two  witnesses,  while  no  men-     writing    is  not  affected  hy  this  ditfer- 
twnot  witnewes  was  made  iu  the  uct    enoe  between  the  two  statutes. 

20 
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the  owner  of  the  copyright ;  or  that  he  has  a  license  in  writing1 
from  the  owner  to  publish.     If  he  can  establish  the  first  fact, 
he  need  not  prove  the  second.     Only  those  who  cannot  D4 
ownership  are  required   by   the  statute  to  produce  a  written 
license*     The  clause  in  question  does  not,  therefore,  apply  to 
the  owner  of  the  copyright.1     Hence,  we  must  look  elsewhere 
to  ascertain  what  is  necessary  to  constitute  a  good  title  of 
ownership. 

The  statute  recognizes  as  owners  the  author  and  his  assignee. 
No  difficulty  is  presented  when  the  author  claims  as  owner, 
since  authorship  creates  an  undisputed  title  to  ownership. 
But  when  the  owner  is  not  the  author,  but  derives  his  title 
from  him,  the  inquiry  is  raised  as  to  what  formality  is  required 
to  make  the  transfer  valid  in  law.  The  statute  secures  to  the 
author  and  his  assignee  the  exclusive  right  of  publishing  a 
book  during  a  specified  period.  If  the  author,  before  parting 
with  his  property  in  a  manuscript  work,  publish  it  as  his  own, 
the  right  conferred  by  the  statute  will  vest  in  him.  The  copy- 
right thus  acquired  may  at  any  time  afterward  be  transferred 
to  another,  who  thereby  becomes  clothed  with  all  the  rights 
which  were  conferred  upon  the  author,  and  the  latter  beco 
divested  of  those  rights.  But  the  statute  not  only  protects  the 
title  of  the  assignee  thus  derived  after  publication,  but  it  also 
grants  copyright  in  the  first  instance  to  the  assignee  as  well 
as  to  the  author.  In  other  words,  statutory  copyright  will 
ab  initio  either  in  the  author  or  in  his  assignee.  When,  there- 
fore, the  author  has  parted  with  his  property  in  a  work  not  yet 
published,  the  owner  of  the  manuscript  may  become  the  first 
publisher,  and  thereby  secure  to  himself  the  copyright  conferred 
by  the  statute.  As  the  lawful  owner  of  the  manuscript,  his 
standing  under  the  statute  is  the  same  as  if  he  were  the 
author. 

Here,  then,  are  two  different  classes  of  persons  embraced 
within  the  meaning  of  assignee  as  used  by  Parliament:  let, 
those  to  whom  an  assignment  of  statutory  copyright  in  a  pub- 

1  "  The    statute   does  require    the  should  be  so  proved  ;  hut  it  appears  to 

defence  of  license  to  he  so  [in  writing)  leave  the  assignee,  suing  according  to 

proved  ;  and  that  in  case  of   a    plain-  the    common    law,  to   prove    his   case 

tifT  claiming  under  a license,  and  suing  under  that  law."     Brio,  J,  Jefferys  t*. 

for  *  statulahle  penalty,  the   license  Bousoy,  4  H.  L.  C.  88U. 
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lialied  work  has  been  made  after  the  securing  of  such  right  by 
the  author ;  2d,  those  to  whom  the  author's  rights  were  trans- 
ferred I mjI ore  publication,  and,  consequently,  before  the  creation 
"l  statutory  copyright,  and  who  are  entitled  to  secure  for 
themselves  the  statutory  copyright  by  virtue  of  being  the 
owners  of  the  manuscript.1 

Nttr,  in  cases  wherein  the  title  has  passed  before  the  crea- 
tion of  the  statutory  right,  the  statute  cannot  rightly  be  con- 
strued to  regulate  the  form  of  transfer.3     As  there  can  be  no 
statutory  copyright  in  an  unpublished  work,  the   right  thus 
■  ttc'.l    before   publication    exists   only   by  common   law. 
Hence,  the  mode  of  transfer  must  be  governed  by  the  common 
law,  which  is  the  only  law  applicable  ;  and,  if  the  title  held  by 
tlie  assignee  is  good  by  the  common  law  under  which  it  was 
derived,  it  must,  in  the  absence  of  express  legislation  to  the 
contrary,  be  equally  valid  under  the  statute.     Therefore,  m  ft 
parol  assignment  is  valid  when    made    by  the  common  law,3 
it  follows  that  such  assignment  will  continue  to  he  sumYient 
under  the  statute  in  cases  wherein  the  transfer  has  taken  place 
ihc  vesting  of  the  statutory  copyright;  that  is,  before 
publication. 
What,  then,  is  the  mode  of  assignment  after  publication,  and 
lie  statutory  copyright  has  once  vested  in  the  author? 
ft  any  formalities  or  requirements  were   prescribed    by  Par- 
liament, they  would  doubtless  have  to  be  observed.     But,  as 
already  said,  the  statute  is  silent  on  this  point.     Hence,  ac- 
cording to  a  well-established  rule  of  construction,  the  mode  of 
baiufer  can  be  governed  only  by  the  common  law  ;  and  by  the 
I  Jaw,  as  has  been  said,  a  good  assignment  may  be  made 
'')'  word  of  mouth. 

bord  Ellenborough's  theory,  that  the  mode  of  assignment  is 
impliedly  governed  by  the  clause  of  the  statute  requiring  a 
■Nut  to  be  in  writing,  has  been  applied  indiscriminately  to 
all  ewes  of  transfer,  whether  made  before  or  after  publication. 


1  Sw  a»te,  pp.  238-- 1 1 

1  Mr,  Justice    Erie    rightly   said  ; 

"  &<■  if  the  statute  should  be"  held  to 

I'p'perty   after   publication, 

Mill  ii  l«ivet  the  property  before  publt- 

utiun  u ft  wu;  and  then  the  right  of 


the  plaintiff  below  stands ;  for  he  took 
by     assignment,    before     publication, 
wlien   the  statute    Hn.fl    no  operfltimi. " 
Jefferys  v.  Boosey.  4  H.  L.  C  878. 
■  See  ante,  p.  104. 
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The  important  distinction  between  an  assignment  made 
and  one  subsequent  to  the  vesting  of  the  statutory  copyright 
appears    either  not  to  have  been    observed,  or  to  have    bee 
disregarded.     I  have  tried  to  show  that  this  construction 
the  statute  is  erroneous  in  either  case.     But,  whatever  groun 
there  may  be  tor  enlarging  the  meaning  of  the  licens. 
bo  as  to  embrace  an  assignment  of   the   copyright  in  a  p 
lished  worfc,  they  wholly  disappear  in  the  case  of  a  trans 
made  before  publication.     The  clause  of  the  statute  which  im- 
poses penalties  on  any  person  publishing  a  book  without  tli 
written  consent  of  the  owner  of  the  copyright  applies  only 
one  who  reprints  what  has  already  been  published.     Statuto 
copyright  begins  with  publication,  before  which  it  has  no  exi 
ence,  and   hence  can   neither   be  violated,  nor   protected 
statutory  penalties.     It  exists  only  for  a  given  term,  and  it 
only  during  this  period  that  its  invasion  is  guarded  against 
penalties.     The  right  must  exist  before  it  can  be  violated,  and 
it  cannot  exist  before  publication.     The  statute  does  not  pro- 
hibit or  impose  penalties  for  tlics  unauthorized  publication  of  a 
manuscript,  but  only  for  the  unlicensed  republication  of  a  work 
in  which  copyright  has  vested.     Such  is  the  plain  reading 
s  Anne,  c.  19t  and  of  the  54  Geo.  III.  c.  156  ;  bat  tl 
meaning  is  put  beyond  doubt  by  the  language  of  5  A  <;  \'\> 
c.  45,  s.  16,  which  prohibits  any  person,  without  the  wi  il 
consent  of  the  owner,  from  printing  "  any  book  in  which  i.hei 
shall  be  subsisting  copyright." 

The  clause  imposing  jienaltics  in  the  absence  of  a  writt 
license  applies,  therefore,  solely  to  published  productions.  Th 
penalties  cannot  attach  nor  the  written  license  be  required  fi 
an  act  done  before  publication,  and  before  the  statutory  righ 
rests.  The  provision  does  not  apply  to  what  is  done  outbid 
of  the  statute.  Now,  we  have  seen  that  the  section  which 
cures  copyright  to  the  assignee  recognizes  assignments  mad 
before  as  well  as  those  made  after  the  vesting  of  the  statute! 
right.  It  is,  therefore,  more  extensive  in  its  operation  th 
the  clause  requiring  a  written  license.  Hence,  if  the  reasoni 
were  sound  that  an  assignment  made  after  publication  must  be 
in  writing,  because  a  license  in  writing  is  required  to  reprint 
published  work,  the  analogy  fails  when  the  transfer  baa  been 
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perfected    before    publication;   since,    before    publication,  the 
license  clause  of  the  statute  has  no  force. 

The  eases  which  have  been  reviewed  present  a  marked  in- 
stance of  the  force  of  the  custom,  too  common  in  English  and 
American  courts,  of  following  precedent  without  examining  the 
sufficiency  of  the  {rounds  on  which  such  precedent  is  based, 
and  without  seeking  to  ascertain  the  true  principles  by  which 
ftio&e  the  law  can  be  rightly  determined.     When  the  question 
as  to  the  validity  of  a  parol  assignment  of  copyright  came 
before  Lord    Ellenhorough    in  Power    v.   Walker,  there  was 
judicial  authority  nor  express  statutory  directions  <>n 
■]cct.1     The  point  appears  not  to  have  been  thoroughly 
considered    In   (hat  case,  and   the  supposed  meaning  of   the 
statute  was  reached  by  applying  to  one  of  its  clauses  reasoning 
M  fallacious  as  it  was  novel.     The  judgment  iu  Davidson  r. 
Bolm,  the  next  case  in  which  the  issue  was  directly  tested  in  a 
court  of  law,  was  based  solely  on  the  precedent  of  Power  v. 
Walker;  and  in  every  subsequent  case,  in  which  the  construc- 
B^tttder consideration  has  been  affirmed  or  recognized,  it  has 
been  affirmed  or  recognized  simply  on  the  authority  of  those 
two  cases.     Of  course,  to  adopt  Lord  Ellettboroogh'l  conclusion 
is  to  accept  his  reasoning,     lint  his  reasoning  as  well  as  his 
conclusion,  when  accepted,  has  been  accepted  on  his  authority, 
and  without  inquiry  as  to  its  soundness.2 

Judicial  Opinions  Against  the  Soundness  of  the  Prevailing  Doc- 
trine.—-While  the  doctrine  founded  on  the  authority  of  Lord 
Etlenbfirough,  that  copyright  could  not  bo  transferred  by  parol 
under  the  statutes  preceding  that  of  Victoria,  has  not  been  over- 
ruled in  any  case  yet  reported,  its  soundness  has  been  disputed 
wqtn8tkmed  by  many  British  judges.  In  expressing  his  opinion 
W  the  Mouse  of  Lords,  in  JeflTerys  v.  Booaey,  Mr.  Justice  Cole- 
ridgesniil  of  Power  0.  Walker  and  Davidson  v.  Uohn  :  M  It  is 
remarkable  that  both  these  are  eases  merely  nf  refusing  a  rule  for 
a  new  trial,  the  latter  mainly  proceeding  on  the  authority  of  the 

The  question  had  not  been  deter-  convinced   tlint,  if  Lord   Elleidiorough 

**'  ''J"  a  court    of  law.     See  milt,  hud    lu-hl    n    parol    npsiynnunt     to    lie 

lot*  1,  as  to  the  course  of  the  sufficient,  this  construction  would  have 

OuiHu.jy  courts.  been  followed  and  continued  in  suhse- 

'  I"  view  of  the  potent  influence  of  quenl  cases. 
P^ceileMi  in  the  English  courts,  I  am 
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former,  and  neither  of  them  fully  argued  ;  both,  I  must  take  leai 
to  say  with  most  sincere  respect,  founded  on  reasoning  which  is 
any  thing  hut  satisfactory."1  In  Cumberland  v.  Copeland,  in 
the  Court  of  Exchequer,  one  of  the  judges  questioned  the 
soundness  of  the  judgments  in  Power  v.  Walker  and  Davidson 
v.  Holm,  and  another  expressly  declared  that  those  I 
had  been  wrongly  decided  ;  but.  both  thought  they  were  bind- 
ing precedents.  Baron  Bra m well  used  the  following  fttrong 
Language:  "  If  1  bad  for  the  first  time  to  construe  the  statute 
of  Anne,  I  should  not  put  upon  it  the  construction  which  the 
court  did  in  Power  v.  Walker.  It  seems  to  me  that  the  whole 
difficulty  is  attributable  to  the  mistake  which  I  cannot  help 
thinking  the  court  made  in  that  OftM.  They  construed  the 
statute  as  requiring  an  assignment  of  copyright  to  be  in  1 
ing,  not  as  a  consequence  of  the  necessity  of  a  license  in 
writing  signed  by  two  witnesses,  in  order  to  justify  what  would 
Otherwise  be  a  piracy  ;  hut,  as  an  inference  or  conclusion  from 
such  a  license  being  required,  they  considered  that  an  assign- 
ment, of  copyright  must  also  be  in  writing.  That  decision  was 
DOrroborated  in  Davidson  v.  Bohn,nnd  recognized  in  the  EfdUM 
of  Lords,  and  it  is  now  too  late  to  question  it."  a     In  Jeffreys 

1  4  II.  L.  C.  906.     "The  statute  of    such  as  claim  under  an  assignment 


Anne,"  said  the  same  judge,  "speaks, 
in  respect  of  works  already  printed,  '  of 
tin-  author  who  luiiii  not  transferred  to 
any  Other,  the  bookseller,  the  printer, 
or  oilier  person  <ir  persona,  who  hath 
purchased  or  acquired  the  copy  nf  a 
book  in  order  to  print  Hie-  same ;  ' 
and  in  respect  of  books  not  then 
printed  and  published,  it  speaks  of 
'  the  author  and  his  assignee  or  as- 
signs :  *  in  both  eases  being  entirely 
silent  as  to  any  special  form  of  trans- 
fer or  attestation,  -and    using    words 


writing  so  attested"     Ibid   1*06. 

Mr   Justice  Cronipton   thought  tli 
Power   v.    Walker  wns   a  binding  an 
llnnity;  but  said  that  he  would  " 
slop  to  inquire  how  far  such  a  doetril 
if  now  propounded  for  the  first  time, 
might  «>r  might   not  be  Ml 
Ibid.  BM. 

Bee  iko  (be  views  of  Brie,   I . 
p.  SOU,  note  1,  p.  807.  note  2. 

2  7    Hurl.   &  N.    133.     "  I   am 
prepared  to  say,"  remarked  Channel, 
B.,  "  that  if  1  hud  to  construe  those 


which  embrace  assignees  in  law,  and  statutes  (8  Anne,  C  19,  and   54 

by  devolution,  as  well  as  assignees  by  III.  c.  15t3|  for  the  first  time,  I  si 

act  of  ihe  parties.    This  is  the  part  of  concur  with  the  decisions  in   Power 

the  section  which  either   confer!    or  Walker  and  Davidson  r.  Bohn  ,  but 

regulates  the   limited  copyright;   and  cannot  overrule  them.     If  I  am  rig! 

becattes,  in  the  penal  part  of  the  clause  in  tny  view  that  the  statute  of  Ann 

which  follows:,  an  exception  is  made  in  is  in   force  for  gnnie   purpose,  I  nit 

favor  of  those  who  are  licensed   by  a  construe  it  according  to  the    : 

OOHOiBt    in    writing,   attested    by    two  although  not  satisfactory  to  my  mii: 

witneeteOj  it  baa  been  twice  held  that  Ibid,  185. 
the  assignees  in  the  first  part  must  be 
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r.  Kyle,  three  of  the  four  judges  of  the  Scotch  Court  of  Session 
expressed  their  dissatisfaction  with  the  doctrine  propounded  by 
I.'H<1  Ellenborough.  "  If  the  question,"  Baid  Lord  Peas, u  were 
now  to  he  decided  as  to  the  construction  of  the  act  of  Queen 
Aiine,  I  should  agree  with  those  who  think  that  the  statute 
did  not  regulate  the  form  of  assignments,  hut  only  the  form 
of  license  to  publish,  and  that  the  form  of  assignments  was 
left  to  be  regulated  by  the  common  law.  Assuming  copyright 
to  be  the  creature  of  statute,  and  to  cover  only  publications 
by  British  subjects  within  Britain,  it  appears  to  me  that,  when 
projierty  has  been  so  created,  and  the  form  of  assignments  not 
regulated,  these  are  to  be  what  the  common  law  requires.*' l 

It  is  hardly  necessary  to  add,  that  the  views  above  quoted  are 
in  the  nature  of  obiter  dicta,  and  therefore  have  no  binding 
force  as  precedents;  but,  as  the  opinions  of  able  jurists  speak- 
ing from  the  bench,  they  should  at  least  show  the  necessity  of 
ft  thorough  judicial  examination  of  the  doctrine  under  consid- 
eration, in  order  to  determine  what  is  the  sound  law  on  this 

Subjert , 

Dcea  Present  Statute  Require  Assignment  to  be  in  Writing  ? 
WefcflYQ  thus  far  considered  the  question  of  assignment  solely 
in  counection  with  the  statutes  passed  before  the  reign  of  Yie- 
Win,  wiib  fbe  vinw  of  shoving  that,  not  even  under  those  acts 
on  which  it  is  based,  can  the  construction  announced  by  Lord 
Elleiibomugh  be  sustained.  But  suppose  Lord  Ellcuborough's 
HMMiirig  to  be  sound,  and  that  the  acts  to  which  it  was  applied 
were  rightly  construed,  will  the  statute  now  in  force  admit  of 


1  18  8c    Sew.    Cm.  2d    ser.  914. 
I     bury,    referring    tu    Power    0. 


own  judgment  would  not  readily  lend 
its  000—01  tu  the  reasons  noon  which 
it  proceeds,"  Ibid.  t>15.  See  nl?o  the 
of  the  same  judges  given  BOtt, 
pp.  OU,  81s,  as  to  the  construction  of 
6  i  6  Vict.  c.  45. 

Mr.  Justice  By  lea,  in  Lacy  v.  Toole, 
16  L.  T.  n.  8.  512,  after  nsking  OQUaeeJ. 
whether  there  was  any  provision  in  -i 
lident  M  Neill,  citing  Power  &.  i  Will.  IV.  c.  16,  u  to  the  attesta- 
l  Wal|(er  inu\  •  "  'I'lmt  decision,  tion  of  nn  assignment  of  the  right  to 
mniJing  [or  a  long  time  undisturbed,  rnTflTOTit  b  drums,  said  :  "Nor  does  it 
ninly  be  one  which  I  should  seem  that  there  is  any  provision  even 
'*  unwilling  to  go  against  in  tlie  con-  that  an  assignment  must  lie  in  writiug." 
,trueimn  uf  the  statute,  although  my 


"•liter  and  Davidson  p.  llohn.  Mid: 

i,  with  reference  to  ti. 
lWiiiM,  although    not  satisfied   with 
"'grounds  on  which  they  are  rested, 
,n,t  1  si.  iw  to  disturb  au- 

vincli  had  been  pronounced 
■"J  »cied  on    so   long."      Ibid.   610. 
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the  same  construction  ?  The  affirmative  of  this  question  i 
supported  by  a  single  chancery  decisinn.  In  the  recent  case  o 
Ley  hind  v.  Stewart,  the  Master  of  the  Rolls  ruled  that  the  coo 
struction  given  to  the  earlier  statutes  is  applicable  to  the  S&i 
Vict.  c.  45,  and  that,  under  this  act,  an  assignment,  unless  made 
hy  entry  in  the  registry  at  Stationers1  Hall,  must  he  in  writing.1 
In  my  judgment,  this  decision  is  wrong ;  and  is  the  result 
of  following  the  earlier  authoritiesT  in  disregard  of  the  plain 
provisions  of  the  existing  statute.  This  statute  contains  lan- 
guage which  should  remove  all  douht  concerning  the  mode  of 
transfer  since  it  was  passed.  Like  the  earlier  statutes,  it  makes 
the  printing  of  a  book  in  which  copyright  has  vested  unlawful 
without  the  written  consent  of  the  owner;  and  excepting  the 
definition  of  assigns,  and  the  provision  relating  to  transfer  by 
registration,  bequest,  and  in  case  of  intestacy,  it  contains  no 
express  enactment  concerning  the  mode  of  assignment.  It 
employs  the  word  assignee  in  the  same  sense  in  which  it 
was  used  in  the  antecedent  acts ;  but,  unlike  those  acts,  it  ex- 
pressly defines  the  meaning  which  the  word  shall  have.  Section 
2  declares  that  M  the  word  *  assigns '  shall  be  construed  to  mean 
and  include  every  person  in  whom  the  interest  of  an  author  in 
copyright  shall  be  vested,  whether  derived  from  such  author 
before  or  after  the  publication  of  any  book,  and  whether  ac- 
quired by  sale,  gift,  bequest,  or  by  operation  of  law,  or  other- 
wise." This  language  seems  to  be  conclusive  of  the  question 
under  consideration.  It  is  at  once  a  definition  of  an  assignee 
and  of  an  assignment.  It  declares  in  effect  that  any  transfer 
which  vests  the  rights  of  the  author  in  the  assignee  shall  be 
valid,  whether  made  before  or  after  publication,  whether  under 
the  Btatuie  or  the  common  law,  and  whether  by  sale,  gift. 
bequest*  or  by  operation  of  law,  or  otherwise.  The  formality 
of  a  writing  is  not  required.  If  the  transfer  be  made  ttbdtt 
the  common  law  before  the  vesting  of  copyright,  and  be  valid 
by  that  law,  its  validity  is  recognized  by  the  statute.  If,  either 
before  or  after  statutory  copyright  has  vested,  the  author  by 
Dftrol  sells  or  gives  his  interest  to  another;  or  if  the  right 
passes  in  case  of  bankruptcy,  marriage,  or  intestacy,  or  o: 
wise  by  the  operation  of  law,  although  there  be  no  writing, — 

«  4  Ch.  D.  410. 
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the  transmission  will  come  within  the  above  definition,  and  meet 
the  requirements  of  the  statute.  In  other  words,  a  sound  con- 
struction of  the  statute  must  lead  to  the  conclusion,  that  a 
parol  transfer  of  copyright,  whether  made  before  or  after  pub- 
lication, is  good  in  law. 

Authorities   in  Favor  of  Doctrine   that  under  Present  Statute 
Copyright  may  be   Transferred   by  Parol,  —  111  harmony  with  this 

view  are  the  judgment  of  the  Common  Bench  in  Cocks  v.  Pur- 
day,1  and  the  dicta  of  the  Scotch  judges  in  Jeffreys  v.  Kyle.a 
In  tlic  former  case,  it  appeared  that  the  plaintiff  had  bought 
from  Hoffmann,  of  Bohemia,  the  exclusive  right  of  publishing  in 
Great  Britain  a  musical  composition  which  at  the  time  of  pur- 
chase had  not  been  published  anywhere.  Hoffmann  had  bought 
composition  from  the  author,  Labitzky,  No  writing  ap- 
pears to  have  passed  between  these  two  persons ;  but  by  the 
Austrian  law,  which  prevailed  in  Bohemia,  a  parol  transfer  of 
copyright  was  valid.  The  sale  by  Hoffmann  to  Cocks  was  made 
by  letter,  and  no  formal  assignment  was  executed  until  nearly 
a  year  after  the  tatter  bad  published  and  copyrighted  the 
work  iu  England.  The  defendant  argued  that  the  plaintiff's 
title  was  not  good,  because  it  had  not  been  derived  by  a  writ- 
ten assignment.  The  court,  after  quoting  the  definition  of 
assigns  in  section  2  of  5  &  6  Vict.  c.  45,  said  :  K  There  being 
then  a  sale  in  this  case  valid  by  the  law  of  Austria,  where  it 
was  made,  the  interest  of  the  author  became  vested  in  the 
plaintiff  before  publication,  so  as  to  make  him  an  assignee 
whin  llie  meaning  of  the  third  section  ;  and  he,  therefore,  had 
» good  derivative  title."3 

If  the  statute  of  Victoria  can  be  rightly  construed  as  requir- 
ing every  assignment,  whether  made  before  or  after  publica- 
tlul',  to  lie  in  writing,  this  decision  is  clearly  wrong.  In  Buch 
r  would  be  immaterial  whether  the  transfer  were  good  or 
bad  under  a  foreign  law.  The  question  would  be  wholly  gov- 
erned by  the  English  statute.4     But  the  judgment  in  Cocks  v. 


1  ^  C.  b.  860. 

n,  p.  814. 
'  W'I'W.  C.  J.,  6  C.  R.  885. 
H»e  Judges    who    advised     the 


"«*e  o(  Lord*  in  Jcfferys  i\  Boosey,    question  is  clear 
*  L  C.  815,  «ere  divided  in  opinion    English  cop}  rigii 


as  to  the  validity  in  England  of  an  as- 
signment valid  in  Milan.  See  also 
fliu[ip«-|l  i.  Purdny,  U  Mees.  &  W. 
308.  The  principle  whit'li  governs  the 
An  assignment  of 
copyright  made  after  jmblica- 
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Purday  is  sound  ;  and  is  an  express  authority  to  the  effect  that, 
when  a  valid  transfer,  whether  by  writing  or  parol,  is  made 
before  publication,  it  must  be  held  to  give  the  assignee  a  good 
title  under  the  statute.  It  is  true  that  what  the  court  directly 
decided  was  that  the  transfer  of  the  property  in  an  unpublished 
work  made  in  a  foreign  country,  and  valid  by  the  law  of  that 
country,  must  be  held  as  giving  to  the  English  buyer  a  good 
title  in  England.  But  the  principle  is  the  same  when  a  sale  of 
an  unpublished  work  is  made  in  England  under  the  common 
law.  The  court  in  this  case  did  not  consider  the  question  of 
an  assignment  made  after  publication. 

At  the  trial  of  Jeffreys  v.  Kyle  before  the  Lord  President, 
the  title  acquired  by  the  plaintiff,  who  had  bought  a  song  from 
the  author,  and  registered  himself  as  owner  of  the  copyright 
under  5  <fe  6  Vict.  c.  45,  but  who  had  no  other  writing  than 
the  author's  receipt  for  the  purchase-money,  was  held  to  be 
valid.  This  decision  was  affirmed  by  the  Court  of  Session,1 
and  by  the  House  of  Lords,-  which  held  that  an  assignment 
made  after  the  54  Geo.  III.  c.  156,  need  not  be  attested.  But 
the  question  as  carelessly  brought  on  appeal  before  these  two 
tribunals  was  as  to  the  necessity  of  attestation  ;  and  the  court 
was  precluded  by  the  pleadings  from  directly  passing  on  the 
validity  of  a  parol  assignment.  Nevertheless,  three  of  the  four 
judges  of  the  Court  of  Session  questioned,  as  has  ahvady  | 
shown,3  the  soundness  of  the  construction  which  had  I 
given  by  the  English  courts  to  B  Anne,  c.  19.  and  54  GrOO.  III. 
c.  156  ;  and  maintained  that,  whatever  might  be  the  true  mean- 
ing of  those  statutes,  a  writing  could  not  be  considered  neces- 
sary under  the  5  &  6*  Vict.  c.  45.  "  Even  before  that  statu 
said  Lord  Ivory,  u  there  were  other  titles  than  the  mere  title 
of  a  deed  of  assignment,  which  effectually  carried  the  property 


tion,  is  an  assignment  of  a  right  granted 
ami  regulated  liy  mi  English  statute. 
It  ;iny  I  >nn  i-  prescribed  or  required 
by  the  statute,  the  assignment,  wher- 
ever made,  must  lie  in  that  form.  But 
a  transfer  of  the  property  in  an  un- 
published work  is  not  a  transfer  of  a 
statutory  right,  and  hence  is  not  gov- 
erned by  the  stutute.  If  the  transfer 
is  made  in  England  and  is  good  by 


the  common  law,  or  if  made  in  a  for- 
eign country  and  is  valid  by  the  law  of 
that  country,  the  buyer  becomes  Uie 
owner  of  the  property,  and  is  an  as- 
slgnM  entitled  to  secure  the  statutory 
Bopyiighi,  provided  the  work  be  a 
proper  subject  of  copyright. 

i  18  Sc.  Sess.  Cas.  2d  ser.  900. 

■  Kyle  v.  Jeffreys,  8  Macq.  611. 

'  Ante,  pp.810,  811. 
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of  copyright ;  «.  #.,  in'a  case  of  bankruptcy.     There  it  has  been 
held  that  the  transference  is  pood.      So    also    in  intestacy, 
where  a  party  takes  up  the  rights  of  his  ancestor,  what  rar- 
ries  the  projterty  of  the  deceased  also  effectually  carries  the 
copyright  belonging  to  him.     The  legal  effects  of  marriage 
have  the  same  effect.     In  the  event  of  her  marriage,  all  right 
would  he  carried  from  Miss  Cook  to  her  husband.     Therefore 
it  would  bo  difficult  to  hold  that  oil  right  of  transfer  waa  to  be 
denied  under  the  statute.     In  short,  there  are  a  great  many 
ciscb  in  which,  it  being  essential  that  the  party  to  whom  the 
right  is  to  be  transferred  should  be  vested  in  such  right,  and 
properly  secured,  still  that  such  right  is  carried  by  common 
kw  without  any  formalities.      The  statute  of  Victoria  does 
away  with  all  that:  because  it  says,  in  its  interpretation  clause, 
that  the   word   assigns   shall  be  construed  to  mean  and  in- 
v  nvery  person  in  whom  the  interest  of  an  author  in  copy- 
right shall  be  vested,  whether  derived  from  such  author  before 
or  after  the  publication  of  am  and  whether  acquired  by 

Bale,  gift,  bequest,  or  by  operation  of  law,  or  otherwise.  And 
in  its  operative  clause,  section  13,  it  goes  on  to  deal  with  the 
question  of  succession  of  a  legal  assignment."  He  then  ex- 
pressed the  opinion,  that  "a  party  holding  a  good  assignment 
at  common  law  would  have  been  supported  in  any  question 
raised  under  the  recent  statute  M  of  Victoria.1 

The  Lord  President,  M'Neill,  thought  that,  under  the  defi- 
nition of  assigns  in  the  statute  of  Victoria,  "  any  thing  that 
would  instruct  a  sale  or  gift,  or  any  right  in  that  way  whatever, 
would  make  the  party  in  whose  favor  such  gift  was  made 
proprietor. *' a 

hi  11  Templcraan,  where  it  appeared  that  the  copy- 

right in  a  work,  of  which  the  plaintiff  was  author,  had  been 
under  the  statute  of  Victoria,  with  the  verbal  con- 
sent of  the  plaintiff,  in  the  name  of  the  defendant  as  owner,  it 
was  liebl  that  such  registration  was  prima  facie  evidence  of  the 
defendant's  title,  which  was  not  rebutted  by  the  absence  of 
proof  of  a  written  assignment.8     But  the  facts  in  this  case  and 


»  18  Sc.  Sest.  Cm.  2d  ner.  911. 

*  ll.i.l.  917. 

»  18  L,  T.  x.  8.  598. 
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the  questions  involved  were  such  that  the  decision  throws  little 
light  on  the  question  of  assignment. 

Ley  land  ik  Stewart,1  then,  is  the  only  case  yet  reported  in 
which  it  hns  been  held  that  an  assignment  under  5  &  6  Vict, 
c.  4.5,  must  be  in  writing;  and  this  was  a  suit  in  ehonoerj  IB 
which  the  Master  of  the  Rolls,  overlooking  or  disregarding  tho 
significant  definition  of  assignee  contained  in  it,  applied  to 
that  statute  the  same  construction  which  had  been  given  to  the 
earlier  ones.  Opposed  to  this  decision  is  the  authority  of  the 
Common  Pleas  in  Cocks  i».  Purday,2  the  judgment  of  the  Lord 
Ordinary  in  Jeffreys  v.  Kyle,  and  the  dicta  of  a  majority  of  tho 
Court  of  Session  in  the  same  case.3 

From  this  review  of  the  question,  it  will  he  seen  that  the 
law  governing  the  form  of  assignment  under  the  statute  now  in 
force  cannot  he  regarded  as  judicially  settled.  But  the  weight 
of  authority,  taking  those  cases  in  which  alone  this  statute  has 
been  considered,  and  which  alone  can  be  regarded  as  binding 
authorities  on  the  question  of  its  meaning,  is  in  favor  of  the  doc- 
trine that  the  copyright  in  a  book  may  now  lie  assigned  by  parol. 

I  have  tried  to  show  that  the  accepted  construction  of  the 
earlier  statutes  is  wrong ;  that  its  soundness  has  l>een  ques- 
tioned by  many  able  jurists  ;  and  that,  whether  sound  or  un- 
sound, the  authorities  by  which  it  is  supported  cannot  be 
regarded  as  settling  the  judicial  construction  of  the  statute 
now  Id  force.  I  have  thus  treated  the  subject,  in  the  l>elief 
that,  when  the  question  shall  again  be  brought  before  a  I 
judicial  tribunal,  the  law  will  be  carefully  and  thoroughly 
examined  with  special  reference  to  the  statute  of  Victoria,  an 
determined,  not  by  precedent,  but  by  sound  principles. 


Engravings,  Paintings,  Photographs,  &r. 

Engravings  and  Prints.  —  The  statutes  relating  to  prints  on 
engravings  do  not  prescribe  the  mode  of  assigning  the  copy 
right ;  and  the  law  in  such  case  lias  not  been  judicially  dete 
mined.  Parliament  has  prohibited  the  publication  of  sue 
productions  without  the  written  consent  of  the  owner,  signc 
in  the  presence  of  two  witnesses.     If  the  mode  of  transfer  i 


J  4  Ch.  D.  419. 


5  C,  B.  800. 


*  18  Sc.  Se«s.  Cas.  2d  s. 
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governed  by  this  provision,  as  in  the  case  of  books,  it  will  fol- 
low that  an  assignment  must  be  in  writing,  and  signed  by  two 
Vital  But  section  2  of  8  Geo.  II.  c.  18,  has  an  important 

bearing  on  this  question.  It  provides  M  that  it  shall  and  may 
be  lawful  for  any  person  or  persons  who  shall  hereafter  pur- 
chase any  plate  or  plates  for  printing  from  the  original  proprie- 
.  to  print  and  reprint  from  the  said  plates  without 
incurring  any  of  the  penalties  in  this  act  mentioned."  This 
seems  to  be  a  bar  to  applying  to  the  license  clause  in  the  case 
of  engravings  the  same  reasoning  that  has  been  applied  to  the 
license  clause  in  the  case  of  books.  The  true  construct  ion  of 
the  provision  above  quoted  would  appear  to  be,  that  any  person 
may  acquire  the  copyright  in  an  engraving  by  buying  the  plate  ; 
and  there  is  nothing  in  the  statute  and  no  principle  which 
requires  that  such  sale  of  the  plate  or  transfer  of  the  copy- 
right shall  bfl  accompanied  by  a  writing. 

Maps. —  As  maps  are  within  the  provisions  of  the  statute 
relating  to  books,2  the  mode  of  transferring  the  copyright  must 
he  same  as  in  the  case  of  books. 

Paintings,  Drawings,  and  Photographs.  —  In   the  case  of  these 

inductions,  the  assignment  of  the  copyright  must  be  in  writ- 

but  need  not  lie  attested.     Section  3  ot    86  A    26  Vict. 

dares  that 4t  all  copyright  under  this  act  shall  be  deemed 

personal  or  moveable  estate,  and  shall  be  assignable  at  law ; 

aud  every  assignment  thereof,  and  every  license  to  use  or  copy 

by  any  means  or  process  the  design  or  work  which  shall  be  the 

of  such   copyright,  shall  be  made  by  some    note    or 

memorandum  in  writing,  to  be  signed  by  the  proprietor  of  the 

Copyright,    or    by    bis    agent    appointed    for    that    purpose    in 

writing.'"  3 

-hat ion  of  the  assignment  is  made  necessary  to  give  the 
assignee  the  benefits  of  the  act  ;*  but  the  statute  does  not  | 
vide  for  transferring  the  copyright  by  means  of  registration. 

The  statute  further  provides  that,  when  any  person  makes 
for  another,  or  sells  to  another  any  painting,  drawing,  or  the 


1  8  Geo.  II.  c  18,  s.  lj  17  Geo.  III.  ■  See  Stralmn  r.  Graham,   U)  I.   T 

XI.  87,  on  ap.  17  10.  457. 

*  See  anU,  p.  174.  *  *,  4.    Grave*'*  Case,  Law  Rep.  4 

Q.  B.  716. 
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negative  of  any  photograph,  the  former  shall  not  retain  the 
copyright,  except  by  an  agreement  in  writing  signed  by 
the  latter;  and  the  latter  shall  not  acquire  the  copyii 
except  by  a  like  agreement  signed  by  the  former.1 


Mode  of  Transfer  in  the  United  States. 

It  is  to  be  regretted  that,  in  copying  from  the  statute 
Anne  the  license  clause,  which  ID  England  has  given  rise  to  an 
unsatisfactory  and  questioned  construction  of  the  law  governing 
the  transmission  of  copyright,  Congress  has  failed  to  prescribe 
in  unmistakable  language  the  requisites  of  a  good  as> 

Former  Statute*.  —  The  act  of  1790 2  and  that  of  1 
prohibited  any  person  from  publishing  a  copyrighted  l>ook 
without  the  owner's  consent  in  writing,  signed  by  two  wit- 
nesses. Both  were  silent  respecting  the  mode  of  transfer. 
The  first  and  only  legislation  on  this  point  before  1870  was 
the  supplemental  act  of  1834,  which  declared  "  that  all  deeds 
or  instruments  in  writing  for  the  transfer  or  assignment  of 
copyrights,  ....  shall  and  may  be  recorded  in  the  office  where 
the  original  copyright  is  deposited  and  recorded."  4 

What  form  of  assignment  was  requisite  or  sufficient  under 
these  several  acts  is  a  question  which  has  not  received  thorough 
judicial  consideration.  The  Supreme  Court  of  New  York,  in 
1832,  following  the  English  decision  in  Power  9.  Walker,  ruled 
that  an  assignment  under  the  act  of  1790  must  be  in  writing, 
but  that  a  verbal  agreement  to  assign  was  valid.5  Besides 
this  decision  of  a  State  court,  there  are  dicta  respecting  the 
form  of  assignment  by  two  justices  of  the  Supreme  Court  of 
the  United  States.  In  Stevens  v.  Cady,  Mr.  Justice  Nelson, 
applying  the  English  theory  to  the  license  clause6  of  the  statute 
of  1831,  remarked  that  an  assignment  "must  be  in  writing, 
and  signed  in  the  presence  of  two  witnesses  ; "  but  added  that 
it  was  "  unnecessary,  however,  to  express  an  opinion  upon  this 
point. "'  *  In  Little  v.  Ilall,  Mr.  Justice  McLean  said  obiter  that 
*'  a  formal  transfer  of  a  copyright  by  the  supplementary  act  of 

5  Gould  »  Banks,  8  Wend.  (N.  Y.) 


i  s.  1. 

1  ft  J;  1  U.  8.  St. 

>  ■.  7  ;  4  Id.  436. 

*  Id.  na 


at  L.  124. 


66! 


•  ft  7. 

'  14  How.  682. 
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tlie  '  <»th  of  June,  1834,  is  required  to  be  proved  and  recorded 

as  deeds  for  the  conveyance  of  land  ;  and  such  record  operates 

as    notice."  J     But  this  question  was  not  before  the  court.     Mr. 

Curtis,  more  soundly  interpreting  the  meaning  of  the  act  of 

1,  says  :  u  This  statute  seems  to  recognize  the  doctrine  that 

transfers  of  copyright  must  be  in  writing  ;   but  it  does  not 

expressly  declare  that  they  shall  be  so,"2 

Meaning  of  Statute  in  Force. — There  is,  then,  no  reported 
docisii hi  which  can  be  regarded  as  an  express  authority,  bind- 
on  the  federal  courts,  to  the  effect  that,  under  the  statute 
cited,  an  assignment  of  copyright  was  required  to  be  in  writing. 
It  remains  to  consider  tlie  statute  passed  in  1870,  and  now  in 
c   Its  meaning  respecting  the  question  under  consideration 
haa  not  been  judicially  considered.      Like  the  antecedent  acts, 
it  ill  flares  unlawful  the  publication  of  a  copyrighted  book  "  with- 
out the  consent  of  the  proprietor  of  the  copyright  first  obtained 
in  writing,  signed   in   presence  of  two  or  more  witnesses."  8 
Inlike  those  statutes,  it   provides  that  "copyrights  shall  be 
assignable  in    law,  by  any  instrument   of  writing,  and  such 
KagBUiftnt  shall  be  recorded  in  the  office  of  the  Librarian  of 
Congress  within  sixty  days  after  its  execution ;  in  default  of 
which  it  shall  be  void  as  against  any  subsequent  purchaser  or 
mortgagee  for  a  valuable  consideration,  without,  nolice."4 

Mode  of  Transfer  before  Publication.  —  Whatever  effect  these 
provisions  may  have  respecting  the  requisites  of  an  assignment 
of  tlie  copyright  in  a  published  book,  the  statute  cannot,  in  my 
at,  he  rightly  construed  as  governing  a  transfer  made 
Wore  publication,  and  hence  be  Tore  the  statutory  right  attaches. 
In  other  words,  if  the  statute  can  be  considered  as  regulating 
"m*  mode  of  transfer,  it  is  only  in  the  case  of  works  in  which 
the  statutory  copyright  has  vested  that  it  can  have  this  effect ; 
a,|fl  Midi  copyright  will  not  vest  in  an  unpublished  work.6  The 
l,ljf"'rt.ant  distinction  between  a  transfer  made  before  and  one 

B  Bow.  171.  an    inchoate    or     equitable    statutory 

b>w  of  Copyright  (Boston,  1847),  right  may  exist  in  n  work  between  the 

'  ""  tiDM  nf  filing  the  title  ami  the  time  of 

U-  S.  Rev.  St,  |,  4964.  publication.      The  question    must  be 

treated  with  reference  to  the  general 

. ,   **    *»  not  necessary  here  to  con-  rule,  that  only  published  works  are  pro- 

■  tbi:  exceptional    case  in  which  tected  by  statutory  copyright. 
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made  after  statutory  copyright  has  vested,  which  is  to  be  ol 
served  in  determining  whether  the  mode  of  assignment 
governed  by  the  statute,  has  been  fully  considered  in  tl 
examination  of  the  English  statutes,  which,  in  this  respe 
are  like  our  own.1  it  is  enough  here  to  add,  that  the  act  of 
Congress  now  in  force  expressly  provides  for  granting  copyright 
in  the  first  instance  to  the  owner  of  a  manuscript;2  and  hence 
copyright  will  vest  ab  initio  in  the  owner,  whether  he  is  or  is 
not  the  author.  When,  therefore,  a  person  has  become  pos- 
sessed of  the  author's  property  in  an  unpublished  work,  lie  is 
the  proper  one,  as  owner,  to  secure  the  statutory  copyright. 
As  his  title  was  acquired  before  publication,  its  validity  is  de- 
termined by  the  common  law  under  which  it  was  derived,  and 
not  by  the  statute.8 

Must  Assignment  of  Copyright  in  Published  Book  be  in  Writ- 
ing?—  We  come  now  to  the  inquiry,  whether  the  statute  pn 
scribes  the  mode  of  assigning  the  copyright  in  a  publish* 
work.     The  solution  of  this  question  depends  on  the  meanin 
to  be  given  to  sections  4955  and  490*4  above  referred  to.     Th 
latter  makes  no  reference,  direct  or  indirect,  to  the  subject  c 
assignment ;  but  the  theory  has  gained  currency  in  England 
from  whoso  statutes  this  clause  has  been  copied.  ;m<l.  us  w< 
have  seen,  has  been  twice  recognized  in  this  country,  that  tht_ 
provision  under  consideration,  though  intended  to  apply  simply 
to  licenses  to  publish,  must  be  eons! rued  to  prescribe  the  mode 
of  assigning  the  copyright.    I  have  already  endeavored  to  show 
that  this  construction  is  unwarranted  and  indefensible.4     As  i 
is  not  supported  by  any  authority  binding  on  a  court  of  th 
United   States,  it  is  to  be  hoped  that,  when  the  question  i 
presented  for  judicial  determination,  the  subject  will  be  thoi 
oughly  examined,  and  the  decision  grounded  ou  sound  prin- 
ciples. 

The  only  express  provision  in  the  Revised  Statutes  relating 
to  assignments  is  section  4955,  which  declares  that "  copyrights 


l  Anlt,  pp.  30tf-308. 

*  U.  S.  Kev.  St  a.  4952. 

1  In  Little  V.  Gould,  2  Blatchf.  185, 
3C2,  the  uiitlmr's  rights  in  niunuseript 
reports  were  livid  to  have  passed  to 
the  Secretary  of  Slate,  although  there 


egarded  at 
n  of  law.' 


was  no  writing.     It  was  "  re 
an  assignment  bj  operation 
Conkling,  J..  Ibid.  183.     To  the  same 
effect    it  Lawrence  v.  Dans,  -   A 
L.  T.  R.  x.  I.  M& 
*  Ante,  p.  U04  el  seq. 
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shall  he  assignable  in  law  by  any  instrument  of  writing,"  and 
provides  for  the  recording  of  such  assignments.  This  language 
plainly  shows  that  an  assignment  need  not  be  attested.  Any 
w  rifing,  clearly  expressing  the  intention  of  the  parties  to  that 
effect,  will  he  sufficient  to  pa3s  the  ownership  of  copyright.  It 
has  also  been  decided  that  an  assignment,  though  not  recorded, 
will  be  valid  as  between  the  parties,  anil  as  to  all  other  persons 
not  claiming  under  the  assignor.1 

Does  section  4955  require  that  an  assignment  of  copyright 
t<»  be  valid  under  the  statute  must  he  in  writing?     If  Cungress 
intended  to  make  such  a  law,  it  failed  to  use  the  proper  lan- 
guage  for  that   purpose.     The  words,  "copyrights  shall   be 
assignable  in  law  by  any  instrument  of  writing,"  are  declara- 
tory, and  not  mandatory.     Their  true  meaning,  as  determined 
by  established  principles  of  construction,  is,  that  copyright  is 
transferable,  and  that  a  simple  writing,  without  attestation, 
Ktl,  or  other  formality,  shall  be  sufficient  as  a  valid  assign- 
ment.    The  act  does  not  expressly  declare,  and  its  language 
tly  interpreted  does  not  imply,  that  a  writing  shall  be 
necessary,  and  that  an  assignment  not  in  writing  shall  be  void. 
Bat  it  is  reasonable  to  suppose  that,  in  enacting  this  provision, 
Congress  intended  to  regulate  the  mode  of  transferring  copy- 
right, and  to  make  a  writing  essential  to  a  valid  assignment. 
Ami  the  courts  may  construe  the  statute  in  accordance  with 
this  intent,  rather  than  follow  the  strict  meaning  of  the  lan- 
guage UN 

The  question,  therefore,  as  to  the  form  oT  assignment  remains 
for  judicial  determination.  But  whatever  the  law  may  be  de- 
I  to  be  in  the  case  of  assignments  made  after  publication, 
'he  statute  cannot  rightly  be  held  to  apply  to  transfers  of 
literary  projierty  made  before  publication.  In  such  case,  the 
''"'in  of  assignment  is  governed  by  the  common  law,  which,  as 
has  been  shown,  recognize*  the  validity  oT  parol  transfers.* 

Transmission   by  Bequest  and  in  Case  of  Intestacy.  —  By  sec- 

t'on  4952,  copyright  is  secured  to  the  executors  or  adminis- 
trators of  the  owner.     It  may,  therefore,  be  transmitted  by 

1  W^bfc  ,i.  Towers,  2  Woodb.  &  M.     was  the  same   in  effect  as   that  MH- 
Thttcaae  was  decided  under    talnerl  in  the  statute  now  in  force. 
tk*  «t  of  18M,  whose  governing  clause         4  See  ante,  p .  104. 
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bequest ;  and  there  aeeras  to  be  no  good  reason  why,  in  case 
of  intestacy,'  it  will  not  pass  to  heirs  without  the  necessity  of 
a  writing.1 

in  Case  of  Bankruptcy. — The  question  whether  copyright 
will  pats  from  a  bankrupt  to  his  assignee  without  a  writing 
does  not  appear  to  have  been  directly  adjudicated.  In  Mawmau 
v.  Tegg,  where  it  appeared  that  the  author,  who  was  one  of  the 
original  owners  and  publishers  of  a  wurk,  had  gone  into  bank- 
ruptcy, and  his  copyright  had  passed  to  assignees,  from  whom 
it  was  bought  by  the  plaintiffs,  Lord  Eldon  said:  "  Whatever 
question  there  may  be  in  some  eases,  whether  an  intrrest 
in  copyright  does  or  does  not  pass  without  writing,  it  would,  I 
apprehend,  be  difficult  to  maintain  that  there  must  be  an  in- 
strument in  writing  between  the  bankrupt  and  his  assignee> 

It  has  been  held  that  statutory  copyright  must  be  in  exist- 
ence before  it  can  be  assigned  in  law.3  But  an  agreement  may 
bfl  made  to  assign  at  a  future  time  ; 4  in  which  case  an  etjuitable 
title  may  vest  in  the  assignee.6  So  the  owner's  common-law 
rights  may  be  assigned  before  publication  ;  in  which  case  the 
statutory  copyright  may  be  secured  by  the  assignee.6 


'  In  LBtour  r.  Bland,  Abbott.  J., 
said,  that  under  the  statute  of  Aunt*, 
which  whs  silent  concerning  the  trans- 
mission of  copyright  by  bequest  and 
in  case  of  Intestacy,  "  if  (he*  author 
died  without  assigning  his  copyright, 
the  interest  would  go  to  his  heirs."  2 
Stark.  385.  Lawrence  v.  Dunn,  2  Am. 
L.  T.  R.  if.  ■  b>"i.  »;<*  a  case  in  which 
copyright  had  been  transmitted  to 
heirs. ;  but  whether  by  bequest  or 
otherwise  does  not  appear  from  the 
report. 

a  2  Russ.  892.  /n  re  Curry,  the 
Irish  Commissioner  in  Bankruptcy  ex- 
pressed the  opinion  that  copyright 
would  pass  to  the  bankrupt's  assignee 
without  a  writing.  12  Ir.  Eq.  391, 
8'J2.  See  also  the  views  of  Lord  Ivory, 
oHfc,  pp.  814,  #16,  and  Stevens  i\  lien- 
niiik',  1  Kay  &  J.  108,  on  ap.  6  De  G., 
M  I  GvJSfc 

*  Colours  ''  Buncombe,  9  Sim.  151  ; 
Bweet  r.  Shaw.  8  Jar.  217;  Pulte  ft 
Duty,  5  McLean,  328  ;  Lawrence  ft 
Dana,  2  Am.  L.  T.  R.  n.  s.  401',  411. 


"It  is  true,"  said  Vice  Chancellor 
Shndwell,  in  Sweet  P.  Shsw,  "  not 
only  with  respect  to  an  assignment, 
hut  also  with  respect  to  a  lease,  as 
Littleton  points  out,  that  there  cannot 
be  a  release  of  a  future  right,  and  in 
consequence,  there  cannot  be  an  assign- 
ment of  any  thing  that  does  n< A 
exist,"    3  Jar.  219. 

In  Little  ft,  Gould,  2  Blatchf..  the 
contract  between  the  Secretary  oi 
Slate  of  New  York  and  the  plaintiffs 
had  reference  to  matter  not  in  exist- 
ence, and  it  was  declared  to  be  an 
assignment  of  copyright.  The  equita- 
ble title  clearly  passed  to  the  plai  i 
The  court  seems  not  to  have  expressly 
considered  the  question  of  the  legal 
title. 

*  Gould  v.  Banks.  8  Wend.  |N.  T.) 
SfiS     Leader  ft  I'urday,  7  C.  B   4 

*  Sims  v.   Marryat,   17   Q.   B 
Lawrence  v.  Dana,  2  Am.  L.  T.   R. 

102. 

*  See  ante,  pp.  238-242. 
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Torm  of  "Written  Assignment.  —  No  particular  form  of  writing 
h^LS  been  prescribed  as  essential  to  make  a  good  assignment. 
TI  iere  appears  to  be  no  reason  why  any  writing  may  not  be 
&vifnV;ciit  which  clearly  expresses  that  an  assignment  of  the 
vright  is  made  for  a  good  consideration.     It  Iras  been  held 
\\\    two  English  cases  that  a  receipt  for  the  purchase-money  is 
not  a   valid    assignment   of    the    copyright.     Bnt   in    one    it 
appeared  that  the  receipt  had  been  destroyed,  and  the  plaintiff 
denied  that  he  had  made  an  assignment  to  the  defendant.1 
And  in  the  other  the  receipt  had  reference  to  the  sale  of  the 
American  copyright  alone;2  moreover,  the  decision   was  ren- 
dered before  the  doctrine  of  Davidson  v.  IJuhii,  that  two  wit- 
nesses are  necessary  to  a  valid  assignment,  had  been  overruled, 
hi  the  Booteh  case  of  Jeffreys  v.  Kyle,  Lords  Ivory3  and  Wens- 
b ydale 4  expressed  the  opinion  that  a  receipt  ia  sufficient  as  an 
assignment. 

There  seems  to  be  no  reason  why  the  same  writing  may  not 
serve  as  a  receipt  for  the  purchase-money  and  an  assignment  of 
the  copyright.*  But,  to  operate  as  an  assignment,  it  would 
doubtless  be  neOMMTJ  that  the  writing  should  contain  the 
agreement  itself  by  which  the  copyright  has  been  passed. 
When  the  agreement  is  expressed  in  one  paper,  and  the  pay- 
ment of  the  money  acknowledged  in  another,  the  former,  and 
not  the  latter,  is  obviously  the  assignment.  And  not  unfix- 
quently  the  money  for  the  copyright  is  paid,  and  a  receipt  given, 
on  an  agreement  that  the  assignment  shall  be  made  at  some 
future  time.  In  this  case,  no  transfer  is  effected  when  the  re- 
ceipt is  passed  :  and  a  writing  which  shows  that  such  was  the 
agreement  cannot  operate  as  a  legal  assignment.® 

In  Cocks  v.  Purday,  a  sale  made  by  letter  was  held,  under 
'he  circumstances,  to  be  a  valid  transfer.7 


1  Uimir  r.  Bland,  2  Stark  882. 
1  Later  r.  Davidson,   1  C.  B.  s.  s. 
182. 

"  If  there  ie  not  here,"  said  Lord 
yTi  "  in  express  assignation,  there 
v  «n  implied  assignation, 
VtNfcomtMl  by  the  writing  in  this 
'"'y»  book,  in  which  she  notes  the 
'Wwd  «><  h,r  copyright*."  18  Sc. 
"t  Cm.  u  wr.  911. 


*  For  the  effect  which  a  receipt 
may  have  on  the  agreement  of  the 
parties,  «i-e  Hewitt  v.  Hall,  6  L.  T. 
n.  a.  8-18;  Stratum  v,  Graham,  10 
L.  T.  w.  s.  87,  on  »p.  17  M.  467. 

•  Colhum  b.  Dtmeombe,  9  Sim. 
161;  Sims  v.  Marryat,  17   Q.  B.  281; 

V,  Rutley,  Law  Hep.  G  C.  P.  623. 
'  6  C.  B.  860.     See  this  cue  con- 
sidered ante,  p.  813. 
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In  Lacy  v.  Toole,  which  was  an  action  against  the  defendai 
for  representing  a  play  written  by  the  plaintiff,  tbe  B  wa 

that  the  latter  was  not  the  owner  of  the  plnyrijrht  in  the  pieo 
A  li'itcr  was  produced  in  which  the  plaintiff,  in  reply  to  ■ 
from  a  third  person,  had  written  to  the  latter,  "I  accept  tfa 
offer  you  therein  make  me,  and  agree  to  the  conditions  yo 
propose  for  cancelling  my  deht  to  you  ;  viz.,  to  let  you  have  m 
drama  of  Doing  for  the  Best,  in  discharge  of  .£10  ul"  the  sun 
due."  The  court  expressed  the  opinion  that  this  letter  was  I 
valid  assignment,  but  left  it  to  the  jury  to  find  whctln-r  tin 
agreement  was  to  transfer  the  property  in  the  play,  or  simph 
to  license  its  use.  The  verdict  was  in  favor  of  the  defendant,  anc 
the  letter  was  accordingly  held  to  amount  to  an  assignment.1 

Sale  of  Stereotype  Platee.  —  As  the  copyright  in  a  work  U 
entirely  distinct  from  the  property  in  the  stereotype  plates 
from  which  it  is  printed,  a  sale  on  execution  of  such  plates 
gives  to  the  buyer  no  right  to  print  and  publish  copies  of  the 
work.2     But  when  the  owner  of  the  copyright  voluntarily  sella 


•  15  L.  T.  x.  a.  612. 

a  Sevens  i\  Ondy,  14  How.  528 ; 
Stevens  v.  (Jtadding,  17  Id.  447 ; 
Carter  «•  Bailey,  64  Me.  458.  "The 
sole  question  is,"  said  Mr.  Justice 
Curtis,  "  whether  the  mere  tact  that 
the  plaintiff  owned  the  plate,  attached 
to  it  the  right  to  print  and  publish  the 
imp.  u  that  this  right  passed  with  the 
plate  hy  a  sale  on  execution.  And 
Upon  this  question  off  the  annexation 
of  the  copyright  to  the  plate  it  is  tit  l« 
observed,  first,  that  there  is  no  neces- 
sary connection  between  them.  They 
are  distinct  subjects  of  property,  each 
capable  of  existing,  and  being  owned 
an)  transferred,  independent  of  the 
Other-  It  wa9  lawful  for  any  one  to 
own,  and  sell  this  copperplate. 
The  manufacture  ol  Stereotype  plates 
is  an  established  business,  and  the 
ownership  of  the  plates  of  a  book 
under  copyright  may  be,  and  doubtless 
in  practice  is,  separated  from  the 
ownership  of  the  copyright.  If  au 
execution  agaiust  a  stereotype  founder 
were  levied  on  such  plates,  which  he 
had  made  for  an  author  and  nut  deliv- 
ered, the  title  to  those  plates  would  be 


passed  by  the  execution  sale,  and  the 
purchaser  might  sell  them,  but  clearly 
he  could  not  print  and  publish  the 
book  for  which  they  were  made.  The 
right  to  print  and  publish  is  therefore 
not  necessarily  annexed  to  tbe  plate, 
nor  juircel  of  it. 

"  Neither  is  the  plate  the  princitval 
thing,  ami  ihe  right  to  print  nnd  pub- 
lish an  iudileiil  or  accessory  thereof. 
It  might  be  more  plans  iU;- 
the  plate  is  an  incident  or  acees.-nry  at 
the  right;  because  the  sole  ol  j 
the  existence  of  the  plate  is  as  n  means 
to  exercise  and  enjoy  the  right  to  print 
and  publish.  Nor  does  the  rule  that 
he  who  grants  a  thing,  grants  impliedly 
what  is  essential  to  the  beneficial  u*e 
of  that  thing,  apply  to  this  case.  A 
press,  and  paper,  and  ink  are  essential 
lO  the  beneficial  use  of  a  copperplate  . 
but  it  would  hardly  be  contended  tliat 
the  sale  of  a  copperplate  passed  a  press, 
and  paper,  and  ink,  as  incidents  of  the 
plate,  because  necessary  to  its  i 
merit. 

"  The  sale  of  a  copperplate  passes  the 
right  to  such  lawful  use  thereof  as  the 
purchaser  can  make,  by  reason  of  the 
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tlie  plates,  tlie  rights  acquired  by  the  buyer  are  to  ho  iloter- 
miued  hy  the  intention  of  the  parties.  bt  What  rights  would  : 

moll  a  sale,"  said  Mr.  Justice  Curtis,  M  would  depend  on  I  lie 

intentions  of  the  parties,  to  he  gathered  from  their  contract,  and 

attendant  circumstances.     In  this  case,  the  owner  of  the 

copyright  made  no  contract  of  sale,  and  necessarily  had  no 

intention  respecting  its  suhject-matter."  1 

The  opinion  has  been  expressed  oHter  by  the  Supreme  Court 
of  tlit;  United  States  that  copyright  is  not  subject  to  seizure 
and  sale  on  execution,2  but  that  it  may  he  reached  by  a 
creditor's  bill.8 


ownership  of  the  thing  he  has  bought ; 
W  tn-l  the  right  t>>  r  use  thereof,  by 
rlie  ownership  of  KMnethlng 
*Ue  which  lie  has  not  bought,  mil 
ffUeh  belongs  to  a  third  person.  If  lie 
hajQot  acquire*]  a  press,  or  paper,  or 
ink,  lie  cannot  use  his  plate  fur  print* 
ii'i.',  k-cnate  each  of  these  kinds  of 
property  Is  necessary  to  enable  htm  to 
«*e  it  for  that  purpose.  So,  if  lie  has 
not  Acquired    the   right   to   print   the 

■mnot  nse  hi*  plate  for  that 
pwproe,  because  he  has  not  made 
hioiM-lf  ihe  owner  of  something  as 
"wesssry  to  printing  as  paper  and  ink, 
Iv  a  distinct  species  of  prop- 
ilier  of  those  articles.  He 
imv  make  any  other  use  of  the  plate 
"'  *hich  it  is  susceptible.  IK-  mar 
k«*p  n  iitl  thfl  limited  time  during 
exclusive  right  exists  sluill 
''"e  expired,  and  then  use  It  to  print 
nupj.  He  may  tell  it  to  another,  who 
***•  Uie  rig'ht  tn  print  ami  publish  ;  but 
'**»n  no  more  use  that  right  of  prop- 
"ty  Hian  he  can  use  a  press,  or  paper, 
*'"'•'«  Mnngs  to  a  third  jierson.  .  .  . 

"  F'>r  these  reasons,  as  well  as  those 
«»W  in  n  Bo*.  638,  our  conclusion 
Iji  ilwt  tlie  iriere  ownership  of  u  copper- 

•  map,  by   the  owner  of  the 
Affright  doca  not  attach  to  the  plate 

■  re  right  of  printing  and  puh- 


held  under  the  act  of 
■  >r  any  purl  thureof ;  but  the 
i\  right  subsists  wholly  sepa- 
ls*! Independent  of  the  plate, 

JjM  4osj  iu>t  |MSg  with  it  by  a  sale 
ii    execution."      Stevens    v. 

Gladdk,g>  17  liow.  4B. 


1  Stevens  v.  Gladding,  17  Sow.  463, 
Sec  a|n  Pellartoa  r.  MThun,  13  Sc. 
I  as.  2d  ser.  219. 

s  "  There  would  certainly  be  great 
dilliciilty,"  said  Mr.  Justice  Curtis,  "  in 
at*t>L'iii  injj  to  thu  proposition  that  potent 
■  my  rights  heM  under  the  hi  us  of 
the  United  States  are  subject  to  seiz- 
ure and  sale  on  execution.  Sot  to 
repeat  what  is  said  un  this  subject  in 
14  JIow.  631,  it  may  he  added,  that 
these  Inoorporeul  rights  do  not  exist 
in  any  particular  Slate  or  district 
I  hey  are  coextensive  with  the  United 
States.  There  is  nothing  in  any  sot  ««f 
« longTflSS,  or  in  the  nature  of  the  rights 
th  fin  selves,  to  give  them  locality  any- 
where, sd  as  to  subject  them  to  the 
proi-rifi  uf  couita  kaTiug  Jurisdiction 
Uiiiilfil  by  the  lines  of  States  and  dis- 
tricts. That  an  execution  out  uf  the 
Court  of  Common  Pleas  tor  the  county 
of  Bristol,  in  tlie  State  of  Massachusetts, 
can  bo  levied  on  an  incorporeal  right 
subsisting  in  Uhode  1-hml  or  New 
York,  will  hardly  be  protended.  That 
by  the  levy  of  such  an  execution  the 
entire  right  could  lie  divided,  and  so 
much  of  it  as  niiuht  be  exercised  within 
the  county  of  Bristol  sold,  would  he 
a  position  subject  to  innch  difficulty. 
These  are  important  euosttooe,  on 
which  we  do  not  find  it  necessary  to 
express  an  opinion,  because  in  this 
case  neither  the  copyright,  as  such. 
nor  any  part  of  it,  was  attempted  to 
tie  sold."  Stevens  v.  Gladding.  17 
How.  -lot.  See  also  Stevens  s,  Cady, 
H  Id.  631. 

»  "  No    doubt,"    said    Mr.    Justice 
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Renewal  op  Copyright  Considered  with  Reference  to 
Assignment. 

The  American  statute  now  in  farce  grants  copyright  abso- 
lutely for  twenty-eight  years,  and  provides  that  the  author  if 
living,  or  his  widow  or  children  if  he  be  dead,  shall  have  the 
same  exclusive  right  for  the  further  term  of  fourteen  years.1 
The  act  of  1831  was  to  the  same  effect.2  The  question  ari 
whether  an  assign ment  of  copyright  made  under  either  of  these 
statutes  divests  the  author,  or  his  widow  and  children,  of  the 
right  to  the  second  term  of  protection  thus  provided  for,  and 
whether  the  assignee  becomes  vested  with  that  right.  I 
question  cannot  arise  in  England,  because  the  statute  of  that 
country  does  not  provide  for  such  extension.1* 

Author  may  Divest  Himself  and  Family  of  Right  to  Renewal. 
—  It  may  be  claimed  that  the  provision  of  the  American  statute 
above  referred  to  was  intended  for  the  personal  benefit  of  the 
author  or  of  his  family.  It  is  reasonably  clear  that  the  copy- 
right for  the  additional  term  will  vest  only  in  the  author,  if  he 
be  living.  But  there  appears  to  be  no  reason  why  he  may  not 
divest  himself  of  the  right  thus  reserved  for  him,  either  by 
parting  absolutely  with  his  entire  interest  in  a  work,  or  by  an 
agreement  to  convey  the  copyright  fur  the  additional  term  wheu 
iiall  be  secured.  In  the  former  ease,  he  has  no  interest  in 
the  work,  and  cannot,  rightly  claim  the  additional  privilege  guar- 
anteed to  him  by  the  statute.  In  the  latter  e;ise,  he  is  bound 
by  iris  agreement  to  transfer  to  another  the  right  when  it  shall 
be  secured  to  him.  The  principle  is  the  same  in  case  the 
author  be  not  living  at  the  end  of  the  first  term.     Then 


Nelson,  "  (lie  property  mity  be  readied 
by  a  creditor'*,  bill.  iwkI  be  Applied  lo 
the  payment  of  tin-  debts  of  the  author, 
tin-  MDM  as  Kfiick  uf  tlie  debtor  in 
reached  and  applied,  tlie  court  rum 
pellinc.  11  transfer  mid  snle  of  the  stock 
tor   the  benefit  of  the  creditors.     Hut, 

•  ueli  remedy,  we  *upi 
would  l*  necessary  for  the  court  lo 
Compel  h  transfer  to  the  purubnser,  in 
conformity  with  the  requirements  of 
the  copyright  n<  t.  in  order  to  vest  him 
w.th  it  complete  title  to  the  property." 


Stevens   v.  Cady,   14   How.  5-31.     See 
■too  I  ooper  r.  Gunn.  4  D.   Mon 
AM 

i  U.  S.  Kev.  St.  ss.  I 

»  es.  1,2;  4  U.  S.  St.  at  L   4M. 

8  See  Mai  l  lions.  Law  Kep. 

tl  Oh,  518,  m  to  the  coiistrnctioo  of 
section  4  of  5  &  0  Viet.  O*  4">.  which 
ptoridoa  for  an  extension  of  the  copy- 
right in  hooks  published  before  tlie 
statute  was  passe-  tleo  Rrooke 

v.  Clarke,  1  Barn.  &  Aid.  81)6. 
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copyright  for  the  additioi 
children.  But  their  righ 
is  derived  from  him,  and 


term  will  rest  only  in  his  widow  or 
are  dependent  on  his.  Their  title 
uids  or  falls  with  his.     There  most 


be  t  good  foundation  on  which  to  rest  their  claim.     If  the 

author  has  parted  with  his  absolute  property  in  the  work,  and 

coul<l  tmt,  if  living,  himself  secure  the  copyright,  it  seems  to  be 

clear  that  his  representatives  are  equally  incapable  of  securing 

it,  for  the  reason  that  the  work  does  not  belong  to  them.     So, 

when  lie  has  bound  himself  to  assign  his  future  term,  there  is 

uo  reason  why  such  agreement  should  not  be  equally  binding 

on  tlicm  after  his  death,  unless  there  is  in  it  some  condition  or 

other  circumstance  to  warrant  a  different  construction.     The 

provision  under  consideration  was,  doubtless,  intended  to  secure 

to  (he  author  and   his  family  a   privilege  which  is  not  given 

directly  to  an  assignee;  but  it  is  not  reasonable  to  suppose  that 

the  object  of  the  statute  was  to  reserve  to  the  author  or  his 

family  any  rights  with  which  he  hns  voluntarily  parted,  and  for 

which  lie  has  received  and  enjoyed  the  consideration.' 

Meet  of  Transfer  before  Publication  on  Renewal.  —  When  the 
transfer  is  made  before  publication,  the  assignment  is  not  of 
the  statutory  copyright,  because  that  is  not  then  secured,  and 
does  not  exist.8  When  an  author  has  conveyed  all  his  right, 
title,  ami  interest  in  a  manuscript,  the  assignee  become*  the 
absolute  owner,  and  may  secure  to  himself  the  copyright  for 
the  terra  of  twenty-eight  years.  The  author,  having  parted 
with  his  entire  property,  can  rightly  claim  no  further  interest 
>»  it,  and  has  nothing  on  which  to  base  a  claim  for  copyright 
during  the  additional  term  of  fourteen  years  provided  fof  KB 
author,  his  widow  or  children.     But  in  transferring  the  exclu- 


•  Anne,  c.  10,  after  granting 

O'Pjrighi  for  an  absolute  term  of  four- 

\  ptoi  iilct,  section  II,  "  tliat 

»'ter  the  expiration  of  the  said  term  of 

fourteen  ,|e  rigfal  <.l   print- 

'i«ing  of  copies  shall  return 

l"  *•  «mhor*  thereof,  ii'  they  are  then 

another    term   of    fourteen 

In  QsflMfl  ».  Bowie*,  2  Un>. 

where  it  appeared   that  a 

'Mignmcnt    of   the    i 

">tnwt  in  a  work  had  been  made,  it 

*u  contended    by   counsel   that    tiie 


copyright  for  the  absolute  terra  alone 
hud  DftMSd,  nnil  that  the  contingent 
term  was  intended  by  Parliament  as  a 
*"|MpTHHHl  bounty  to  the  author*  only." 
The  court  held  that  Oie  aullinr  hud 
conveyed  all  liis  interest  in  ihe  copy- 
right, the  contingent  its  well  as  the 
■btoltrtfl  term.  To  the  same  efleet  in 
Rennet  r,  Thompson,  cited  in  Carnan 
t\  Bowles.  Ibi.J.  81. 

•  Pulte  p,  Derby.  6   McLean,  828  ; 
Paige  i'.  Hanks,  7  Ulatchf.  152,  on  ap. 

13  Wall.  ma. 
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sive  right  to  publish  his  manuscript,  the  author  may  limit  th 
duration  of  that  light  in  the  assignee  to  twenty-eight  years,  an 
reserve  to  himself  all  further  rights.     In  this  case,  also,  th 
assignee  may  secure,  and  will  be  the  owner  of,  the  utatutoi 
copyright  for  twenty-eight  years;  hut  at  the  end  of  that  period 
the  author,  or   his   widow  or   children,  becomes   entitled   to 
secure  the  copyright  fur  the  further  terra  of  fourteen  years. 
Rights  of  Parties  Determined  by  Agreement.  —  Whether  th 
entire  or  a  limited  property  in  the  work  thus  passt-s  from  th 
author  to  the  assignee  depends  on  the  agreement  made  b 
them.     If  that  is  precise  and  clear,  the  respective  rights  of  th 
parties  to  it  are  easily  determined.     But  not  unfre^uently  th 
agreement    is   expressed    in   such  words   that    it    is   doubtf 
whether  the  entire  or  a  limited  interest  was  intended  to 
conveyed.     Its  meaning  then  becomes  a  qiK.stiun  for  judicial 
Construction.     An  absolute  sale  of  a  manuscript,  an  assiginu 
of  all  right,  title,  and  interest  in  it,  an  agreement  that  the 
assignee  shall  have  for  ever  the  exclusive  right  of  publication, 
would  naturally,  in  the  absence  of  any  thing  to  the  contrary,  be 
construed    as   a   transfer  uf   the  entire   property.     But  when 
u  the  copyright''  is  assigned,  it  may  admit  of  doubt  whether 
the  parties  had  in  view  the  statutory  term  of  twenty-eight  years, 
which  is  the  only  term  which  the  statute  gives  to  an  assignee, 
or  whether  by  the  word    copyright  was  meant   the   author's 
entire  interest  in  the  work.1 

Absolute  Assignment  before  Publication   gives  Unlimited  Right 

to  Publish.  —  In  Paige  v.  Banks,  it   had    been    agreed   that 
Alunzo  C.  Paige,  the  reporter  of  the  New  York  Court  of  Chan- 
cery, in  consideration  of  §1,000  to  be  paid  for  each  volume  o 
manuscripts,  u  shall  and  will  furnish  the  said  Gould  &  P>anks. 


1  In  Uundell  r.  Murray,  it  appeared 
thnt  the  plaintiff  had  given  to  the 
defendant  the  right  lo  publish  a  mntiu- 
script,  without  any  limitation  as  to 
time,  and  ut  the  end  of  fourteen  years 
claimed  lite  Copyright  for  the  contin- 
gent lenn  provided  for  1>y  the  statute 
of  Anne.  Lord  Eldon  said,  "  1  conceive 
that  mi  author  will  DOt  he  taken  to 
have  assigned  his  contingent  tight  In 
ease  of  his  surviving  fourteen  years, 
unless  the  alignment  is  su  expressed 


as  to  purport  to  pass  it;  but  I  have 
been  at  a  loss   throughout   the  argu- 
ment to  understand  what  difference  tl 
expiration  of  that  term  can  make  in 
this  case."    Jac.  315.     Without 
ing  in  whoa  the  copyright   «;. 
considering    that    the     plain  or: 
given  an  unconditional  right  to  publish 
and  had  acquiesced  in   the  publii 
for  fourteen  years,  the  Chmondor  <!■.* 
solved  the  injunction  which  had  be 
granted, 
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iii  manuscript,  the  reports  of  the  said  court  for  publication,  and 
iliat  the  said  Gould  <fc  Banks  shall  have  the  copyright  of  said 
-  tu  them,  and  their  heirs  and  assigns  for  ever."    The 
-lit  wan  entered  in  the  name  of  the  publishers.  At  tlie  end 
of  twenty-eight  years  the  author  took  the  necessary  steps  to 
secure  to  himself  the  copyright  for  the  further  term  of  fourteen 
and  after  his  death  his  executors  sought  to  enforce  that 
■gainst  the  defendants,  who  also  had  entered  in  their  own 
names  the  copyright  for  the  same  term.     The  agreement  was 
made  when  the  act  of  17U0  was  in  force,  under  which  copyright 
could  not  last  longer  than  tweiitj'-ciglit  years.     The  additional 
hi:  of  fourteen  years  was  provided  for  by  the  statute  of  1831, 
fBMB  was  passed  after  the  agreement  had  been  made.     For 
tlie  plaintiffs,  it  was  contended  that  the  words  in  the  contract, 
tliat  the  publishers  "  shall  have  the  copyright  of  said  reports," 
were  to  be  construed  as  limiting  the  transfer  to  the  copyright 
knows  to  the  law  at  the  date  of  the  contract ;  viz.,  for  twenty- 
-ars.     Tlie  Supreme  Court  of  the  United  States,  affirm- 
ing tlie  judgment  of  the  Circuit  Court.,1  held  thfit  the  agreement 
*&s  for  an  unlimited  publication,  and  that  the  publishers  bad 
ttqflired,  as  against  the  author,  the  perpetual  right,  to  publish 
and  sell  the  work.     Hence,  the  latler  had  for  ever  barred  bint? 
self  frum  interfering  with  the  right  of  the  former  to  publish.2 

1  rBbtehf  LSS. 

JU\Vn!l    MML     The  contract   was 
Mtotrad  by  Mr.  Justice.  Uliiteh- 
llit  Cirvuit  Court :  "  It  is  to  be 
I    to   tliis  agreement, 
ti»l  Gould  &  Hunks  are  not  limited 
VittniliejnililirHii.nl  i.t'uny  specified 
I  of  copies  of  each  volume.     Mr. 
'  »'fc*e  is  to  furnish  the  reports  in  man- 
it  im.     The  publtca- 
■toiiems.de  by  Gould  i  Hank*. 
•  imlier  of  copies  to  he  published 
™  *«cu  volume   is  unrestricted.     Mr. 
" "I*  U  to he  paid  one  thousand  ileulars 
Sb  volume  published.     Tin?  pub 
«  s|wken  of  everywhere  in  the 
■JftHUrnt  h  tire   publication  of  a  vol- 
""*•     When    such    volume    is    once 


one  thousand  dollars.  No  matter  how 
ninny  copies  of  the  volume  shall  be, 
iiftcr  that,  printed  or  sold  by  Could 
&  Ranks,  Mr.  Paige  is  never  to  have 
any  more  from  them,  as  compensation, 
in  respect  of  such  volume,  than  the 
one  thousand  dollars.  These  provi- 
•tOM  clearly  give  to  Gould  &  Hanks, 
as  against  Mr.  Paige,  the  perpetual 
right  to  print,  pulilis.li,  and  sell  copies 
ot  sin  K  first  volume,  without  giving 
to  Paige  any  further  compensation,  in 
i  thereof,  beyond  the  one  thou- 
sand dollars,  unless  BOOM  other  clause 
in  the  agreement  restriels  such  riejit 
on  the  part  of  Could  &  Hanks. 

"  It    is    claimed    that    Mich    right  is 
restricted  by  the  provision  that  Gould 


I,  Mr   Paige  is  to  have,  within     &  Hanks   shall  have  the  copyright  of 


Fter  the  publication  thereof,     the  reports  to  th 
vhMa   -ix    months  after  the    aligns  for  ever. 

is  made  public,  the     under  that  provision,  tlie  whole  agree- 


tttst 
firm 


and  their  heir*  and 
:  is  contended  that. 
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The  court  did  not  express  mv  opinion  as  to  whether  the  copy- 
right entered  by  the  author  for  the  term  of  fourteen  years  was 


menl  is  to  the  effect  that  (iouhl  & 
Banks  arc  to  have,  as  against  Mr. 
Paige,  tin1  exclusive  right  to  publish 
and  sell  the  volumes  of  reports  no 
longer,  at  most,  than  during  the  term 
known  to  tin?  law,  under  the  act  of 
1790,  at  the  date  of  agreement,  as  the 
term  for  which  a  copyright  could  he 
obtained  ;  that  is,  twenty-eight  years, 
or  not  beyond  the  5th  of  January,  1868. 
Rut  the  provision  in  respect  to  copy- 
right was  inserted  in  the  agreement  for 
the  sole  purpose,  manifestly,  of  making 
it  clear  that  Gould  &  Hanks  wen.-  to 
be  understood  la  be  such  assignees  of 
Mr.  1*11  tge,  as  the  author  of  the  bonks. 
as  could,  trader  the  act  of  17110.  secure 
to  themselves  a  copyright.  There  is 
no  provision  in  the  agreement  for  the 
taking  out  of  a  copyright  by  Mr. 
Paige,  and  for  the  transfer  thereof  to 
Gould  &  Hanks.  The  provision  In  the 
agreement  in  respect  to  copyright  enn- 
not  be  held  to  cause  the  agreement  to 
coiilcr  any  less  rights  on  (iouhl  & 
Banks,  if  such  provision  he  trailed 

of  by   them,   thin  if   they  do  not  avail 

themeelvec  el  it.  If  they  had  not 
chosen  to  take  out  any  copyright,  as 
proprietors,  of  any  volume  of  the  re- 
ports, tliey  would  have  had,  as  against 
Mr.  Paige,  the  perpetual  right  U*  priut, 
publish,  and  sell  the  reports.  If  they 
had  not  chosen  to  avail  themselves  of 
tin-  provision  of  the  agreement  in  re- 
gard to  copyright,  in  respect  to  the 
first  volume,  the  construction  of  the 
agreement  would  have  been  in  no  man- 
ner dependent  upon  the  existence  or 
contents  of  Mich  provision,.  Nor  can 
it  be  dependent  thereon  when,  as 
against  others  than  Mr.  Paige,  Gould 
&,  Banks  have  availed  themselves  of 
the    privilege   of  copyrighting    such 

volume."      7  Hlntcht 

In  delivering  the  opinion  of  the 
Supreme  Court,  Mr.  .Justice  Davis 
said  :  "  Independent  of  any  statutory 
provi-ioii,  the  right  of  an  author  in 
and  to  In-  unpublished  manuscripts  is 
full  and  complete.     It  is  his  property, 


and,  like  any  other  property,  is  subject 
to  his  disposal.  He  may  assign  a  qual- 
ified interest  in  it,  or  make  an  absolute 
conveyance  of  the  whole  interest. 
The  question  to  be  solved  is,  Do  the 
terms  of  this  agreement  show  the  in- 
tent to  part  with  the  whole  interest  in 
the  pnhUeation  of  this  book,  <»r  with 
a  partial  and  limited  interest  '  .  .  .  It  is 
insisted  by  the  appellants  that  a  just 
interpretation  confines  the  agreement 
to  u  mere  assignment  of  the  interest 
in  such  copyright,  as  is  provided  for 
in  the  act  of  3 1st  May,  1TIK);  that  this 
was  the  law  in  force  when  the  contract 
was  entered  into;  that  the  fin 
years  therein  provided  for.  with  the 
right    tu    a    prolongation    of    fourteen 

rs  more,  is  all  that  the  pul 
nt  most  are  entitled  to;  and  that  they 
are  excluded  necessarily  from  the  ben- 
efit of  the  provisions  conferred  b 
act  of  the  3d  February.  1831,  granting 
to  authors  an  additional  extension  ol 
fourteen  years.  In  our  view  this  is  too 
narrow  a  oonstruotfoa  The  fair  and 
just  interpretation  «f  the  terms  of  the 
agreement  indicate  unmistakuhi 
the  author  of  the  manuscript,  in  agree- 
ing to  deliver  it  for  publication  at  a 
stipulated  compensation,  intended  to 
vest  in  the  publishers  a  full  right 
property  thereto.  The  manuscript  is 
delivered  under  the  terms  of  the 
uient  'for  publication.'  No  length  oi 
time  is  assigned  to  the  exerct.-e  of  this 
right,  nor  is  the  right  to  publish  limit 
to  any  number  of  copies.  The  consid- 
eration is  a  fixed  sum  of  one  thousam 
dollars.  Whether  one  or  one  hood 
thousand  copies  were  published,  the  au 
thnt  was  entitled  to  receive,  and  the  puh 
Ushers  bound  to  pay,  this  preeiseamouni 

"  As    between    the    parties    to    tl 
agreement   the   absolute   interest   w 
conveyed   by  the   stipulation   of  Pftig* 
that  he  would  furnish  the  maniiscrip 
for  publication.     Paige  could  no 
do  any  act  alter  such  delivery  for  puh 
lication  inconsistent  with  the  ah 
ownership   of  the   publishers.     But 
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-valid  as  against  others  than  the  defendants.  But  there  ean  he 
little  doubt  that  it  was  void,  and  such  is  the  effect  of  the 
decision.  Nor  was  it  necessary  to  inquire  into  the  validity  of 
tl>e  copyright,  which  had  been  taken  out  in  the  name  of  the 
defendants  for  the  same  term.  But  it  has  been  Bhown  else- 
where that  an  assignee  is  not  entitled  to  secure  copyright 
for  this  additional  term.1 

Absolute  Assignment  of  Copyright  held  to  Carry  Future  Play- 
right.  —  Iii  an  English  case,  it  appeared  that  a  dramatist  bed 
assigned  his  copyright  in  a  farce  to  be  the  "  absolute  property" 
of  the  assignee,  who  published  it  and  became  the  owner  of  ihe 
statutory  copyright.     There  was  then  no  statutory  right  of 
representation;  but  afterward  the  3  &  4  Will.  IV.  c.  15,  was 
passed,  giving  to  the  author  or  his  assignee  the  sole  liberty  of 
performing   a   dramatic   composition.     It   waa  held  that   the 
author's   entire    interest   had    passed    to  the  assignee  by  the 
assignment,  and   that  the  latter,   therefore,   was  entitled   to 
the  exclusive  right  of  representation  conferred  by  the  statute 
aliove  mentioned.2 
Effect  of  Assignment   after   Publication    on   Renewal.  —  After 


»M  prnper,  for   the  protection  of  the 

-tier*.,  that  they  should  he  in  j>o«i 

•■   as»ert   the  remedies   given  hy 

the  law  against  intruders  ;  and  it  it  to 

this  em]  it  is  added  in  the  agreement. 

■  he  said    Gould    &    Banks    shall 

hive  tin-  copyright  of  Mid  reports  to 

•ten,  their  heirs  and  assign*  for  ever/ 

II  is  not  covenanted  that  the  publishers 

■owlel  take  out  the  copyright,  nor  is 

Iktfl  »„v  express    agreement   for   an 

■%UMri    to    them    hy  Paige,  if  he 

■taaij  miu.  ,,  out.     Undoubtedly,  the 

PWilioa  that   the  publishers  'should 

copyright'  would   authorize 

,tem  to  nt,r.|  v  tor  it :  and,  if  Paige  bad 

"*en  it  „m  jn  hia  own  name,  it  would 

tewed  to  their  benefit.     But,  as 

•*l*e*»n  1'aige  and  the  puhli.-liers,  the 

"fhts    ,;(  ,|lt.  |ntler  eoold   not   be  esti- 

m,^<l    differently,    whether    they    had 

r  ''»<1  not  availed   themselves  of  the 

PWHiicjji  of  the  act."     13  Wall.  8U. 

■  «Uo  Cowen  r   Rtiik.*,  'Jl   How. 

-'■  where  the  court  expressed  the 

P'oioti  Umt   the    written    agreement, 


"if  there  were  nothing  else  in  the 
ease,"  would  he  rightly  eoiu-lrned  as 
limiting  the  interest  assigned  to  the 
copyright  for  the  first  term  of  fourteen 
years  given  by  the  act  of  1790.  Hut 
the  author  having  testified  in  n  previ- 
ous action  that  in  making  the  agree- 
ment his  intention  was  to  convey  his 
"  whole  Interest  in  the  copyright  of 
the  work,"  this  testimony  was  ad- 
mitted as  evidence  in  the  present  ease  ; 
and  the  court  held  that  the  assignees 
had  acquired  the  author's  com,' 
interest  in  the  second  term  of  fourteen 
years  given  by  the  set  of  IT'.iO,  and 
that  they  were  entitled  to  become  the 
absolute  owners  of  this  term,  under 
section  lii  of  the  set  of  18:11.  It  waa 
ordered  that  Ihe  contract  he  reformed 
ir>  as  to  conform  to  the  intention  of  the 
parties. 

'   See  ante,  p.  *2ol. 

unberbuid  r.  Phuehe',  1  Ad.  & 
El.  580.  For  the  statutory  provisions 
now  in  force  in  England  i nin  ertiitig  the 
transfer  ot"  playright,  see  Chap.  XV. 
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a  bunk  has  been  published,  and  within  twenty-eight  years  from 
the  time  of  publication,  the  only  copyright  in  existence,  ami 
hence  the  only  one  which  can  be  assigned,  is  that  secured  for 
twenty-eiglvt  years.  The  copyright  for  the  second  term  of 
fourteen  years  cannot  be  assigned  before  it  has  been  ■ectn 
and  it  cannot  be  secured  until  the  first  term  has  ended.  1  ! 
already  endeavored  to  show  that  the  author  may  bind  himself 
by  an  agreement  to  assign  it  when  it  shall  have  been  secured, 
and  that  such  agreement  may  be  made  binding  on  bis  personal 
representatives  ;  also,  that  he  may  make  such  assignment  of  his 
lights  in  a  published  work  as  will  bar  him  and  his  family  from 
claiming  for  themselves  the  copyright  for  the  future  term  of 
fourteen  years.1  What  effect  an  assignment  which  has  been  made 
after  publication  will  have  on  the  future  rights  reserved  for  the 
author  by  the  statute  will  depend,  as  in  the  case  of  a  transfer 
made  before  publication,  on  the  nature  of  the  agreement,  far 
the  author  may  part  with  every  right  and  interest  which  he  has 
in  the  work,  or  lie  may  transfer  the  existing  statutory  copy- 
right alone.  And  the  question  in  each  case  is,  whether  the 
language  of  the  agreement  is  comprehensive  enough  to  no  brace 
all  rights  in  the  work,  or  whether  it  properly  applies  only 
to  the  existing  statutory  copyright.  An  assignment  of  the 
"copyright"  would  naturally  have  the  latter  restricted  mean- 
ing, unless  there  is  something  else  to  show  that  ■ 
[nt&reet  was  intended  by  the  parties  to  be  passed*  Thus,  where 
the  author  had  assigned  kk  the  copyright"  of  one  book,  and, 
with  reference  to  another,  had  agreed  that  "the  oo| 
shall  be  considered  the  joint  and  equal  property"  of  hiuise 
and  the  assignee,  the  Circuit  Court  of  the  United  States  hel 
that  the  assignment  did  not  extend  beyond  the  first  tern 
fourteen  years  which,  at  the  time  the  agreement  was  pa 
had  been  secured  under  the  act  of  1790  then  in  force;  and 
that  no  interest  was  passed  in  the  second  term  of  buries 
years  given  by  that  statute,  nor  in  the  term  of  fourteen  yea 
Created  for  the  benefit  of  the  author  by  the  act  of  1831,  whic 
was  in  force  when  the  cause  of  action  arose.2 


1  See   anlr,   p.   326;  alio,  Paige   9.         a  Pierpont  r.   Fowle,   2  Woodb. 
Banks,  7  Blutdit.  ItS,  oh  aj>.  11  WhII.     If.  41-4o.     "  In  FMpMt   to  hotli  cop> 
008.  right*,  nUo,"  said  Mr.  .Justice   \\\ 
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^Assignee  cannot  make  Renewal.  —  Section  4954  of  tlic  Revised 
lutes,  which  provides  for  a  renewed  term  of  copyright,  makes 
no  mention  of  an  assignee.     The  view  has  heen  elsewhere  ex- 
pressed that  the  copyright  for  this  term  will  not  vest  ab  initio 
in   mi  assignees  but  only  in  the  author,  his  widow  or  children.1 
IJence,  when   an   author  has  assigned  his  entire  interest  in 
a,    work,  and  has  thereby  or  otherwise  barred  himself  and  his 
family  from  securing  the  copyright  for  the  second  term,  the 
assignee  is  powerless  to  make  the  renewal  for  his  own  benefit. 
Author  may  Assign   Renewed   Term. —  But  when    the   copy- 
right has  been  acquired  by  the  person  entitled  to  secure  it,  can, 
\t  bo  transferred  to  an  assignee  ?     This  question  has  not  been 
judicially   determined.2     The  object  of  the    legislature   mani- 
festly was  to  create  an  additional  right  for  the  express  benefit 
of  the  author  and  his  family.     This  object  would  not  be  pro- 
moted, but  rather  defeated,  by  denying  to  him  and  them  the 
power  to  transfer  the  right  after  it  has  been  secured.     The 
value  of  property  is  increased  by  the  capacity  of  the  owner  to 
alienate  it.     Moreover,  the  provision  of  the  statute,  that  **  copy- 
rights shall  be  assignable,'13  doubtless  applies  to  those  granted 
fur  fourteen  years  not  less  than  to  those  for  twenty-eight  years. 
The  Bound  construction,  then,  would  seem  to  be  that  the  copy- 


bufy,  "the  complainant  conveyed  eo 

**»v,  not  ;i    terra    of    twenty-eight 

Jut*,  nor  one  a*  long  as  lie  should  be 

I  all  his  interest  of  every 

kind  in  the  book   or  its    manuscript  ; 

but  titnpl y,  M  to  the  first,  '  the  copy- 

I  book,'  and.  as  to  the  lust, 

iit  '  of  it  'shall  be  coosid% 

™  Uw  jnint  and  equal  property  of 

!'  lad  F."      The  only  copyright 

"tilting  or  taken  out  for  either 

**»  tor  fourteen  years  only.     1  >ne  coii- 

,rte<  *n»  filed  July  *2l",    1828,  and 

one  j„it  j._,    [gay     T|,,Jt   eopyright 

■  hail   been    then    taken  out  WSJ 

"•jm-matter    of  the  contracts. 

"■'•Ms  are   used   looking    beyond 

*l;   no  consideration   whs  pitid    or 

WJled  of  beyond  that.     There  was  no 

»"tua»iiy  beyond  that;    for  the  pay- 

°'  the  last  was  made  in  another 

»vr,tjh.t,  in  another  book,  when-  the 


author  might  not  secure  the  first  term, 
or,  if  he  did,  might  not  be  willing  to 
renew  the  copyright  The  renewal  of 
the  copyright  in  either  of  these  was 
thru  uncertain,  and  not,  to  appearance, 
Contemplated  by  either  tide.  When 
the  assignment  was  made,  it  doubtless 
referred  to  what  wus  in  existence,  and 
not  to  any  future  contingency,  nor  to 
what  was  personal  for  the  author,  if 
spared  to  old  age,  nor  for  what  any 
compensation  was  specially  either 
asked  or  made."  Ibid.  ■12.  BIm  Cowen 
e.  Banks,  a  I  How.  tJr.  72. 

1  See  onto,  p.  2(>1. 

<  In  Paige  9.  Banks,  as  lias  been 
shown,  onto,  p.  828,  it  appeared  that 
the  copyright  for  the  additional  term  of 
fourteen  years  had  been  renewed  by 
the  assignees.  But  the  court  was  not 
called  upon  to  inquire  into  its  validity. 

a  L\  s.  Brr.  St  i.  4'J65. 
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right  for  the  renewed  term  of  fourteen  years  is  capable  of  bein^ 
assigned  after  it  lias  been  secured. 


Limited  Assignment. 


The  question  has  been  raised  whether  copyright  can  be 
divided,  and  any  part  of  it  assigned.  The  English  statute 
provides  for  the  registration  by  the  owner  of  a  copyright  "  or 
of  any  portion  of  bucIi  copyright,"  and  enactB  that  such  regis- 
tered owner,  by  entry  iti  the  registry,  may  assign  "  his  interest, 
or  any  portion  of  his  interest"  in  the  copyright.1  The  American 
statute  is  silent  on  (his  point. 

One  or  More  of  Several  Rights  in  a  "Work  may  be  Assigned.  — 
It  is  clear  that,  without  destroying  the  unity  of  the  oopyright, 
a  qualified  interest,  or  certain  rights  embraced  in  it,  may  be 
assigned.  Thus,  the  owner  may  make  to  one  or  more  persons 
an  absolute  conveyance  of  any  part  of  his  interest  in  the  whole. 
Iu  this  case,  the  copyright  becomes  the  undivided  property  of 
joint  owners.  The  exclusive  right  of  publication  and  sale  vesta, 
not  in  one  independently  of  the  others,  but  in  all.  So,  also, 
statutory  copyright  embraces  several  rights  which,  though  cre- 
ated and  conferred  by  the  same  Btatute,  may  be  regard 
independent  and  distinct  rights,  capable  of  being  separately 
owned  and  used  by  different  persons.  Thus,  the  statute 
to  the  owner  of  a  dramatic  composition  the  exclusive  right 
to  print  it,  and  the  sole  liberty  of  performing  it.  Either  of 
these  rights  may  be  absolutely  assigned  independently  of  the 
other;3  and  in  England  this  fact  is  recognized  by  the  statute. 
Whether  one  or  both  of  these  rights  pass  by  the  assignment 
will  depend  on  the  intention  of  the  parties,  as  expressed  in 
their  agreement.8  Again,  in  the  LTnitcd  Slates,  an  author,  in 
securing  copyright  iu  a  literary  composition,  may  reserve  to 
himself  the  exclusive  right  to  translate  or  dramatize  it;  and, 
as  has  been  elsewhere  maintained,4  he  has  the  exclusive  right, 
without  special  reservation,  to  abridge  it.     The  owner  may, 

13    Monthly 


1  5  &.  0  Vict.  c.  46,  8.  13,  Referring 
to  this  provision,  Mr.  Justice  M;uile 
said,  tliat  the  author  ur  owner  "  may 
assign  the  copyright  to  lost)  than  the 
full  lerai."  Davidson  v.  Bonn,  6  C.  B. 
158. 


-  lioberis    i'.   Myers, 
Law  llepnrter,  B9&. 

*  See  Chap.  XV.,  Transfer  of  Play- 
right. 

*  See  Chap.  IX 
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doubtless,  assign   any  of  these  rights  without   parting  with 
the  others,  or  the  original  copyright.     In  this  case,  also,  the 
copyright  in  the  original,  that  is,  the  right  to  publish  and  sell 
it,  continues  whole.     The  author  parts  with  the  right,  which 
is  embraced  in  the  original  copyright,  to  translate,  dramatize, 
or  abridge.     Another  may  be  thus  clothed  with  authority  to 
publish  a  translation,  dramatization,  or  abridgment:  but  such 
production,  when  published,  is  protected  by  a  new  copyright, 
inde|»eudent  of  that  which  has  vested  in  the  original  work.    An 
absolute  assignment  of  the  copyright  would    doubtless  carry 
the  right  to  translate,  dramatize,  or  abridge  the  work,  unless 
such  right  is  specially  excepted  in  the  assignment.     If  a  trans- 
lation, dramatization,  or  abridgment  lias  been   published  and 
copyrighted,  no  interest  in  the  copyright  of  such  publication 
li    pass   by   a   transfer  of  the    copyright   in   the   original 
work. 

Copyright    Indivisible    as    to   Locality.  —  There    can    be    little 

nbt  that  copyright  is  indivisible  as  to  locality.  The  prop- 
erty is  of  such  a  nature  that  it  cannot  be  practically  divided 
among  independent  owners,  so  that  each  may  have  the  exclu- 
sive right  of  publication  and  sale  for  a  distinct  part  of  the  same 
country.  In  the  United  States,  for  instauce,  it  would  be  obvi- 
ously impracticable  for  one  person  to  exercise  the  exclusive 
right  of  publishing  and  selling  a  book  in  New  England,  another 
in  the  Southern,  and  another  in  the  Western,  Slates..  On  this 
principle,  the  persons  claiming  to  be  exclusive  publishers  of  the 
same  book  ought  be  as  numerous  as  the  States.  Any  number 
Kpereonfl  in  the  same  or  in  different  States  may  be  authorized 
to  publish  contemporaneously.  But  in  that  case  there  is  no 
*s«igiimi.'ut.  The  author  remains  the  absolute  owner  of  the 
Copyright, and  each  publisher  is  a  mere  licensee,  without  power 
,"  prevent  publication  or  sale  by  any  other  person.1 

Copyright  may  be  Assigned  for  One  or  More  of  Several  Countries. 
—Tiiis  difficulty  does  not  arise,  nor  is  the  principle  the  same, 
wheu  the  right  of  publication  for  an  entire  country  is  trans- 
ferred. In  Jcflen  s  v.  Boosey,  where  it  appeared  that  Ricordif 
°>  Milan,  who  was  the  owner  of  all  rights  in  Bellini's  Opera, 
*aS(fttnambula%  had  assigned  to  Boosey  the  right  of  publication 

1  See  Keene  v.  Wlieatley,  9  Am.  Law  Reg.  -46. 
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in  Great  Britain,  Lord  St.  Leonards,  Lord  Chief  Baron  PoUocl 
and   Mr.  Baron  Purke  expressed  opinions  that  copyright  i 
indivisible  as  to  locality,  and  that  there  cannot  be  an  assigi 
ment  of  a  part  of  the  right  for  a  particular  country  or  a  part  o 
a  country.1     But  a  majority  of  the  judges  who  advised  tin 
House  of  Lords  were  of  opinion,  and  the  effect  of  the  judgmen 
is,  that  the  owner  might  assign  the  exclusive  right  of  publi 
cation  in  Great  Britain,  and  reserve  to  hiuiself  the  Austriai 
copyright.2     So  an  American  author,  who  on  certain  condition* 
can  secure  a  copyright  for  his  work  'both  in  the  United  State* 
and  in  England,  may  make  a  valid  assignment  of  the  Em- 
copyright  to  one  person,  and  cither  himself  retain  or  assign  to 
another  the  American  copyright.3    But  in  such  case  there  is  no 
division  of  copyright.     The  copyright  granted  by  one  go\  I 
ment  is  wholly  distinct  from  that  conferred  by  another.     When 
protection  is  secured  for  the  same  work  in  dillerent  conn?, 
there  is  a  separate  and  independent  copyright  for  each  country. 
Each  copyright  is  a  unit,  and  may  be  absolutely  assigned  inde- 
pendently of  another;  and  no  inconvenience  will  necessarily 
result  therefrom.4 


1  *'  Now,  if  there  it  one  thing,"  said 
Lord  St.  Leonards,  "  which  I  should 
bo  inclined  to  represent  to  your  Lord- 
ships as  being  EBON  eltsir  than  any 
Other  in  this  ease,  it  If,  that  copyright 
in  one  and  indivisible.  I  am  not  speak- 
ing of  the  right  to  license;  but  copy- 
right is  oik*  and  indivisible,  or  is  a  right 
which  may  be  transferred,  but  which 
cannot  be  divided.  Nothing  could  be 
more  absurd  or  inconvenient  than  that 
this  abstract  right  should  be  divided, 
as  if  it  wero  real  property,  into  lots, 
and  that  one  lot  should  be  sold  to  one 
man,  And  another  lot  to  a  different 
man.  It  is  impossible  to  tell  what  the 
inconvenience  would  he,  You  might 
Lave  a  separate  transfer  of  the  right 
of  publication  in  every  county  in  the 
kingdom.  I  II.  I,.  C.  903.  See  Views 
of  Pollock,  C.  B.,  U.id.  040;  of  Parke, 
B.,lbi.i 

*  The  House  of  Lords  decided  that 
the  Kngltsh  copyright  was  not  vjdid, 
but  on  the  ground  that  the  author  was 
A  foreigner,  and  not  in  England  at  the 


time  of  publication.  Numerous  eases 
might  be  cited,  such  as  I>'Aluiaioe  v. 
Boosey,  1  Y.  &  C.  Exch.  288.  and 
-  I .  l'urday,  5  C.  B.  800,  where  s 
foreigner,  retaining  the  copyright  for 
his  own  country,  had  assigned  the  rinhi 
of  publication  in  Great  Britain,  and  the 
validity  of  the  English  copyright  was 
not  questioned  on  the  ground  that  the 
author's  entire  rights  in  the  work  had 
not  been  assigned. 

3  See  Low  r.  Ward,  Law  Rep.  C 
Eq,  415;  Houtledge  v.  Low.  Law  Jtep 
8  II.  L.  WO. 

*  In  JefTerys  v.  Boosey,  where  it 
appeared  that  the  assignor,  reserving 
to  himself  the  Austrian  copyright,  bin! 
assigned  the  British  copyright,  Mr. 
Justice  Crompton  »Bid :  "It  was  sug- 
gested in  argument  that  if  the  right 
was  an  entire  right,  it  could  not  be 
divided,  so.  fur  instance,  aa  to  make 
an  assignment  of  English  copyright  to 
one  person  for  Yorkshire,  and  to  an- 
other for  Middlesex  ;  and  1  think  tint 
in  «u«h  case  there  would  be  great  dtffl- 
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Is  Copyright  Divisible  aa  to  Time?  —  Whether   copyright   is 
BivJBtble  as  to  time,  so  that  it  may  be  assigned  for  any  period 
*©•*  than  the  full  term,  is  a  question  not  easily  determined.     It 
is  clear  that  the  owner  of  the  copyright  may  transfer  the  ex- 
clusive right  of  publication  for  any  limited  time.     But  is  the 
person  who  has  acquired  this  right  a  licensee  or  an  assignee?  l 
If  the  former,  he  has  hut  an  equitable  title  in  (he  copyright, 
while  the  legal  title  remains  in  the  owner.     But  an  assignment 
-t  vr>t  1  he  assignee  with  a  legal  title  to  the  copyright,  and 
with  the  rights  of  ownership,  at  least  during  the  time  for  which 
the  assignment  has  been  made.     Is,  then,  the  copyright  for  the 
entire  term  capable  of  division  into  two  or  more  terms,  so  that 
Hlft  legal  title  to  one  part  will  vest  in  the  assignee,  and  the 
legal  title  to  the  remainder  continue  in  the  assignor  ?     Or  must 
the  legal  title  to  the  undivided  whole  pass  from  the  assignor 
and  vest  in  the  assignee  during  the  time  for  which  the  assign- 
ment is  made  ;  and,  if  so,  does  it  return  per  se  to  the  assignor 
at  the  end  of  that  time  !     In  olher  words,  when  an  author  has 
assigned  his  copyright  for  a  limited  time,  is  it  necessary  that 
it  sliall  be  assigned  hack  in  order  to  revest  him  with  the  legal 
These  questions,  which  have  not  been  judicially  con- 
..  are  involved  in  80  much  doubt  that  no  attempt  will  be 
here  made  to  answer  them.3 

If,  however,  it  should  be  held  that  the  title  as  a  whole  passes 
to  the  assignee,  he  would  be  regarded  as  an  owner  for  B  limited 


™ity.    In  such  a  case  as  the  present, 

liowerer,   I    regard    tine   riuht    of   the 

■Uw  to    the    Kii'/lish    copyright    as 

tiling  under  our  municipal 

•Ututts;    and  as  not  being  parcel   of 
»  derived  out  of  any  thing  else."     4 

1  Bopjj  n  transfer  had  been  made  in 
n"*in  n.  Hall,  6  L.  T.  n.  «,  :■; 
tiie  court  did  not  determine  whether  it 
■Mated   to  a    limited  assignment,  or 
•niere  license. 

"v  opinion  that  copyright  is 
It  m  to  time,  ami   thai  the  en- 
tire legal  title  must  either  remain   in 


assignor  having  become  divested  of 
(he  legal  title,  an  assignment  would, 
in  my  judgment,  be  necessary  to  revest 
him  witii  iL  in  Liwrenca  v.  Ibrna, 
'2  Am.  L.  T.  K.  n.  a.  4(12,  where  it 
appeared  that  the  copyright  had  In  en 
taken  out  tor  a  limited  purpose,  by 
■  DCrtofl  who  was  not  the  absolute 
owner,  it  was  held  that  the  legal  title 
had  vested  in  such  person,  nod  chut  nn 
assignment  was  necessary  to  vest  the 
absolute  owner  with  it.  But  this  is 
not  strictly  analogous  to  the  ease  of  a 
limited  a>M(;iiment  such  »«  is  consid- 


ered in  the  text ;  for  the  reason  that,  in 
""  author  or  pass  from   him  to    the     Lawrence  e.  Dana,  the  nbBolule  owner 
•"'flw*.   In  the  former  case,  the  agree-    of  the  copyright  had  never  been  vested 
■■ent  wimjj  ereate  not  an  assignment,     with  the  legal  title. 
"B|  *  license.     In  the  latter  case,  the 

22 
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time  or  purpose,  and  doubtless  as  holding  the  copyright  in  tnu 
for  the  owner  of  the  remainder  of  the  term ;  and,  if  the  titl 
would  not  return  per  »e  to  the  latter  when  he  became  entitle 
to  it,  a  court  of  equity,  if  called  upon,  would  decree  a  retransfe 
to  be  mail*'.1 

May  Limited  Assignee  Transfer  Copyright?  —  The  question  m.T 
also  arise,  whether  an  assignee  for  a  limited  term  may  transfe 
the  copyright  to  a  third  person.  It  would  seem  to  be  clea 
that  lie  cannot  make  a  valid  assignment  for  a  longer  time  thai 
that  during  which  the  right  is  to  continue  in  him.  If  lh< 
copyright  is  divisible,  so  that  the  legal  title  is  in  the  assignee 
for  a  part  of  the  term  and  in  the  author  for  the  remainder. 
there  seems  to  be  no  reason  why  the  former  may  not  transfei 
his  title.  But,  if  the  title  for  the  entire  term  vests  in  the  as 
signee,  he  would  doubtless  be  considered  as  holding  it  in  trust 
for  the  absolute  owner ;  and  in  that  ease  it  may  be  question 
whether  he  has  tlie  power  to  transfer  it  to  a  third  person."-' 


Rights  of  Assignor  and  Assignee  as  to  Selling  Copies. 


The  Law  as  Construed  in  England.  —  In  England,  it  has  been 
held,  1,  that,  after  the  copyright  has  been  assigned,  the  assignor 
has  the  right  to  sell  copies  printed  before  the  assignment  was 
made  ;  2,  that  an  assignee  for  a  limited  term  is  entitled,  after 
the  expiration  of  that  term,  to  continue  the  sale  of  copies 
printed  during  the  term. 

In  Taylor  v.  Pillow,  where  it  appeared  that  the  defendant  had 
continued  to  sell  copies  of  a  song  after  he  had  sold  the  copy- 
right to  one  of  the  plaintiffs,  V ice-Chancellor  James  said:  •  1 
was  at  first  in  favor  of  the  plaintiff 's  view ;  but,  on  looking  at 
the  copyright  act,  5  &  6  Vict.  c.  45,  1  find  that  the  definition 
given  of  copyright  is,  ■  the  sole  and  exclusive  liberty  of  print* 


1  Lawrence  r.  Dana,  2  Am.  L.  T.  R. 
n.  8.402,  417.  See  also  Ilazlitt  i\  Tem- 
pleimtn,  IS  L.  T.  v.  8.  oi'3 ;  Stevens  v. 
C;uly,  14  How.  031.  See  ante,  p.  201, 
note  1. 

1  In  Pulte  o,  Derby,  where  the  de- 
fendant wiiis  in  possession  of  the  legal 
title,  the  court  expressed  the  opinion 
ofrtor  that  he  could  nut  without  the  con- 


sent of  the  owner  transfer  it  to  a  tliinl 
person.  5  McLean,  335.  But  >; 
case  the  defendant  waa  not  an  assignee. 
hut  bad  taken  out  the  copyright 
own  name,  merely  for  the  purposes  of 
a  contract  which  he  bad  made  with  lit* 
author  for  the  publication  Ofl  two  edi- 
tion* of  a  book. 
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ng  or  otherwise  multiplying  copies  ; '  and,  unless  there  is  some 
stipulation  to  the  contrary  in  the  conditions  of  sale,  the  vender 
of  a  copyright  may  print  any  number  of  copies  up  to  the  time 
Df  the  sale,  and  retain  and  sell  such  copies  after  disposing  of 
the-  copyright."  ' 

In    Howitt   v.  Hall,  it  appeared  that  the  defendants,  having 
bought  *w  the  copyright"  for  four  years  in  a  hook  of  which  the 
plaintiff  was  the  author,  were  still  continuiir_r.  several  years 
after  the  end  of  that  term,  to  sell  copies  which  they  had  printed 
faring  the  four  years.     The  COUft,  in  refusing  to  enjoin  such 
sales,  held  that,  the  purchase  of  the  copyright  carried  the  right 
of  printing ;  and  that,  while  this  right  reverted  to  the  author  at 
Blld  of  four  years,  the  publishers  were  entitled  to  sell,  after 
the  expiration  of  that  term,  all  copies  which  had  been  printed 
good  faith  during  the  term.     "The  copyright  acts,"  said 
uicellor  Wood,  "  were  directed  against  unlawful  print- 
ing (  S  Anne,  e.  1!*.  and  5  &  6  Vict.  c.  45,s.  15)  ;  and  when,  as 
iu  tl  the  defendant  had  acquired  the  right  of  lawfully 

printing  the  work,  he  was  at  liberty  to  sell  at  any  time  what  he 
had  so  printed."2 

In  United  States,  may  Assignor  Sell  Copies  after  Assignment  ?  — 
The  doctrine  affirmed  in  the  two  cases  just  cited  cannot,  in 
my  judgment,  be  rightly  adopted  in  thin  country.  Copyright 
is  not  defined  by  the  statute ;  but  its  meaning  is  expressed  iu 
the  section  which  confers  the  right.  This  declares  that  the 
author  or  owner  of  a  book  shall  "  have  the  sole  liberty  of 
printing,  reprinting,  publishing,  .  .  .  and  vending  the  sani< 
Copyright,  as  here  secured,  is  the  right,  not  ouly  of  exclusive 
printing,  but  also  of  exclusive  sale.  The  legislature  further 
-  the  right  of  exclusive  lale  to  be  au  essential  par' 
lit,  by  expressly  prohibiting  unlawful  selling  as  well  as 
unlawful  printing.*     So  essential  to  the  true  meaning  of  the 


Law  Rep.  7  Bq.  420. 

1.   T.  "    •..  Mur- 

ray r    Heath,  1  Barn.  &  Ad.  804. 

»    1  If  tin-  -U*.  i 

the  right  of  printing,  and  prohib- 
•ily  unlawful  printing,  it  is  obvi- 
ous that  copyright  MlM  DM   l>e  vio- 
lated by  ttte  unauthorized  importing 


and  soiling  of  copies  reprinted  abroad. 
The  statnta  cannot  prevent  unlicensed 
printing  in  a    foreign    country.      But 

it  protects  the  owner  against  pinny 
from  this  jouree.  by  giving  him  the  ex- 
clusive right  of  sale,  and  by  expressly 
prohibiting  the  importing  of  copies 
without  his  consent,  and  the  tale  of 
such  copies. 
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won!  is  tho  act  of  selling,  that  statutory  copyright  docs  nc 
begin  until  the  hook  is  first  offered  for  sale  to  the  public.1    T 
limit  the  sense  of  the  word  to  printing  is  to   chanire  its  tru 
meaning  and  abridge  the  right.     When,  therefore,  the  owne 
sells*  or  assigns  the  copyright  in  a  work,  he  conveys  the  exolu 
sive  right  to  print  and  the  exclusive  right  to  sell  that  work 
Obviously,  the  right  of  sale  is  not  exclusive  in  the  assignee,  anc 
he  has  not  become  vested  with  the  copyright,  for  which  he  ba- 
con! racted,  as  long  as  the  assignor  is  at  liberty  to  sell  copies. 
When  the  assignee  acquires  the  copyright,  he  becomes  vested 
with   the  exclusive  right  of  printing  and   selling  the   work. 
The  assignor  is  then  wholly  divested  of  any  right  to  print  or 
to  sell ;  and  he  cannot  sell  a  single  copy  of  the  work  without 
invading  the  copyright  which  he  has  transferred. 

Ii  may  be  argued  that  the  exclusive  right  of  sale  acquired 
by  the  assignee  applies  only  to  the  copies  printed  by  him  after 
the  assignment,  and  not  to  those  printed  before  he  came 
possession  of  the  copyright.  But  this  view  is  contrary  to  tho 
nature  of  copyright,  which  embraces  the  right  to  sell  exclu- 
sively, not  merely  certain  copies,  but  all  copies  of  the  work. 
When  the  copyright  is  assigned,  the  assignor  grants  the  exelu- 
sive  right  to  sell  the  work  itself;  and  from  that  time  the 
assignor  and  all  other  persons,  without  the  consent  of  the 
assignee,  are  excluded  from  selling  copies,  no  matter  when  of 
by  whom  printed.  There  is,  howeverT  this  limitation  to  the 
assignee's  exclusive  right  to  sell:  At  the  time  of  the  assign- 
ment, various  booksellers  may  have  on  baud  copies  of  the  work, 
which  were  bought  before  the  copyright  was  transferred.  Such 
copies  are  beyond  the  control  of  the  assignor.  The  liberty 
to  sell  them  is  a  right  which  vested  before  the  assignment 
was  made,  and  cannot  be  disturbed  by  any  subsequent  change 
in  the  ownership  of  the  copyright.     Hence,  the  at  has 

no  right  to  interfere  with  such  sales,  though  made  after  the 
assignment.  But  a  wholly  different  principle  applies  to  the 
copies  which  the  assignor  has  printed,  but  not  sold.  In  part- 
ing with  the  copyright,  he  voluntarily  parts  with  the  right  to 
sell  such  copies,  and  in  effect  covenants  not  to  sell  them. 

1  Copyright  begins  with  publication,  which  takes  place  when  the  book  u 
publicly  offered  for  sale,  or  is  given  to  the  public 
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May  Assignee  sell  Copies  after  End  of  Limited  Assignment  ?  — 
Tlie   some   principle  governs  the  rights  of  the  parties  to  an 
assignment  for  a  limited  time-     When  the  copyright  is  sold  or 
assigned  for  a  specified  term,  the  assignee  becomes  vested  with 
the  exclusive  right  to  print  and  to  sell  during  that  term,  nnd 
tlie  assignor  parts  with  all  rights  both  of  printing  and  of  sell- 
ing.    At  the  end  of  the  term,  the  assignor  becomes  revested 
■with   the   exclusive   right  of  printing  and  of  selling,  and  no 
right  to  print  or  to  sell  remains  in  (he  assignee.     YVlutt  the 
assignee  receives  from  the  assignor  for  a  limited  time,  lie  is 
bound  to  return  to  him  at  the  end  of  that  time.     What  lie 
receives  is  the  exclusive  right  to  print  and  to  sell  the  work  ; 
what  he  must  surrender  is  the  exclusive  right  to  print  and  to  sell 
tlie  work.     And,  as  has  been  above  shown  in  an  analogous 
case,  the  right  to  sell,  which  reverts  to  the  assignor,  is  exclu- 
sive, not    merely   with    reference  to  the   copies  that  may  be 
printed  by  him  after  such  reversion,  but  with  reference  to  all 
copies  of  the  work,  excepting  those  held  by  persons  who  Untight 
j  the  assignee  while  be  was  in  possession  of  the  copyright. 
The  assignee,  hut  not  such  buyers,  are  excluded  from  selling 
after  the  term  of  tlie  assignment  bos  ended. 

It  may  be  urged  ib.it  the  assignee  may  have  a  large  stock 
of  copies  on  hand  at  the  end  of  the  term  ;  and  that,  unless  he 
is  free  to  sell  them,  he  may  be  subject  to  heavy  losses.  The 
answer  to  this  is,  that  he  has  not  agreed  for,  paid  for,  or 
acquired  the  right  to  sell,  except  for  a  limited  time.  He  must 
exercise  his  own  judgment  as  to  the  number  of  copies  winch 
he  can  sell  during  that  time.  He  -prints  at  his  own  risk.  If 
heptints  more  copies  than  be  can  sell,  the  fault  is  with  him, 
Wd  not  with  the  assignor;  and  so  he,  and  not  the  assignor, 
niust  bear  the  loss.  Of  course,  as  in  the  first  case  above  con- 
sidered,  there  may  be  an  express  or  an  implied  agreement  (hat 
tlie aaaiguee shall  have  the  right  to  sell  whatever  copies  he  may 
"a^e  on  hand  at  Lbe  expiration  of  the  term  of  the  assignment. 
I  havt'  thug  endeavored  to  show  what  is  the  (rue  interpreta- 
tion of  the  law,  when  the  copyright  is  assigned  without  any 
excess  oi  implied  agreement  as  to  the  sale  of  copies.  When 
tod)  agreement  has  been  made,  the  rights  of  the  parties  will 
keoiitrulled  by  it. 
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English  Decisions  Questioned.  —  The  judgments  in  Tayh 
Pillow  and  Hewitt  v,  Hall  were  based  on  the  ground  that  cop) 
right,  as  defined  by  the  statute,  is  the  exclusive  right  of  prin' 
iug  copies  ;  that  the  statute  is  directed  only  against  unlawfi; 
printing  ;  and  hence  that  the  sale  of  copies,  which  have  bee. 
lawfully  printed,  is  not  a  violation  of  copyright.     It  is  a  qnei 
lion   whether,  on  the  point  under  consideration,  the  Englis.1 
statute  in  spirit,  if  not  in  letter,  is  not  the  same  as  the  Aineri 
can  ;  and  whether,  under  the  former  as  well  as  the  latter,  tht 
true  meaning  of  copyright  is  not  the  exclusive  right  of  print- 
ing and  selling.     It  is  true  that,  by  die  statutory  definition 
English  copyright  is  limited  1<>  printing:  hut  it  is  not  truo  thaL. 
the  statute  is  directed  against  unlawful  printing    alone.     Itzz 
prohibits  unlawful  importing  and  selling,1  and  thereby  in  ef — 
feet  secures  the  exclusive  right  of  sale. 

Author  may   not  Reproduce  Work   after  Assignment.  —  Whci 
an  author  has  parted  with  his  copyright  in  a  work,  lie  is  not  al 
liberty  to  reproduce  substantially  the  same  matter  in  anot 
publication.2 

"Warranty  of  Title. —  Where  a  person  had  sold  in  good 
the  exclusive  right  of  publishing  a  book  for  a  term  of  years, 
and  it  afterward  appeared  that  he  had  no  title  to  the  copyright, 
it.  was  held  that  the  representations  which  he  had  innocently 
made,  that  the  copyright  was  In  him,  amounted  to  an  exp< 
warranty  of  the  title,  and  that  he  was  liable  to  damages  for  a 
breach  of  that  warranty.8 


l  5  &  0  Vict.  c.  45,  ss.  15,  17,  23. 

a  Roomy  w.  Kelly,  14  Jr.  Law  Rep. 
k.  s.  168 ;  Colburn  v.  Simtua,  2  Ilare, 
543. 

»  Situs  v.  Marryat,  17  Q.  B.  281.  It 
ippesrt  tlmt  after  Dr.  Shcbbeare  had 
been  enjoined  (Duke  of  (Jueeiisbury  v. 


Sliebbeare,  2  Eden,  829)  from  pv 

ing  Clarendon's  History,  which  lie  had 
bought  from  Mr.   Gwynne,   he  reoor- 
ered    ilnmugeB   against    the    latter  l'ur 
falsely  representing  that  be  hail  a 
to  prim  that  work.     See  Millar  i 
lor,  4  Burr.  2880,  23W7. 
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CHAPTER  yn. 

AGREEMENTS  BETWEEN  AUTHORS  AND  PUBLISHERS. 

As  the  owner  of  the  literary  property  in  a  work  which  he 
has  created,  the  author  may  make  of  it  any  disposition  he 
pleases.  He  may  make  an  absolute  assignment  of  the  copy- 
right, or  an  assignment  for  any  limited  term.  He  may  convey 
alimited  interest  in  the  undivided  copyright,  and  thereby  make 
oiie  or  more  persons  joint  owners  with  himself.  Without  part- 
ing with  the  ownership,  or  any  part  of  it,  he  may  confer  upon 
'  another  the  right  to  use  the  work  for  a  limited  time,  or  for 
specified  purposes ;  may  license  another  to  publish  exclusively, 
or  more  than  one  to  publish  contemporaneously ;  may  grant 
an  irrevocable  license  to  publish  for  a  term,  or  a  license  revo- 
cable at  will. 

In  ascertaining  what  rights  the  author  has  conveyed,  the 
first  point  to  be  established  is,  whether  the  agreement  made 
by  him  is  an  assignment  of  the  copyright,  or  whether  it  is 
merely  for  a  restricted  use  of  the  work.  Assignments  have 
already  been  treated.  Here  will  be  considered  those  agree- 
ments by  which  an  author,  without  parting  with  the  copyright, 
giVeg  to  a  publisher  certain  privileges  of  publication  and  sale, 
to  order  to  ascertain  the  respective  rights  of  the  parties  under 
&Q  agreement  of  this  kind,  it  will  be  necessary  to  determine 
the  duration  or  extent  of  the  right  given  to  publish,  whether 
or  not  it  is  exclusive,  and  how  the  contract  may  be  ended  and 
the  rights  created  by  it  annulled.  The  law  on  this  subject 
may  be  best  understood  by  reviewing  the  leading  cases  which 
have  been  decided. 

Agreement  for  Publication  of  One  Edition.  —  Number  of  Copies 
Specified.  —  In  Sweet  v.  Cater,  the  plaintiff  sought  to  restrain 
we  defendants  from  publishing  a  work  containing  matter  copied 
^Uiout  authority  from  the  tenth  edition  of  Sir  Edward  Sug- 


344 


THE   LAW   OF   COPYRIGHT   AND    PLAYRIGHT. 


dan's  Treatise  on  the  Law  of  Vendors  and  Purchasers,  of  irhic 
the  plaintiff  was  the  publisher.     The  rights  of  the  plaintiff  ha 
been  acquired  under  a  written  contract  with  the  author,  l> 
which  it.  was  agreed  that  the  former  should  print,  at  his  owi 
cost  and  in  a  certain  style,  twenty-five  hundred  copies  of  tin 
tenth  edition  of  this  work,  sell  each  copy  at  a  named  price 
and  pay  to  the  author  a  specified  sum  for  the  privilege  of  pub 
lication.     The  defendants  contended   that,  under  this  agree- 
ment, the  title,  eqititahlc  as  well  as  legal,  to  the  copyright  was 
in  Sir  Edward  Sugden,  and  that  the  plaintiff  was  a  licensee, 
not  exclusive,  but  merely  to  sell   twenty-five  hundred  cop 
and,  therefore,  that  he  had  no  right  to  prevent  any  other  person 
from  publishing  the  work.     The  court  held  that,  while  the  legal 
title  was  in  the  aulhor,  the  plaintiff  had  acquired  an  equitable 
title  sufficient  to  give  him  a  standing  in  a  court  of  chancery. 
The  injunction   was  granted  on  condition  that  the    plaintiff 
would  undertake  to  try  his  right  at  law  ;  and  Sir  Edward  Sag- 
den,  having  refused  to  permit  the  action  to  be  brought  in  \m 
name,  the  defendants  were  ordered  to  admit  at  the  trial  that 
the  plaintiff  was  the  legal  owner  of  the  copyright  in  the  tenth 
edition  of  the  work.1 

The  direct  decision  in  this  case  was  that  the  contract  witli 
the  author  gave  to  the  plaintiff  the  right,  while  any  of  the 
twenty-live  hundred  copies  published  by  him  remained  unsold, 
to  restrain  any  person  not  claiming  under  the  author  from  pub- 
lishing the  same  work.  But  Vice-Chancellor  Shad  well  ■ 
further,  and  expressed  the  opinion  that  the  plaintiff  had  ac- 
quired the  exclusive  right  to  sell  twenty-five  hundred  copies; 
and  that,  until  they  should  be  sold,  not  even  the  author  was  at 
liberty  to  publish  any  copies  of  the  work.- 


»  1 1  Sim.  572. 

*  "  Now  bf  this  contract,"  an  hi  the 
V'ii  v  Chancellor,  "  there  is  an  obliga- 
tion which  is  hunting  on  both  parlies. 
BwWt  ie  to  sell  at  n  given  price-  ;  and 
therefore  Sir  K,  Sugden  hu6  hound 
himself  to  abstain  from  doing  any 
thing  which  might  nt  all  Interfere  with 
Hm  Ml  which  Swwt  w«a  to  do.  Sun- 
pose  thai,  before  I  he  two  thousand  five 
hundred  copies,  which  form  the  tenth 
edition,  are  sold,  Sir  E.  Sugden  {to  put 


a  hypothetical  ense)  should  fancy  that 
lie  had  a  right  to  sell  another  cditimi 
to  another  bookseller,  with  the  imme- 
diate  right  of  publication  ;  I  kpprafcend 
that  this  court  would  certainly  restrain 
him  from  doing  so,  on  this  contract- 
It  is  not  merely  optional  with  Sweet 
whether  be  will  sell  or  not;  but  he  is 
bound  to  sell,  and  to  sell  in  n  given 
manner.  It  is  most  probable  that, 
when  Sir  E.  Supfefl  drew  this  agree- 
ment, he  was  looking  forward  to  the 
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Agreement  Indefinite  aa  to  Duration  and  Number  of  Copiee.  — 
Subsequent  Editions,  if  called  for.  —  Transfer  of  Rights  of  Publisher 
In  Bankruptcy  to  Third  Persons.  —  Ilk  Stevens  V.  Benuillg,1  the 
:  mot  between  William  Forsyth,  the  author,  and  Robert 
Saunders  and  William  Betming,  the  original  publishers,  of  a 
Treatise  on  the  Law  relating  to  Composition  with  Creditors, 
came  up  for  judicial  construction.  The  agreement  was  that  the 
book  should  he  published  at  the  expense  and  risk  of  the  pub- 
hvln-rs,  and  that  the  net  profits  should  be  divided  equally 
a  them  and  the  author.  Nothing  was  said  about  the 
copyright,  the  number  of  copies  to  he  printed,  or  the  absolute 
duration  of  the  agreement.  It  was,  however,  agreed  t lint,  in 
case  the  first  edition  should  be  sold,  "  aud  a  second  or  any  sub- 
sequent edition  of  the  said  hook  he  required  by  the  public," 
Forsyth  should  make  the  necessary  revision,  and  Saunders  & 
Benning  should  publish  "  the  said  second  and  evevy  subse- 
ijijrnt  edition "  on  the  same  conditions  agreed  on  for  the 
original  publication.  It  was  further  provided,  that,  in  case  any 
edition  should  uot  bo  entirely  sold  within  five  years  after 
cation,  the  publishers  might  dispose  of  the  unsold  copies 
in  sin  b   manner  as  they  deemed  most  advisable,  in  order  that 


time  when  lie  might  think  it  right  to 
puhlixh  fume  subsequent  edition  :  and 
he  was  inking  care  to  impose  nn  obli- 
gation on  .Sweet  to  sell ,  sod,  while  lie 
impose*  that  obligation,  he  is  himself 
bound  at  the  same  time  to  perform  kits 
part  of  ll»e  contract,  which  i*  B04  to 
interfere   with    the    sale    of    the    book. 

I  think  that,  upon  the  plain  construc- 
tion of  this   contract,  Sweet   has  ob- 

I  a  right  in  the  cop.t  right  of  the 
to  ibe  extent  that  he  is  to  be  at 
•  to  be  the  sole  publisher  of  it 
until  the  w  hole  edition,  consisting  tif 
two  thousand  five  hundred  copies, shall 
be  so Ul  Hi  therefore  is  an  assign  of 
tl>e    copyright,   in   a   limited    sense." 

II  B 
It  appeared   that  some  of  the  pas- 
ta  the  defendant's  publication 

ublished  in  curlier  editions 

nl   Snellen's  work,  as  will 

as   in    the    tenth ;  and,  as  to   these,  it 

•  as  cou tended  Uiat  the   plaintiff  had 


no  riirlit  to  complain.  On  this  point 
the  Vice-CliancelJor  said  :  "  But  I  do 
not  think  that  that  fact  at  all  niters 
the  cjikc  .;  lor  the  entire  copyright  in 
all  those  prior  editions  was  rested  in 
Sir  I\.  Sugden  when  he  made  the 
agreement  with  the  plaintiff  j  and  my 
opinion  is  that  the  effect  of  that  nijree- 
nient  was  to  give  to  the  plaintiff,  aa 
against  Sir  K.  Sugden  and  all  [tenons 
claiming  under  him,  a  right  to  insist 
that  the  matter  contained  in  the  tenth 
edition  should  not  lie  published  whilst 
he  was  performing  his  part  of  the  con- 
tract, by  selling  that  edition  to  the 
public.  And,  that  being  my  view  of 
the  case,  I  think  that,  although  the 
passages  may  be  contained  in  some 
prior  edition,  yet,  if  tliey  arc  contained 
in  the  tenth  edition  as  well,  the  court 
ought  to  prevent  their  being  copied." 
Ibid. 

1  1  Kay  &  J.  168,  on  ap.  G  De  G., 
M.  6  0.  T1Z. 
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the  account  might  lie  '*  finally  settled  and  closed."     The  first 
edition    was    published    by   Saunders   &   Benning    in    1841. 
Afterward,  John  Kirton  Gilliat  succeeded  Saunders  in  the  tirra, 
winch  now  assumed  the  title  of  William  Bcnning  &  Co.,  and 
in  1844    published  a  second  edition  of   the  work  revised  fay 
the  author.     In  1851,  William  Benning  was  adjudged  a  bank- 
rupt, and  afterward  his  assignees  and  Gilliat  assigned  to  Stevens 
&  Norton   the  contract  which  had  been  made  by  Saunders 
&    Benning  with    Forsyth.     At   the   same    time,    about   four 
hundred  copies  of  the  second  edition  of  Forsyth's  book  were 
transferred  to  Stevens  &  Norton.    In  the  mean  time,  William 
Granger  Benning  had  published  a  third  edition  of  the  work 
revised  by  Forsyth,  who  was  ignorant  of  the  transactions  by 
which    Stevens   &    Norton   claimed   to  have   acquired     their 
rights.     The  latter  firm  now  sought  to  restrain  the  further 
publication  of  the  book  by  W,  G.  Benning,  and  also  ap\ 
for  an  account  of  profits. 

Both  Vice-Chancellor  Wood,  before  whom  the  suit  was  first 
brought,  and  the  judges  on  appeal,,  found  great  difficulty  in 
determining  the  precise  nature  of  the  contract  between  Forsyth 
and  Saunders  &  Benning,  and  the  rights  of  the  original 
parties  under  it.J  They  agreed,  however,  that  it  was  not  an 
assignment  of  the  copyright.  The  Vice-Chancellor  expressed 
the  Opinion  that  the  first  publishers  were  entitled,  and  were 
bound,  to  publish  on  the  terms  of  the  agreement  as  many 


1  Vice-Chancellor  Wood  regarded 
the  contract  as  "a  special  kind  of 
agency,  under  which  the  agents  were 
hound  to  -I'll,  and  to  take  the  risk  of 
then?  being  no  profits  upon  them- 
selves." 1  Kay  &  J.  175.  But,  in  the 
following  case  of  Reade  »>.  Bentley,  the 
aame  judge,  in  considering  a  like  con- 
tract, remarked  that  the  defendant  was 
more  than  a  mere  Agent  of  the  plain- 
tiff. "  A  mere  uncut,"  lie  said,  "  may 
be  paid,  ns  the  defendant  was  to  be 
paid,  by  a  share  of  the  profits  :  but  a 
mere  RgBDl  never  emhnrka  in  the  risk 
of  the  undertaking  ;  and  here  the  de- 
fendant took  upon  himself  the  whole 
expellee  and  risk  of  bringing  out  the 
work.    Clearly,  therefore,  the  ca»e  is 


something  more  than  one  of  - 
agency."    4  Kay  &  J.  662.    Lord  Ju> 
tice  Knight  Bruce  thought  that  what- 
ever   rights    vested     in     Saunders    & 
Benning,    bf    virtue    of    the    contract 
with  Forsyth,  they  acquired  "'by  way 
of  joint  adventure  with  him  or  of  part- 
nership with  him."    C  De  G.,  M 
229.     Lord  Justice  Turner  expressed 
the  opinion,  that,  if  there  wits  a  part- 
nership, it  was  "  not  in  the  copyright, 
but   in    the   copies   printed    under    the 
license   contained    in    the    agn-i 
In   that  case,  the  court  has  nothing  to 
do   witli   the  question  of   partnership, 
except  as  regards  the  unsold  CO] 
Ibid.  281. 
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editions  as  might  be  required  by  tire  public,  and  that  during 
the  existence  of  the  contract  they  had  the  exclusive  right 
of  publication  and  bi  sale  ; *  that  the  agreement  was  termina- 
ble by  failure  to  comply  with  its  material  conditions;  and  that 
after  its  termination  the  author  would  not  be  at  liberty  to  pub- 
lish until  the  first  publisher  had  sold  the  editions  printed 
under  the   agreement.2     It  was,  however,   not  necessary  to 


1  "  la    ihe    contract,  however,  no 
mention  is  made  of  copyright,  which 
Jit  so  well  known  and  defined 
•liould  expect,  if  it  was  intended 
to  part   with   it,  the   intention   would 
hare  Wen   clearly   expressed .      How- 
ever, such   an   intention    may   be  in- 
u nd  it  i*  argued  that  it  must 
irily  he  inferred  lure,  because 
Mr .  Fursyth  agreed  that  Messrs   Saun- 
der»  &    Beuning    should    'print,    re- 
print, and  publish  '  his  work  upon  cer- 
tain conditions,  of  which  one  was,  that, 
il  any  further   edition   should   be  re- 
quired,  as  soon  as  the  first  and  subse- 
ts were  sold  Mr.  Forsyth 
"mill  make  nil  the  necessary  altera- 
tions and  additions   thereto,  and    the 
pubbfean    wiiiiii]    print   and    publish 
*nl>>equent  edition,  upon  certain 
•pwifled  conditions  ;  and  they  were  to 
"**e  the  power  of  selling,  by  auction 
,T   MtwwiM,    nil     CDpsM    'in-old    five 
J***t  lifter   the    date    of    publication 
■•  ',e  conditions    in   fsTOf  of  the  pub- 
■re,  that  they  were  to  have  the 
(if  the  mode  of   printing 
lulling,  taking  all  the  risk; 
"'.  utter  deducting  the  chart- ■ 
1«*t  Incnrred,  they  wire  to  gi?e 
!i    one-half  of   the   profits, 
I  with  him  in  a  certain 
»''ner     The  most  Mint  I  could  infer 
i-  to  its  equitable 
i   '>r  of  Messrs.  Saunders  & 
1  '"'"if.  it  they  were  now  before  me, 
■Ottld  bv.  t lint ,  during  its  subsistence, 


tlicv 

at  in, 


performing  all  the  conditions  on 
th  would  not  be 


to  transfer  to  any  other  jver- 

."n     "■  'ijdil  of  printing  and  publishing 

)  ,,Vr,rk.  ftnr  himself  to  conduct  the 

..'.,,' '"'»<>n  ot  it  tbroagfa  other  hands. 

''tn,   it  is   argued  that    the    »ole 


power  of  printing,  reprinting,  tind  pub- 
lishing is,  in  fact,  the  copyright. 
And,  no  doubt,  if  an  author,  in  con- 
sideration of  a  sum  of  money  paid  to 
liiui,  agrees  that  certain  persons  shall 
have  the  sole  power  of  printing,  re- 
printing, and  publishing  a  certain  work, 
for  ail  time,  that  would  be  parting  with 
the  copyright ;  but  if  the  agreement 
is  that  the  publishers,  performing  cer- 
tain conditions  on  their  part,  should, 
so  long  as  they  do  perform  such  condi- 
tions, have  the  right  of  printing  and 
publishing  MM  book,  that  is  a  very 
different  agreement.  The  legit . 
inference  from  this  contract  is,  that,  so 
long  as  the  publishers  duly  and  prop- 
erly perform  their  duty  with  refen  nee 
to  all  that  they  have  engaged  to  do, 
Mr  Forayth  should  not  be  at  liberty  to 
defeat  the  benefit  of  his  own  agree- 
ment, by  publishing  a  new  edition  he- 
tore  the  former  editions  are  sold  off. 
As  the  Vice-Ch&nceHor  observed  in 
Sweet  t\  Cater,  11  Sim.  572,  by  such 
an  agreement,  although  not  an  assign- 
ment of  the  copyright,  the  author 
would  incur  obligations,  and  therefore 
could  not  interfere  with  the  interest 
acquired  by  the  publishers  under  it." 
1  Kay  &  J.  173. 

I  'The  question  which  struck  me, 
and  on   whieh  I  desired   to  hear  the 
defendant's  counsel,  was  whether. 
bining  the  clause  of   the  agreement 

which  obliges  the  publishers  to  incur 
all  the  expenses  of  printing  and  pub- 
lishing, with  the  last  clause,  which  pro- 
vide* that,  iti  case  nil  the  copies  of  any 
edition  should  not  be  sold  oil*  within 
five  years  after  the  time  of  publica- 
tion, they  might  sell  lliem  by  auction 
or  otherwise,  the  result  was  not  that 
wlu-ii  once  an  edition  of  the  book  had 
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decide  these  questions,  as  the  original  parties  to  the  agreement 
were  net  before  the  court.  Nor  was  it  necessary  to  determine 
what  rights  had  passed  to  the  assignees  in  bankruptcy.  But 
the  Vice-Chancellor,  after  pointing  out  the  circnm>titncea 
under  which  the  original  publishers  might  have  bean  «-u tilled 
to  an  injunction,  incidentally  remarked,  that  M  it  would  l»e  very 
possible  for  the  assignees,  disposing  of  the  remaining  copi. 
this  work  as  part  of  the  bankrupt's  effects,  as  they  might 
properly  do  if  they  could  prove  clearly  that  no  disadvantage 
would  thereby  be  occasioned  to  Sir.  Forsyth,  and  if  they  mad* 
bucIi  sale  within  a  reasonable  time,  to  sustain  a  suit  for  an  in- 
junction under  similar  circumstances.*'  ' 

The  judgment  was  that  the  contract  in  controversy  was  in 
the  nature  of  a  personal  engagement ;  and  hence  that  the 
rights  and  obligations  created  by  it,  whatever  they  were  in  the 
case  of  the  original  parties,  were  not  transferable,  and  there- 
fore had  not  passed  to  the  plaintiffs.  Nor  was  the  standing  of 
the  plaintiffs  the  same  as  that  of  the  assignees  in  bankruptcy 
through  whom  they  claimed  to  have  derived  their  iutei. 
The  injunction  was  accordingly  refused.1* 

been  printed,  and  all  the  expenses  in- 
curred, the  publishers  might  have  a 
right  in  that  edition  somewhat  similar 
to  that  recognized  in  Sweet  p.  Cater, 
11  Sim.  672;  so  that  they  might  con- 
tend, that,  having  incurred  all  the  lia- 
bilities, nnd  having  performed  their 
duty  liy  doing  every  thing  necessary 
on  their  part  to  bring  the  book  into 
the  market,  they  had  a  right,  until 
they  tmrl  realized  their  profit,  to  pre- 
vent the  author  from  interfering  with 
them  by  bringing  iota  the  market  any 
thing  which  might  deteriorate  the  value 
of  what  they  had  on  hand  ;  and  that, 
therefore,  no  new  edition  of  the  book 
■In uili I  he  published  which  would  de- 
stroy the  value  of  the  former  one.  I 
still  think  that  Messrs.  Saunders  & 
Benning,  suing  under  this  agreement, 
and  showing  that  they  had  performed 
their  part  ami  were  ready  to  continue 
to  do  so,  would  he  entitled  to  prevent 
Mr.  Forsyth  tram  disposing  of  a  third 
edition  of  his  work  until  they  had  sold 
the  preceding  edition."  1  Kay  &  J. 
1715. 


'  1  Kiiy  &  J.  177. 

8  '"  The  principal  question  thi 
said  Vice-Chancellor  Wood,  "  wl 
tliis  agreement  is  a  personal  engage- 
ment <<r  not.  It  would  be  difficult  tor 
me  to  say,  that,  in  a  contract  of  this 
kind,  the  author  is  utterly  indifferent 
Into  whose  hands  his  interests  under 
such  an  engagement  are  to  be  intrusted. 
It  is  not  merely  a  question  of  his  lit- 
erary interests;  but  certain  publishers 
undertaking  to  incur  the  exptltl 
bringing  out  the  work,  and  fixing  the 
price,  the  author  is  to  have  a  share  ot 
the  profits;  and  they  are  to  dc 
what  shape  the  hook  is  to  come  out, 
and  at  what  price  it  is  to  be  sold,  and 
are  to  account  with  him.  I  must  say, 
that,  in  my  opinion,  these  arc  pecul- 
iarly personal  considerations  ;  and  th*t 
this  contract  bears  the  impress  of 
being  a  peraonaj  contract  in  all  these 
respects.  It  could  not  be  *  matter  o( 
indifference  to  Mr  Portjth,  that  the 
assignees  in  bankruptcy  of  Mr  Bes 
ning  should  be  at  liberty  to  transfer 
the  future  right  of  fixing   the  price  o( 
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This  decision  was  affirmed  on  appeal ;  hut  it  does  not  appear 
how  far  the  judges  agreed  witli  the  views  expressed  by  the 
Fioe-Chancellor  as  to  the  respective  rights  of  the  original 
parties  to  the  agreement.1 


this  and  subsequent  editions,  and  the 
right  tn  mil  u|hhi  him  to  fulfil  bit  duly 
of   prt-(tiirin lt    a    new    edition,   and    the 
risk  which  might  be  incurred  irv  con- 
ducting it,  mid   the  other  lrenertts   and 
obligations   of  the  agreement,  to  any 
one  they  Bright  think  propel :  possibly 
in  «  mm  "I"-  not  even  carrying  on  the 
trade  of  »  boukatlter,  as  might  happen 
in  ease  of  on  atmnlute  sale  to  the  beat 
eft      Kognrding  the  ngiteOMMM   as 
a  contract  for  the*  purchase  of  it  limited 
according   to   the    view    of    the 
icellor  of  Kngland  in   Sweet 
'er.  11  Sim.  672.  it  is  still  impos- 
sible   tlmt    it    should    be  indifferent   to 
Mr.  F«>r»yth  that  it  should  pus*  from 
a  rrapec  table  firm  in   London   to  book- 
sellers residing  in  a  remote  piirt  of  the 
to  other  persons  unable  to 

el  tin.-  eagngensoott  entered  into 
i  liiin.  The  contract,  therefore,  is 
wl  i  *  personal   considera- 

tions ;  and,  f  ruined  as  it  is,  I  must 
regard  it  as  a  special  kind  of  agency, 
under  which  the  agents  were  bound  to 
■ell,  and  to  take  the  ri»k  of  there  heing 
n<>  profits  upon  themselves."  1  Kay  & 
J.  1 

"  I  still  think,"  continued  the  Vire- 

Cfconctftor,    "  that    Messrs.     Saunders 

and  Benning,  suing   under  this  agree* 

nient.  ami  ■bowing  that  they  had  per- 

1   their  part  and  were  ready  to 

coniiniie  to  do  so,  would  be  entitled  to 

prevent  Mr.  Forsvth  from  diapooing  of 

a   third  edition   of   liis  work  until  they 

had    sold   the  preceding  edition.      )5ut 

.i*e  here  is  a  very  different  one. 

It  is  not  necessary  for  me  even  to  say 

wbal  would  be  the  position  of  the  as- 

<-*  in  baiikrupcy  in  this  case.     I 

think  it  would  be  very  possible  I 

assignee*,  disposing  of  the  remaining 

eopiex  ot  iln-  work  as  pari  of  the  bank- 

i  m.  u-<  they  might   properly 

do  if  they  oould  prove  clearly  that  no 

disadvantage  would    thereby  be    occa- 


sioned to  Mr.  Forsyth,  and  if  they 
iiutde  such  sale  within  a  reasonable 
time,  to  sustain  a  suit  for  -in  injunction 
under  similar  otreQWtaiW.  The 
case  here,  however,  is  different.  Mr. 
Boanlng'l  assignees  and  Mr.  Gilliat 
have  disposed  ot"  this  property  to  the 
present  plaintiff*;  and  they  now  say 
that  ttie  rights  under  the  agreement 
have  been  transferred  fo  them,  and 
that  they  are,  therefore,  entitled  to 
prevent  Mr.  Forsyth  from  selling  or 
disposing  of  a  thinl  edition  of  this 
book.  If  that  be  the  correct  view,  I 
must  hold  that  every  right  which 
Messrs.  Saunders  &  Benning  had  un- 
der the  agreement  has  passed  tn  the 
present  plaintiffs,  and  that  they  have 
a  right  to  call  upon  Mr.  Forsyth  to 
publish  r  new  edition,  and  have  been 
put  in  all  respect*  in  the  place  of 
Messrs.  Bounder!  &  Benning ;  and 
that  this  personal  agreement,  as  I  must 
consider  it,  has  been  transferred  to 
these  plaintiffs,  with  whom  Mr.  For- 
syth has  entered  into  no  contract.  In 
the  particular  case  before  me,  if  that 
were  so,  of  BOanra  Mr  Ftarayth  would 
be  in  us  good  hands  as  he  was  h> 
but  dial  can  make  no  difference  in  the 
law  of  the  case.  The  Htsijrnoei  were 
not  bound  to  take  care  to  whom  torn 
sold  the  property,  their  only  duty 
bfetog  to  get  the  best  price  they  could 
for  it ;  and  if  any  other  gentleman  in 
a  remote  part  of  the  country,  or  even 
residing  abroad,  hurl  been  the  pur- 
chaser, they  would  have  been  at  liberty 
to  part  with  it  to  him;  in  which  last 
case  the  purchaser  could  not  have 
interfered  with  Mr.  Forsyth  in  bring- 
ing out  a  new  edition."     Ibid.  176. 

»  6  Da  G.,  M.  &  0.  23&  lord. /US- 
till-  Knight  Bruce,  OM  of  the  jodgM 
on  appeal,  while  sustaining  the  refusal 
of  the  Vice-Ohnncellor  to  grant  nn  in- 
junction, and  believing  that  the  duties 
imposed  by  the  contract  were  personal 
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Division  of  Profits  on  Copies  Sold  above  Specified  Number  — 
Publisher  Bankrupt  —  Author  claims  as  Partner  in  Unsold  Stock. 
—  In  a  case  in  the  Irish  Bankruptcy  Court  in  1M48,  it  ap- 
peared  that  Curry  &  Co.  had  published  three  novels  by  Charles 
Lever,  under  an  agreement  that  they  should  bear  the  expense 
of  publication,  and  pay  to  the  author  a  specified  sum  for  a  cer- 
tain number  of  copien,  and  should  divide  with  him  the  net 
profits  on  the  copies  sold  beyond  that  number.     While  a  large 


to  the  contracting  parties,  and  not 
capable  of  vicarious  performance, 
seems  to  have  been  of  the  opinion,  that 
certain  rights  under  the  contract  might 
have  passed  to  the  plaintiffs.  He  also 
had  the  impression  that  not  even  the 
original  publishers,  had  they  retained 
their  rights  and  position  under  the 
contract,  would  have  heen  entitled  to 
the  injunction  prayed  for  in  this  case. 
lie  said  :  — 

"  In  acceding,  as  I  do,  to  the  pro- 
priety of  the  course  taken  by  the  V  n •■■• 
Chancellor,  I  consider  it  as  perfectly 
Moil   with   the    notion,  that  the 
plsintUb  may  have  some  ground  of 
claim    under    the  agreement  of  De- 
cember,   1840,   on  which,  their  bill   is 
founded;  may  he  entitled  to  have  an 
account  or  to  maintain  an   action  or 
actions  against  one  or  both  of  the  de- 
fendants.     The   only  question,   I  re- 
peat, with  which  we  are  dealing,  is  one 
of  granting  or  not  granting  an  inter- 
locutory injunction  ;  and  for  that  pur- 
il    must    he   observed    that   such 
interest,  if  any,  in   the    copyright  of 
Mr.  Forsyth's   work   OB   Composition 
with  Creditors,  as  the  other  parties  to 
the  agreement  acquired  under  it.  they 
acquired,  I  apprehend,  not  exclusively 
o!   Mr.   Forsyth,  but  by  way  of  joint 
adventure  with  him,  or  of  partnership 
with  him,  in  respect  and  for  the  objects 
of  which  he  undertook  the  fulfilment 
by  himself  personally  of  certain  duties 
to  Ilium,  and  they  undertook  the  fullil- 
meut  by  themselves  personally  of  cer- 
tain duties  to  him;  nor  on  either  side. 
Without  the  consent  of  the  other,  could 
then  be   a   vicarious   performance,   a 
performance  by  deputy  or  by  assignee, 
of   the  duties   thus    undertaken.      At 


M  I  understand  the  instrument 
and  the  matter  ;  nor  do  I  see  that  die 
duties  were  on  either  side  of  such  a 
nature  as  that  their  performance 
specifically  could  have  been  enforced 
by  a  court  of  equity.  My  impr. 
therefore,  is  that  had  Messr- 
&.  Benning,  parties  to  the  agreement 
of  IHlo,  retained  their  original  position 
and  rights  under  it.  they  could  not 
successfully  have  asked  an  ioj  unction 
against  Mr.  Forsyth,  such  as  that 
prayed  by  the  bill  before  us. 

"  If   this    opinion    is    correct,    the 
plaintiffs  clearly  cannot  do  so  ;  but,  if 
incorrect,  it  does  not  of  necessity  fol- 
low that  such  an  injunction  ou^ht  ID 
be  granted    to    them.      For   in 
however     trustworthy,    Mr.    1 
has   not  agreed   or  intended   to  place 
confidence ;    with    them,    I 
spectable,  lie  has  not  conseuted  to  as- 
sociate himself.     In  the  way  of  ■) 
performance,  there  must  be  at  leasts* 
much  dirtuulty  between  him  and  idem 
as  between  him  and  the  other  i 
to  the  agreement  of  1840.    1  do  not 
assert  that  the  plaintiffs  have  not,  or 
that     tlu-y    have,    been    wronged.      If 
wronged,  they  may   proceed  for  dam- 
ages or  compensation,  or  an  account; 
but  any  such  injunction  as  that  now 
sought  seems  to  me  plainly  impoi 
The  appeal,  not  supported  in  my  judg- 
ment by  Morris   9.   Colman,    1- 
437,  or  Lumley  r.  Wagner,  1  IK-  G-, 
M.  &    G.  Gd4  (cases   which  I  do  not 
question),  appears  to  me  opposed  bf  n 
great  body  of  binding  authority,  as  well 
as  by  principle,  and  one  of  course  to 
be  dismissed  with  costs."    6  Dc  G  ,  M 
&  G.  216. 
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number  of  printed  copies  remained  unsold,  Curry  became  bank- 
x-mapt,  when  Lever  claimed  to  be  entitled  as  partner  to  one-half 
of  the  unsold  stock,  and  to  have  a  special  lien  on  the  other  half, 
entitling  him  as  a  preferred  creditor  to  be  paid  in  full  for 
-whatever  balance  might  be  due  him.    The  commissioner  held 
-fcliat,  if  Lever  was  a  partner  in  the  unsold  stock,  he  Was  a  mere 
dormant  and  secret  partner ;  and,  as  the  whole  of  the  stock  had 
"been  in  the  possession  and  disposition  of  the  bankrupt,  it  passed 
t»  the  creditors  under  the  Bankrupt  Act ; 1  and  that,  for  the 
same  reason,  Lever  had  no  special  lien  on  it.    The  commis- 
sioner said  that  the  question  as  to  whom  the  copyright  belonged 
was  not  within  the  jurisdiction  of  the  court ;  but  he  expressed 
the  opinion  that,  as  Curry  had  been  permitted  to  advertise 
himself  as  the  owner,  the  copyright  should  be  dealt  with  as  his 
property  in  bankruptcy.2 

Agreement  Indefinite  aa  to  Duration  and  Number  of  Copies.  — 
Division  of  Profits.  —  Publisher  may  fix  Selling  Price.  —  Author 
may  End  Agreement  by  Proper  Notice.  —  The  contracts  made  by 
Charles  Reade  and  his  publisher,  Richard  Bentley,  which  came 
up  for  judicial  construction  in  the  two  suits  brought  by  the 
former  against  the  latter,  were  similar  to  that  discussed  in 
Stevens  v.  Benning ;  except  that  in  the  agreements  of  Reade 
and  Bentley  there  was  no  provision  binding  on  either  party  for 
the  publication  of  a  second  or  any  following  edition  of  the  books. 
In  the  first  contract,  made  in  1852,  it  was  agreed  that  Bentley 
•boold  publish  at  his  own  expense  and  risk  Reade's  novel  Peg 
"offington ;  and  that,  after  certain  expenses  and  allowances 
*ere  deducted,  the  profits  of  every  edition  printed  should  be 
divided  equally  between  author  and  publisher.    In  1853,  a 
similar  agreement  was  made  by  the  same  parties  for  the  pub- 
lication of  Christie  Johnstone.    The  price  at  which  the  books 
w«re  to  be  sold  was  not  specified.    An  edition  of  five  hundred 
Gopies  of  Peg  Woffington  having  been  published  and  sold  at 
*0».  6d.  a  copy,  Bentley,  against  the  protest  of  Reade,  pre- 
pared to  issue  an  edition  of  the  same  novel  at  3*.  6c?.  a  copy. 
The  latter  notified  the  former  not  to  publish,  served  a  written 

1  6  ft  7  Will.  IV.  c.  14,  s.  86.    Repealed  by  20  ft  21  Vict.  c.  60,  8.  2 ;  but 
**  36  ft  86  Vict.  c.  68,  8.  6. 

*  In  re  Cturj,  12  Ir.  Eq.  882,  890. 


352 


THE   LAW   OF   COPYRIGHT  AND   PLATRIGHT. 


notice  for  a  dissolution  of  the  partnership,  if  any  existed,  W- 
tween  them,  and  applied  for  an  injunction  to  rest  rain  tlie 
publication  of  the  second  edition.  Vice-Chancellor  Wood  held 
that  under  the  agreement  the  publisher  was  the  proper  person 
to  fix  the  price  ;  that  he  was  at  liberty  to  continue  publishing 
successive  editions  until  lie  received  notice  to  end  the  agree- 
ment ;  and  that  such  notice,  to  be  operative,  must  l>e  given 
before  any  expense  on  a  future  edition  had  been  incurred. 
The  court,  therefore,  refused  to  interfere  with  the  sale  of  the 
second  edition,  for  which  Ihc  publisher  had  made  disburse- 
ments before  receiving  from  the  author  notice  to  cud  the 
agreement.1 


i  Hemic  p.  Bentley,  8  Kay  &  J.  271. 
In  the  contract  were  these  wordt! 
"  The  hooka  sold  to  Ik>  accounted  for 
at  t he  trade  sale  price,  reckoning 
twenty-five  copies  as  twenty-four,  un- 
less it  be  thought  advisable  to  dispose 
of  any  copies,  or  of  the  wnnlmlor,  at 
a  lower  price,  which  ia  left  to  the 
judgment  anil  discretion  of  the  said 
Richard  Bentley."  The  meaning  of 
this  provision  wan  thus  explained  by 
the  Vice  Chancellor :  "There  beinf 
this  special  clause,  showing  that  in  n 
particular  case  the  diminuiion  of  price 
is  to  he  left  to  the  discretion  of  the 
publisher,  it  was  argued  that  the  in- 
ference is,  that  the  publisher  has  no 
such  discretion,  except  in  the  parlicu- 
hir  case  there  mentioned.  It  is  quite 
obvious  that  ibis  clause  was  intro- 
duced with  no  such  view,  hut  DOCftttM 
Mr.  Bent  ley  is  to  bring  out  the  work, 
and,  in  bringing  it  out,  lie  is  to  fix  a 
certain  price  to  the  trade,  lie  ia  aware 
that  there  are  persons  who  are  in  the 
habit  of  purchasing  all  these  works  for 
resale.  There  is  a  certain  quantity  in 
the  first  instance  offered  to  the  trade, 
as  it  Is  culled,  who  send  in  their  orders, 
each  huyer  for  a  certain  quantity  of 
copies,  tun!  it  is  brought  out  to  the 
trade  at  a  price  which  is  fixed  upon 
each  edition.  Then  it  might  happen 
that  some  copies  would  remain  unsold. 
Mr.  Bentley  first  agrees  to  account  with 
the  author  for  all  copies  at  the  trade 
price;  but  then,  as  that  might  be  rather 


ton  bard  upon  the  publisher,  who  list 
had  all  the  expense  of  bringing  out  the 
work,  it  is  agreed,  that,  if  asty  copies 
remain  unsold,  he  is  to  have  liberty.  »» 
regards  that  edition,  to  ditpooo  of  Ute 

I  copies  at  a  lower  pries, 
is  the  obvious  meaning  of  this  clause; 
and  it  has  no  reference  to  the  general 
question  of   fixing   or   not    fixing  the 
price."     Ibil 

"The  question    then    arises,"   said 
the  Vice-t  haiKellor,  "if  Mr.   Bentley 
was   to  publish  at  his  own  rial 
was  lo  fix  ihc  price  of  the  wo«k  •     The 
agreement  I  silent  upon  tins 

point,  and  it  il  heft  to  be  inferred  from 
tin"  nature  of  the  contract  between  the 
parties.  I  am  decidedly  of  o] 
that  the  plaintiff's  view,  that  be  was  to 
hnve  a  Voice  in  fixing  the  price,  is  not 
Consistent  with  the  terms  of  the 
ment.  1  think,  if  be  intended  to 
such  a  poweT,  it  is  scarcely  possible  to 
>e  thai  he  should  have  allowed  a 
term  so  important  to  be  omitted  front 
the  agreement  ;  and,  when  1  look  to 
the  WOltb  of  the  agreement,  I  see  that 
Mr  Bentley  is  to  be  the  publisher,  that 
he  is  to  hear  the  expense,  and  lo  make 
all  payments ;  and  considering  also 
that  it  is  the  business  of  the  publisher 
to  make  his  expenses  and  profits  bal- 
ance, that  he  is  the  person  to  whom 
the  author  has  intrusted  that  depart- 
ment, the  publisher  taking  the  whole 
charge  and  risk,  and  the  whole  duty  of 
bringing  out  the  work  as   he   thinks 
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Soon  after,  when  Bentley  had  published  two  editions  of  Peg 
Tiugton  and  four  of  Christie  Johnstone,  and  was  iutend- 
niir  tn  issue  a  new  edition  of  each  novel,  hut  had  made  no 
outlay  for  that  purpose,  Rcade  again  served  on  him  notice  to 
end  the  agreements  between  them,  and  applied  for  an  injunc- 
tion against  such  intended  publication.  The  direct  issue  now 
raised  was,  whether  Rcade  had  the  power  to  end  the  agreements, 
and  prevent  the  publisher  from  printing  an  edition  on  which 
no  expense  had  been  incurred.  Vioc-ChanceHor  Wood  was  of 
"pinion,  thai,  if  the  author  were  powerless  to  end  the  agreement, 
the  publisher  would  be  at  liberty  to  issue  any  number  of  suc- 
cessive editions,  and  at  the  same  time  prevent  the  author  from 
publishing  a  single  copy.  Moreover,  as  it  had  been  held  in 
the  first  suit  of  Reade  v.  Bentley  that  the  publisher  was  the 
proper  person  to  fix  the  selling  price  of  the  book,  he  would 
have,  by  parity  of  reasoning,  the  power  to  determine  the  time 
of  issuing  a  new  edition.  lie  might  thus  be  enabled  to  postpone 
indefinitely  the  publication  of  an  edition  for  which  there  might 
in  reality  be  a  demand.  In  this  case,  also,  the  author  would 
be  powerless  to  publish.  On  the  other  hand,  the  author  could 
not,  under  the  agreement,  compel  the  publisher  to  issue  more 
than  the  first  edition.  £uch  "a  construction,"  said  the  Vice- 
Chancellor,  "  which  would  leave  the  author  fast  bound,  and  the 
publisher  entirely  free,  after  the  publication  of  one  edition,  is 
a  reasonable  construction  to  adopt  in  considering  the  effect 
of  an  agreement  of  this  character/"  The  court  decided  that 
no  interest  in  the  copyright  had  been  transferred,  and  that 
the  agreement  created  no  "  more  than  a  joint  advent  a 
terminable  by  the  author,  with  a  revocable  license  to  publish. 
As  the  contract  provided  for  an  adjustment  of  accounts  when 
fits  of  each  edition  should  be  ascertained,  the  time  of 
mal.  ii  adjustment  was  held  to  be  the  proper  time  tor 

ending  the  agreement.     The  injunction  was,  therefore,  granted 

beat  for  tlic  interest  of  both  parties,  it 
•earn*  M  be  necessarily  incident  to  the 
duty  which  he  lias  to  perform,  that  tie 
right  also  of  deter- 
ling  the  price  at  which  the  work 
lil  be  brought  out.  I  think  the 
ion  of  the  agreement  is  plain 
up  to  this  point,  that  the  de- 


fendant, the  pit  blither,  is  to  fix  the 
price  of  the  wnrk  ;  that  he  is  to  choose 
the  embellishments  and  every  thing 
else  connected  with  its  pubtteadon ; 
and  that  he  is  to  do  this  for  all  edi- 
tions which  should  be  brought  out 
during  the  subsistence  of  the  agree- 
ment."   8  Kay  &  J.  275. 
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to  restrain  the  publication  of  the  editions  on  which  no  expense 
had  been  inclined  by  the  publisher.1 


1  h'eade  i\  Bentley,  4  Kay  &  J,  666. 
"  Lord  JattiM  Turner."  said  Vice- 
Chaneellor  Wood,  "  looked  upon  the 
agreement  in  Starem  a  Henning,  in 
the  double  light  of  a  licence  and  n 
partnership;  speaking,  however,  less 
decidedly  as  to  its  being  a  partnership. 
He  says,  '  Next,  if  there  was  a  partner- 
ship, then ,  if  the  agreement  does  not 
a  fleet  the  copyright,  tite  partnership 
was  not  in  the  copyright,  but  in  the 
OopiM  printed  tinder  the  licence  con- 
I  in  the  agreement  '  (ti  l)e  U.,  M. 
&  G.  231);  viewing  it,  therefore,  as  a 
license  for  the  publication  of  the  work, 
and  then  a  joint  adventure  between 
the  author  mid  publisher  in  the  BOpiM 
so  to  be  published.  If  that  were  the 
effect  of  the  agreement  in  the  present 
ease,  the  question  would  still  remain, 
whether  the  license  be  irrevocable. 

"  In   the  former  suit  between  these 
parties,  3  Kay  &  J.  271,  the  plaintiff 
claimed  a  right  to  prevent  the  pal 
Ilea  of  is  edition  with  seepecl  to  which 

the  defendant  had  been  allowed  to 
incur  various  expenses  before  the 
plaintiff  had  taken  any  steps  to  deter- 
mine the  joint  adventure  between 
them.  In  the  present  suit,  his  claim 
is  wholly  different.  He  does  Ml  at- 
tempt to  interfere  with  the  publication 
of  an  edition  which  the  defendant  had 
commenced,  and  incurred  expense  in 
preparing  for  publication,  before  he 
li  >'d  the  option  of  determining  the 
:ii;ih ■rnent.  His  claim  is  limited  to 
editions  about  which  do  such  expense 
had  been  incurred  hy  the  defendant; 
and  his  argument  is,  that,  unless  lie 
has  a  right  to  determine  the  agree- 
ment as  to  all  such  edition*,  the  conse- 
quence will  be,  that,  during  the  whole 
of  the  defendant's  life,  he  may  he 
under  an  obligation  to  the  defendant, 
while  the  defendant  wilt  he  under  no 
reciprocal  obligation  to  him.  It  is 
true,  that,  according  to  Stevens  u. 
Beiming.  a  license  like  the  present 
would,  I  apprehend,  he  restricted  to 
the   defendant  personally,  and    would 


not  extend  to  his  executors,  or  to  snv 
future  partner  or  assignee;  but 
defendant's  construction  be  correct,"" 
follows  that  so  long  as  he  lives  and  it 
willing    to    continue    pubt 
editions  of  the  work,  so  long,  ace 
|S  the  doctrine  in  Sw..  •  er,  thr 

plaintiff  will  be  precluded  from  assert 
ing  a   right  to  publish  any  com 

in.  The  defendant  could  compel 
the  plaintiff  to  abstain  from  publishing 
a  single  copy  of  the  work,  so  long  as 
he  expressed  his  readiness  to  continue 
publishing.  But  the  plaintiff  has  do 
roiiprocal  power.  He  could  never 
compel  the  defendant  to  publish  more 
than  a  single  edition  of  the  work.  Hl* 
powers  are  limited  to  what  the  con- 
tract gives  him  ;  and,  according  to  the 
contract,  when  the  defendant  has  pub- 
lished a  single  edition  the  contract  on 
his  part  is  fulfilled.  That  is  a  poi 
of  considerable  hardship  for  an  ■ 
and  one  which  ought  to  be  clearly 
shown,  upon  the  face  of  a  contract,  to 
have  been  contemplated  by  the  parties 
who  entered  into  it.  Besides,  the 
plaintiff  might  be  placed  in  a  position 
■  >f  still  greater  hardship,  if  the  defend 
ant's  construction  be  correct,  i 
former  suit  between  the  parties,  in 
reference  to  this  agreement,  I  held, 
that,  although  the  agreement  is  silent 
on  the  subject,  yet  inasmuch  as  the 
defendant  was  to  bear  the  risk  of  the 
publication,  he  was  the  proper  person 
to  fix  the  price;  and,  by  p*j 
reasoning,  he  would  be  the  proper 
person  to  fix  the  time  and  in 
publication  ;  and,  in  the  exercise  of  his 
discretion  on  that  subject,  it  might  well 
happen  that  the  defendant,  acting  per- 
fectly bvtta  fide,  and  upon  an  honest 
oonvietion    that    aim  were 

unfavorable  lor  toe  publication  of  a 
further  edition,  would  decline  indefi- 
nitely to  publish,  but  without  resij 
his  contract.  The  author,  at  the  same 
time,  might  be  of  a  contrary  op 
and  yet  for  months  or  even  years  he 
might  be   kept   in   suspense,   and  (ire 
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xented    from    publishing  on   hit  own 
account  until  tiis  publisher  should  he 
Of  opinion  that  the  time  litnl  come  tot 
the  revival  of   the   public    interest  in 
the  work.     That  is  a  position  of  diffi- 
culty and  hardship  to  which  an  antlior 
rmclit  ""t   to   be  reduced,   unless  the 
■ct  if  express  and  clear  upon  the 
int>i< 

the  oilier  hand,  it  was  very 
ibly  Bgtd  !>y  Hie  defendant's  counsel, 
that,  it  tie  plaintiff  litis  the  right  of 
determining  the  agreement,  lie  is  bound 
to  ihow  from  the  contract  at  what 
predie  time  that  right  commences.  If 
he  eta  arrest  the  publication  of  a  third, 
fourth,  or  fifth  edition,  the  same  argu- 
ment, it  was  said,  mu«t  apply  to  the 
teeonrl;  and  if  the  plaintiff  cannot  fix 
upon  M>nic  particular  time  at  which, 
according  to  the  contract,  his  right  is 
to  OQUnaBOB,  the  inti-rence  ntuat  he, 
thai  tht  agreement  is  only  determina- 
ble by  *  joint  resolution  of  both  par- 
ties. A»  regard*  a  second  edition,  this 
•rproent  is  particularly  forcible,  al- 
(Mis.-ii.lv  it  might  apply  to 
others,  The  publisher  may  urge  that 
he  hu  givtn  the  benefit  of  his  talents 
»nrl  position  as  a  publisher  ;  that  he 
h*»  invested  his  capital,  sparing  no 
expense,  in  bringing  out  the  first  edi- 
l''»n,  in  the  expectation  of  being  re- 
couped the  cost  ot"  the  first  by  the  sale 
of  tht :  second  and  subsequent  editions; 
"'*•  as  to  one  of  the  works  in  question 
he  has  even  gone  so  far  as  to  have  it 
typed  with  that  view  ;  and  that, 
■  ''old  the  author  entitled  at  his  own 
tostanc*  to  determine  an  agreement 
"*e  the  present,  when  the  first  edition 
'uu  been  published,  would  be  to  enable 
lr">  I  rary  and  unreasonable 

eT*rci^.  uf  tlmt  power,   to  deprive  the 
*l*rof  all  his  profits."    4  Kay  & 

j  na. 

meaning   of  the    word   edition 
**•  tJlUf,  eonetmed  bj  the  Vtae-Chan- 

ii»i(leriitiun  makes  it 
,^*-**ry  to  inquire,  whether,  upon  the 
^°*   °f   the  agreement*,   any    detinue 


lime  can  be  reasonably  said  Is  be 
pointed  out  for  the  determination  of 
the  joint  adventures  in  question;  or 
whether  the  terms  of  the  agreements 
are  such  as  necessarily  to  hold  the 
plaintiff  bound  for  RB  indefinite  series 
of  editions,  and  thus  to  subject  him  to 
the  disadvantages  to  which  I  have 
referred.  Ni.w .  on  carefully  rending 
through  each  agreement,  it  appears  to 
me,  that,  at  all  events,  certain  definite 
times  Hre  distinctly  pointed  out  tor  the 
adjustment  of  the  accounts,  and  that 
those  times  are  the  successive  periods 
when  the  various  receipts  and  pay- 
ments on  account  of  the  laccOMtTe  edi- 
iii  ii-  luive  been  ascertained. 

"  It  WM  nan!  that  the  court  must 
first  ascertain  the  meaning  of  the  tern 
edition  ;  that  when  a  work  has  once 
been  stereotyped,  the  term  edtriaa  ti 
no  longer  applicable;  that  when  a 
work  is  published  in  what  are  culled 
'  tlnitisaii da,'  twenty  thousand  or  thirty 
thousand  beine;  circulated,  each  thou- 
sand could  not  properly  be  called  an 
edition.  Now,  I  apprehend,  that,  not 
merely  in  point  of  etymology,  but 
having  regard  to  what  actually  takes 
place  in  the  publication  of  any  work, 
an  edition  of  a  work  is  the  putting  of 
it  forth  before  the  public,  and,  if  this 
he  done  in  batches  at  successive 
periods,  each  successive  batch  is  a  new 
edition  ;  and  the  question  whether  the 
individual  copies  have  been  printed  by 
means  of  movable  type  or  hy  stereo- 
type, does  not  seem  to  me  to  be  mate- 
rial. If  movable  type  is  used,  the 
type  having  been  broken  up,  the  new 
edition  is  prepared  by  setting  up  the 
type  afresh,  printing  alresh,  advertis- 
ing afresh,  and  repenting  all  the  other 
necessary  steps  to  obtain  a  new  circu- 
lation of  the  work.  In  that  tn^  tha 
contemplated  break  between  the  two 
mi  is  more  complete,  because, 
until  the  type  is  again  sat  up,  nothing 
further  can  be  done.  But  1  apprehend 
it  makes  no  substantial  dincicnce,  as 
regards  the  meaning  uf  the  term  edi- 
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versy  in  tlie  Circuit  Court  of  the  United  States,  growing 
a  contract  for  the  publication,  by  the  defendants,  of  a  book 
which  the  plaintiff  was  the  author.     The  agreement  was  th 
the  defendants  should  have  "  the  exclusive  right  to  print  an 
publish  an  edition  of  one  thousand  copies,'*  at  their  own  e 
pensc,  and  that  they  should  pay  to  the  plaintiff  fifteen  cental 
for  each  copy  sold.     It  was  further  agreed  "  that,  if  the  saic-si 
Derby  &  Co.  find  a  second  edition  called  for,  the  said  Pulte  iisi 
to  revise  and  correct  a  copy  of  the  first  edition  ready  for  the? 
press,  which  the  said  Derby  <fc  Co.  agree  to  have  stereotyped 
at  their  own  cost,  having  the  exclusive  use  and  control  of  the 
plates,  printing  as  many  copies  as  they  can  sell,  paying  to  said 
Pulte  the  sum  of  twenty  cents  for  each  and  every  copy  sold." 
The  copyright  was  entered  in  the  name  of  the  publishers,  and 
after  the  first  edition  of  one  thousand  copies  had  been  sold 
Btcreotypc  plates  were  prepared,  and  a  second  edition  of  fifteen 
hundred  copies,  revised  by  the  author,  was  printed.     Afterward 
the   defendants   published   two   thousand    copies,   which    were 
represented  on  the  title-page  as  the  third  edition.     The  plates 
were  then  transferred  to  A,  B,  Barnes  &  Co.,  under  a  contract 
to  publish,  and  account  to  the  defendants,  on  the  same  terms 
mentioned  in  the  agreement  between  the  plaintiff  and  the  de- 
fendants.    The  complainant,  alleging  that  the  publication  of 


tion,  whether  the  new  thousand  have 
been  printed  by  a  resetting  of  mov- 
able type,  or  by  stereotype,  or  whether 
they  have  been  printed  at  the  same 
time  with  the  former  thousand,  or  sub- 
sequently. A  new  edilion  is  published 
whenever,  having  in  his  storehouse  a 
certain  numlier  of  conic*,  the  publisher 
i..uis  ,i  tiv-.li  lnurh  ul"  tin-in  to  the 
public  This,  according  to  the  prac- 
tice of  the  trade,  is  done,  as  is  well 
known,  periodically.  And  if,  liter  print- 
ing twoofy  thousand  copies,  a  publisher 
should  think  it  expedient,  for  the  pur- 
pose of  keeping  up  the  price  of  t'»e 
work,  to  issue  them  in  batches  of  a 
thousand  At  a  time,  keeping  the  rest 
mdw  lock  and  key,  each  successive 
issue  would  be  a  new  edition  in  every 


The  agreement  provides  that,  'after 
deducting  from  the  produce  of  ihe  sale 
the  charges  lor  printing,  paper,  adver- 
tising, embellishments  (if  any),  and 
other  incidental  expenses,  the  profits 
remaining  of  every  edition  that  shad 
be  printed  of  the  vork  '  shrill  be  di- 
vided as  specified.  It  uses  the  word 
edition  to  designate  that  periodical 
issue  which  is  capable  of  l>eing  made 
the  Biihject  of  a  separate  account  of 
profit  and  loss, 

"  Such,  thin,  being  the  meaning  of 
the  word  edhtaa,  the  ■gioomiu  pro- 
vides, that,  so  soon  as  all  the  < 
and  expenses,  and  all  the  receipts  in 
reep*  I  of  each  edition,  shall  have 
ben  ascertained,  the  accounts  shall  be 
taken,  and  the  profits  divided.     That 


sense  of  the  word.  The  persons  who  is  the  period  distinctly  pointed  out  by 
framed  this  agreement  appear  to  have  the  agreement  for  the  adjustment  of 
understood  the  word    in    this    sense,    the  accounts."    4  Kay  &  J.  600. 
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■the  third  edition  was  in  violation  of  his  rights,  applied  for  an 
injunction  against  the  sale  of  that  edition.  The  defendants 
filed  a  cross-bill,  alleging  that  the  copyright  was  in  them,  ami 
praying  that  the  complainant  be  enjoined  from  publishing  the 
book,  as  he  was  about  to  do. 

There  was  no  controversy  respecting  that  part  of  the  agree- 
ment which  gave  to  the  defendants  the  exclusive  right  to  pub- 
lish and  sell  the  first  edition  of  one  thousand  copies.     Tlie 
questions  brought  before  the  court  related  to  the  second  clause 
of  the  contract,  which  provided  for  the  publication  of  a  second 
edition  of  the  work.     The  difficulty  in  determining  the   true 
r  fend  meaning  of  this  provision  grew  out  of  the  fact  that 
the  number  of  copies  of  which  the  edition  should  consist  was 
not   specified  ;   the   publishers   being    authorized    to    prepare 
•tereotyjKJ  plates,  and  to  print  M  as  many  copies  as  they  can 
wll."    The  court  hold  that  it  had  no  jurisdiction,  and  on  this 
ground  refused  to  grant  an  injunction.     But  Mr.  Justice  Mc- 
Lean construed  t be  contract  to  the  effect,  that  the  defendants 
had  ttquired  the  right  to  publish  as  many  copies  of  the  •econd 
edition  as  they  could  sell ;  that  the  second  edition  could  not  be 
Diluted  **  to  the  number  of  copies  that  may  be  struck  offal  one 

r impression  ; M  that  "the  defendants  were  not  to  be  limited  to 
the  publication  of  the  second  edition,  if  they  could  sell  more 
tliati  happened  to  be  published  on  that  occasion  ;  "  and  that 
"the  mere  fact  of  inserting  in  the  title-page  in  tlie  third  im- 
pressiou,  the '  third  edition,'  cannot  cut  off  the  defendants  from 

tlie  ri glit  expressly  given  in  the  agreement.**^ 

1  5  McLean,   828.    After  referring 

that    the    copy- 

wjtlt  the  presumable  sanction  nf 

*  *uthor,  had  neon  entered   in  the 

"*mes  of  the  defendants,  Mr.  Justice 

in  said  :    "  Now,    this   fad 

■!v  to  show  that  the  contract  was 

'•<1    to    operate    as   long   as    the 

"•toduitt,   In    the    language    of    the 

**""** tnent,  could  '  sell  the  copies  of  the 

"JOfe    »     jj    slJp|(     were    no{    tjie    jmder- 
'  an«liriB  'if  the  |  it  tMMMMt 

°»*»|>poie  that  there  would  have  been 


for 


nr" •Tift inn    to    the    exercise   of    this 


•-he  complainant   contend    tfiat  a 


restriction  does  appear  upon  tin 
nf  the  agreement.  And  litis  is  found, 
it  is  said,  in  the  provisions  made  for 
the  publication  of  the  first  and  second 
editions.  The  first  edition  was  lim- 
ited to  one  thousand  copies.  And, 
should  a  second  edition  he  culled  for, 
plates  were  to  lie  provided  by  the  de- 
fendants, and  they  were  authorized  to 
'  print  ns  many  copies  as  they  can 
sell.*  Docs  this  limit  the  second  edi- 
tion to  the  number  of  copies  thai  may 
le  -truck  off  at  one  impression  '  Such 
a  supposition  is  contrary  to  the  words 
of  the  agreement.  The  advantage  of 
type  plates  to  the  publishers  is 
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If  by  this  language  it  was  meant  that  the  publishers  WW 
cntiilod  to  print  as  many  copies  of  the  second  edition  as  could 
be  sold,  and  that  the  size  of  that  edition  was  not  necessarily 
<1'  iiMinined  by  the  number  of  copies  that  were  struck  off  at  the 
first  printing,  the  ruling  is  doubtless  correct    But  if  the  mean- 
ing intended  to  be  expressed  by  the  court  was  that  the  del. 
ants   were   empowered   to   publish    what   might   properly   lie 
considered  a  third  edition,  the  soundness  of  the  construction 
may  well  be  questioned.     The  contract  cannot  rightly  be  con- 
strued as  an  assignment  of  the  copyright.    It  gave  the  publish- 
ers the  right  to  publish  a  second  edition  of  unlimited  size;  but 
they  had  no  authority  to  issue  a  third  edition.     The  dividing 
line  between  two  editions  is  often  uncertain  and  of  difficult 


to  enable  them  to  strike  off  additional 
copies  without  delay,  :ind  with  little 
increase  of  expense,  as  they  shall  he 
called  for.  This  i9  known  to  all  pub- 
lishers anil  authors,  and  this  was  pro- 
Tided  for  in  the  agreement.  The  de- 
feud.i ills  were  authorized  to  'print  aa 
many  copies  us  they  ean  sell.'  Now, 
n  i hey  to  ascertain  the  number 
of  copies  they  can  sell,  until  the  stock 
on  hand  shall  be  exhausted,  or  nearly 
exhausted,  Uld  ■  demand  is  made  for 
more  !  They  are  no  more  able  to  as- 
certain this  important  fact  on  the  pub- 
lication of  the  second  edition  than  on 
the  publication  of  the  first  one.  The 
fact  can  only  he  known  in  the  progress 
of  the  sale,  and  this  slums  that  the 
defendants  were  not  to  be  limited  to 
the  publication  of  the  second  edition,  it' 
they  COUld  well  mare  than  happened  to 
be  published  on  that  occasion.  And  it 
also  shows  the  propriety  of  preparing 
the  stereotype  plates. 

"  The  contract  seems  to  be  suseepti 
ble  of  no  other  interpretation,  The 
words  authorizing  the  defendants  to 
print  a*  many  copies  as  they  ean  sell 
must  be  stricken  out  of  the  contract,  to 
give  to  it  a  different  construe) ion. 
Effect  must  tie  given  to  every  part  of 
the  contract,  if  one  part  be  not  repug- 
nant to  another.  There  is  no  repug- 
nancy in  any  part  of  the  contract  to 
the  above  provision.     On  the  contrary, 


it  harmonizes  with  every  part  of  the 
agreement,  and  especially  with  the  scia 
of  the  parties  in  having  tbe  copyright 
vested  in  the  defendants,  and  with  the 
preparation  of  the  plates.  Plates,  it  is 
believed,  are  rarely  if  ever  used 
only  ^ne  edition  or  impression  of  a, 
work  is  contemplated  ;  they  are  now 
uniformly  used  when  a  continn 
an  increasing  demand  is  anticipated. 

"To  this  view  it  is  objected  that 
there  is  no  provision  in  the  agreement 
for  the  third  edition.  There  is  only  * 
provision  that  the  defendants  may  print 
aa  many  copies  as  they  can  sell ;  and 
the  mere  fact  of  inserting  in  the  title- 
page  in  the  third  impression,  the 
edition.'  cannot  cut  off  the  defendant! 
from  the  right  expressly  given  in  the 
agreement  In  a  Court  of  Chan 
the  substance  of  a  thinp  is  more  re- 
garded than  the  form.  Whether  the 
defendant  stated  in  the  title-page  the 
third  impression,  or  the  thin!  edUtioa, 
is  immaterial.  The  only  objection 
perceived  to  the  title-page  is,  that  the 
third  edition  purports  to  have  been 
revised  and  corrected  by  the  aether. 
This  appIUs  to  the  second  edition,  and 
not  to  the  third.  But  it  is  suppo- 
have  been  an  inadvertence  in  copying 
the  title-pegs  of  the  second  edition.  It 
is  clear  this  could  not  have  been  In- 
serted with  a  view  to  injure  the  com- 
plainant."   6  McLean, 
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determination.  The  word  edition  is  indefinite  and  variable  in 
its  meaning.  It  may  be  used  in  different  senses,  by  different 
persons,  at  different  times  and  in  different  places.  The  mean* 
ing  to  be  ascertained  is  that  in  which  it  was  understood  by 
the  parties  who  used  it.  Whether  the  two  thousand  copies 
complained  of  in  Pulte  v.  Derby  were  in  reality  a  part  of 
the  second,  or  constituted  a  third,  edition  was  a  question 
of  fact,  to  be  determined  by  the  attendant  circumstances. 
Whether  they  were  one  or  the  other  in  the  meaning  of  the 
parties  to  the  agreement  was  a  Ofteetion  depending  on  the 
sense  in  which  the  word  edition  had  been  understood  and  u<<-d 
them.  If.  in  the  meaning  of  the  parties  when  the  agree- 
ment was  made,  sued  additional  copiaa  were  properly  a  part  of 
•  n,  the  publishers  were  within  the  authority  of 
contract;  but,  if  they  could  fairly  be  considered  to  be 
a  new  edition,  their  publication  was  in  violation  of  the  author's 
riglrl 


1   The  chief  difficulty  in  determining 

tlie  rlghta  of  the  parties  under  the  sec- 

,  irt  of  the  contract  lay  in  defining 

the  liuiiuof  the  secoud  edition,     it  was 

clear  thai  the  author  had  given  no  au- 

v  to  publish  whfit  could  properly 

be  Understood  |o   he  a  third  edition. 

Having  expressly  limited  the  first  edi- 

to  one  thousand  copies,  he  agreed 

that,  if  a  second  edition  should  be  called 

for,  the  publishers  should  publish  that 

and,  as  it  was  not  foreseen  how 

iiiAtiy  copies  of  that  edition  it  would 

be  well  to  publish,  the  number  was  not 

specified,  but  was  left  to  be  determined 

a  public  demand.     The  words 

that  the  publishers  should   print  "  as 

many  copies  as  they  can  Hell,"  on  which 

•.<<  Back  stress  was  laid  by  the  court, 

applied  exclusively  to  the  second  edi- 

i.jid  do  other  force  than   to 

liejraiiv  the  inference  that  might  have 

'!r*wn  if  express  words  had  not 

'hat  the  second  edition  was 

to  be  of  the  time  size  as  the  fir<t ;  viz., 

uid  copies.     As  the  Dumber 

I   which  the  second  edition 

•     consist    was    not    expressly 

limited,  the  publishers,  except  for  the 

implied    limitation    just    referred   to, 


would  have  been  fully  entitled,  even 
if  the  words  above  quoted  had  been 
omitted,  to  publish  as  many  copies  of 
the  second  edition  as  they  could  sell ; 
and  the  insertion  of  these  words  did 
not  enlarge  that  ri^ht,  or  extend  it  be- 
yond the  second  edition.  For  the  sec- 
ond edition,  the  publishers  first  printed 
fifteen  hundred  copies.  They  after- 
ward issued  two  thousand  Bopiev,  with 
the  imprint  "  third  edition  "  on  the 
title-page.  The  fact  that  the  two 
thousand  copies,  thus  printed  sepa- 
rately and  distinctly  from  the  fl 
hundred,  were  represented  by  the  pub- 
-  to  he  the  third  edition,  was  a 
most  significant  circumstance  in  deter- 
mining whether,  in  the  meaning  of  the 
agreement,  they  were  a  third  edition 
or  a  part  of  the  second. 

Mr.  Justice  McLean  attached  much 
Importance  to  the  fact  that  sten 
plates  had  been  prepared  for  the  ■ 
edition.  In  Reade  v.  Bentlcy,  Vice- 
Chancellor  Wood  pinion 
that  it  wai  immaterial,  in  determining 
the  limits  of  an  edition,  whether  the 
DOpii  s  had  been  printed  from  stereo- 
type plates  or  ordinary  types.  See 
ante,  p.  350,  note. 


SCO 
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The  cross-bill  raised  the  important  question,  whether  the 
defendants  had  acquired  the  right,  not  only  of  publishing  the 
work  themselves,  but  also  of  preventing  the  author,  or  aiijr 
person  claiming  under  him,  from  issuing  an  edition  while  they 
were  the  authorized  publishers.     On  this  point  the  court  ex- 
pressed the  opinion,  that,  as  the  copyright  had  been  entered  in 
the  name  of  the  defendants,  the  legal  title  was  in  them,  but 
only  for  the  purposes  of  the  agreement;  that  they  had  the  ex- 
clusive right  to  publish  on  the  conditions  of  the  contract,  Imt 
were  not  empowered  to  transfer  the  copyright,  nor  to  publish 
except  on   the  terms  agreed  on ;   and   that  the   author    was 
not   entitled   to   publish   the  work  in  disregard  of  the  con- 
tract.1    As   the   agreement    was   for   the    publication    of  two 
editions,  the  defendant's  rights  were  restricted  to  those  two 
editions,  and  hence  they  would  cease  when  the  second  edition 
should  be  sold. 

Agreement  for  Use  of  Matter  In  Specified  Editions.  - —  In  Law- 
rence 0.  Dana,2  it  appeared  that  the  complainant,  William 
Botch  Lawrence,  at  the  request  of  Mrs.  Wheaton,  widow  of 
Henry  Wheaton,  had  prepared  two  annotated  editions  of  Wheat- 
on's  Elements  of  International  Law  ;  of  which  one  was  issued 
in  18oo,  and  the  other  in  18t>3.  Both  were  published  by  Little. 
Brown,  <&  Co.,  of  Boston ;  and  the  copyright  ifi  each  was  entered 
in  the  name  of  Mrs.  Wheaton.  The  complainant  prepared 
notes,  without  asking  or  receiving  pay  for  his  services.  He  al- 
leged that  it  had  been  understood  and  agreed  between  Mrs. 
Wheaton  and  himself  that  she  should  he  entitled  to  the  use,  in 
those  two  editions,  of  the  matter  prepared  by  him  ;  but  that, 
subject  to  this  use,  the  property  in  such  matter  should  be  his, 
and  that  she  should  hold  in  trust  for  him  the  copyrights  taken 
out  in  her  name.  The  agreement  for  the  publication  of  the 
first  of  the  two  editions  was  oral.  Concerning  the  second 
edition,  Mrs.  Wheaton  agreed  in  writing  "to  make  n<>  n- 
Mr.  Lawrence's  notes  in  a  new  edition,  without  Ins  written  con- 
sent, "  and  to  give  to  him  M  the  right  to  make  any  use  he  wishes 
to  or  his  own  notes."  On  this  agreement  the  complainant 
based  his  Buit.8     After  these  two  editions  had  been  sold,  Mrs. 


«  5  McLean,  835.         *  2  Am.  L.  T.  R.  s.  s.  402.  »  See  Ibid.  405. 
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Wheaton  employed  the  defendant  to  prepare  another  annotated 
edition,  which  was  also  published  by  Little,  Brown,  &  Co.    The 
complainant  alleged  that  this  edition  contained  matter  copied 
from  his  notes  in  the  two  preceding  editions,  and  hence  in- 
fringed   his  copyright   therein.      The   court   held   that    Mrs. 
Wheaton  had  acquired  the  tight  to  use  Lawrence's  notes  in 
the  two  editions  as  agreed,  but  not  otherwise  ;  that  the  legal 
title  to  the  copyright  was  in  her ;  that  the  copyright  was  the 
i.erty  of  Lawrence,  in  whom  vested  the  equitable  title  which 
entitled  him  to  maintain  his  suit  in  equity;  that  neither  Mrs. 
Wheaton  nor  any  one  claiming  under  her  had  a  right  to  use 
.Lawrence's  notes,  without  his  consent,  in  any  publication  other 
than  the  two  editions  agreed  on.1 


•  "  The  legal  title  to  the  copyrights," 
•aid  Mr.  Justice  Clifford,  "  is  in  Mr*. 
Wheaton  or  her  legal  representative ; 
snd  the  complainant  claim*,  in  the  first 
place,  that  the  same  is  held  in  trust  fur 
him  as  the  equitable  owner  of  the  notes 
by  virtue  of  the  original  arrangement 
under  which  the  same  were  prepared. 
Secondly,  the  complainant  claims  that 
Use  negative  as  well  as  the  affirmative 
protnit-e  contained  in  the  agreement  in 
regard  to  the  use  of  the  notes  was 
basding  upon  Mrs.  Wheaton  ;  and  that 
are  obligatory  upon  her  legal 
and  nil  others  having 
of  the  existence  of  those  cove- 

"  Two  principal  objections  are  taken 
by  the  respondents  to  the  claim  of  (bo 
complainant  that  he  is  the  equitable 
owner  of  the  notes  under  the  original 
arrangement.  First,  they  deny  that 
the  proofs  in  the  case  warrant  any  such 
finding,  especially  as  the  theory  is  de- 
nied in  the  answer.  Second,  they  con- 
tend that  Mrs.  Wheaton,  if  such  was 
the  agreement,  could  not  legally  copy- 
right the  notes  ;  as  it  would  show  that 
she  was  but  a  mere  licensee,  and  t  ti.it 
the  copyrights  in  that  state  of  the  case 
Wtmld  be  void  on  thai  account 

■  ncltisi  vc  proof  to  show  what 
mil  understanding  between 
the  parties  is  found  In  the  correspond- 
ence upon  the  subject       Unaided  by 
Us,  the  complainant  prepared  the 


notes,  but  with  the  express  under- 
standing that  lie  would  do  so  without 
any  charge,  and  that  the  property  of 
the  same,  so  far  as  respected  the  new 
edition,  should  vest  in  the  proprietor 
of  the  book,  and  that  she  should  take 
out  the  copyright  and  remain,  as  she 
was,  the  sole  and  exclusive  owner  of 
the  entire  book.  Liberal,  however,  as 
the  agreement  was  toward  the  proprie- 
tor of  the  book,  yet  it  did  not  include 
any  thing  except  that  edition  ;  and 
when  the  second  annotated  edition  was 
prepared  under  a  similar  arrangement, 
as  conceded  by  both  parties,  the  agree- 
ment was  not  extended  beyond  that 
publication.  Confirmation  of  those 
propositions  is  unnecessary,  us  they 
are  not  controverted  by  the  respond- 
ents. They  deny  that  it  was  Agreed 
between  the  parties  that  the  notes 
should  ever  afterward  become  tike 
property  of  the  complainant;  but  they 
da  not  allege  nor  offer  any  proof  tend- 
ing to  show  that  his  agreement  with 
Mrs.  Wheaton  extended  beyond  the 
annotated  editions.  Tested  by  these 
indubitable  facts,  the  rights  of  the  par- 
ties are  plain,  and  easy  to  be  under- 
stood. As  the  proprietor  of  the  book. 
Mrs.  Wheaton,  by  virtue  of  that  ar- 
rangement, became  the  absolute  owner 
of  the  notes  as  they  were  prepared,  so 
far  aa  respects  the  edition'-  in  question  ; 
and  she  also  acquired  therewith  the 
right  to  copyright  the  same  for  the 
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Agreement   with    State    Reporter  for   PubUcation    of    Law  Re- 
ports.— ■  Iii  Little  v.  Hall,  it  appeared  that  tlic  complainants: 
by  a  contract  with  Christopher  Morgan,  the  Secretary  of  State 
of  New  York,  and  George  P.  Comstock,  the  State  Reporter, 
were  to  publish  and  have  the  copyright  of  reports  of  decisions 
ID  he  prepared    by  Comstock.     The  last  named    received  a 
salary  from  the  State  for  acting  as  reporter,  and  th'e  copvriplit 
in  the  reports  was  to  be  the   property  of  the   State.     When 
three  volumes  of  reports  had  been  published  under  the  agree- 
ment above  referred  to,  Comstock  ceased  to  be  State  Repot  • 
but  afterward,  with  the  consent  of  the  court,  he  prepared, 
from  manuscripts,  some  of  which   had  come  into   his  hands 
while  reporter, and  others  had  been  gfcron  to  bin  by  the  judges 
after  the  expiration  of  his  term  of  office,  a  fourth  volume  of 
reports,  which  was  bought  and  published  by  the  defendants. 
The  plaint  ids  republished  this  volume,  sad  sought  to  enjoin  tho 
sale  of  the  edition  published  by  the  defendants.    T  erne 

Court  of  tho  United  States  held  that  the  complainant's  con? 
had  boon  made  with  Comstock  as  State  Reporter;  and  tl 
whatever  claim   they   might  have  against  him  for  failur> 
BOpplj  the  manuscripts  to  them,  they  could  not  be  considered 
as  the  owners  of  the  copyright  in  the  volume  of  reports  pre- 
pared by  him  after  he  had  ceased  to  be  State  Reporter.1 


protection  of  the  property  ;  but  she  did 
nut  acquire  thereby  any  right  or  title, 
legal  or  equitable,  to  use  the  notes  in  a 
third  edition  of  the  annotated  work 
without  the  consent  of  the  complain- 
ant. Proof  to  support  any  such  right 
or  title  is  entirely  wh tiling  in  the 
record,  and  no  such  right  or  title  is  set 
up  in  the  answer.  8ueh  omission  con- 
tinue tho  view  that  no  audi  right  or 
title  wjiti  intended  to  be  conveyed;  and 
the  subsequent  conduct  of  the  parties 
in  executing  the  memorandum  tends 
rtreagij  bo  i he  siime  conclusion. 

"  Second,  suppose  tin?  facts  to  be  so, 
then  the  respondents  contend  that  the 
copyright*  are  void,  because,  an  they 
insist,  the  Applicant  for  the  same  was 
a  mere  licensee  of  the  author  of  the 
Dotal :  but  the  court  is  of  a  different 
opinion,  for  the  reasons  already  given, 
as  well  as  for  others  yet  to  be  men- 
tioned."   2  Am.  L.  T.  R.  x.  b.  418. 


1  18  How.  lf>5.  "After  the  expira- 
tion of  his  official  term,  Comstock  did 
not  and  could  not  act  as  reporter.  Bh 
MOT)  having  been  appointed  and 
qualified,  dta  hanged  the  duties  of  the 
office  and  received  the  salary.  ...  As 
his  term  of  office  had  expired,  lie  «v 
unwilling  to  publish  the   fourth  »< 

without  compensation   for    his    labor. 
This   changed    his    relations    with    rh.* 
plaintiffs,  as  that  contract    w.i» 
as   reporter,   and   on    the    supi 
that   he  would   be  continued    in 

office I  oni-toek   ODOtd 

published  the  work  as  reporter  without 
the  consent  Of  the  court  of  appeals. 
and  also  the  Secretary  of  Si.tto,  who 
was  required  t<>  secure  the  copyright 
lo  the  State ;  and  for  his  labor  in  pre- 
paring the  notes,  references,  &.< 
superintending  the  printing,  he  could 
have  received  no  compensation. 

"  Without  saying  what  effect  might 
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Principles  Drawn  from  Foregoing  Cases.  —  Certain  general 
|iritnuplfs  rd.ty  BOW  be  drawn  from  the  cases  which  have  been 
exjiiniiH  <l.  These  cases  present  contracts  whieh,  with  respect 
to  the  duration  or  extent  of  the  right  to  publish,  may  be  ar- 
range*) in  three  general  classes  :  1,  those  in  which  the  number 
of  copies  to  be  published,  or  the  time  during  which  publication 
is  to  continue,  is  expressly  limited  ;  l\  those  in  which  the  right 
of  publication  and  its  duration  are  made  conditional  on  a  cer- 
tain exeat  :  8,  those  in  which  the  ■grsoimnl  is  indefinite  as  to 
the  number  of  copies  to  be  published,  or  the  period  through 
which  publication  is  to  extend. 

■n  who  has  acquired  the  right  to  publish  only  one 
edition  of  a  work  cannot  publish  another  edition,  without 
authority.1 

Where  the  agreement  is  for  the  exclusive  publication  of  a 
died  number  of  copies,  the  publisher  acquires  the  right  to 
print  and  sell  on  the  terms  of  the  contract  that  number  of 
ami.  while  those  terms  are  observed  by  the  publish,  r, 
the  author  is  pewerlsss  to  revoke  the  authority  priven,  or  him- 
self to  publish,  until  the  number  of  copies  agreed  on  has  been 
sob  I 

An  sgreement  which  is  made  conditional  on  a  certain  event 
omes  binding  on  the  occurrence  of  that  event.    Tim 
the  contract  provided  that,  if  a  second  edition  should  l>e  called 
for,  the   publishers  should  publish  it,  the  latter  acquired  the 


have  been  given  to  tin.-  contract  bad 
the   relation   of  the  parties    remained 
mgvd,  we  are  unable  to  say,  as 
ttir  can*  now  stands  before  ut,  Unit  the 
'  re  the  legal  owners  of  the 
within  the  copyright   law. 
The  contract  wan  made  by  Comatock 
m  report i  r   whose  regu- 

late!  by  law;   and   the  obligations  of 
.rnplu mints    its   publishers  were 
•anbiMln  -J  in  the  contract,  and  were  in 
with    anv    publication     on 
private  ateonnl.     The  entire  lalmr  of 
the  work  was  performed  l>>   Corn  stock, 
not  a*  reporter,  but  on  hiaownsocounC 
ink.  not  n  case  for  a  specific 
•i  the  contact;  and  in  effect 
that    is    the    object    of    the    bill.  .  .  . 
Under    the    changed    relation    of    the 


parties,  the  plaintiff;*  DBB&OJ  be  con- 
sidered as  the  le-jal  owners  of  the 
manuscript  for  the  purposes  of  the 
contract  under  the  eopjltghl  l»w. 
Whatever  obligation  uiiiy  arise  from 
the  contract  under  the  Cfai 
as  against  Com  Mock  niu«t  bl  founded 
on  his  failure  to  furnish  the  manu- 
M'M|iis  t<*  the  plaintiffs,  and  of  such  a 
case  we  can  take  no  jurisdiction  aa 
between  the  parties  on  the  n  < 
McLean,  J.,  Ibid.  171.  17J. 

1  Lawrence  v.  Dana,  2  Am.  L.  T.  R. 
jr.  «.  4(r_>.  Sec  al-..  lh-ir  <•  Delanmue. 
:;.Iur.  |    §.  f 

t«M|     -•     Cater,     11     Sim 
Pulte  p.  Derby,  5   McLean.  828.     See 
also  Blackie   i\    Aikninn,  5    So.   Seta. 
Qaa  719. 
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right,  and  became  bound,  wben  a  second  edition  was  called  for, 
to  publish  that  edition  on  the  terms  of  the  contract.1  Under 
such  agreement,  the  question  whether  a  new  edition  is  de- 
manded by  the  public  is  not  left  solely  to  the  discretion  of  the 
publisher;  hut  is  one  of  fact,  which  may  be  duiennined  by 
proof.2  But,  where  the  agreement  was  for  the  publication  of  a 
single  edition,  and,  without  any  special  provision  for  that  pur- 
pose, had  in  view  the  issue  of  following  editions,  the  court  was 
of  opinion  that  it  was  left  to  the  publisher  to  determine  the 
proper  time  for  bringing  out  a  new  edition.8 

An  agreement  that  the  publishers  shall  publish  a  second  edi- 
tion, if  demanded  by  the  public,  and  print  as  many  copies  as 
they  can  sell, —  an  exclusive  publication  being  understood, — 
gives  them  the  right,  when  such  demand  arises,  to  publish 
and  sell  as  many  copies  as  can  properly  be  considered  to  belong 
to  that  edition,  and  to  prevent  the  author,  or  any  one  claiming 
under  him,  from  publishing  until  such  copies  shall  be  sold.* 
And  so.  where  the  publishers  are  authorized  and  agree  to  pub- 
lish as  many  editions  as  may  be  demanded,  there  can  be  little 
doubt  that  they  have  the  right,  and  are  bound,  to  continue  the 
publication  on  the  terms  of  the  agreement  as  long  as  they  can 
sell  the  book.  In  this  case,  the  rights  and  obligations  of  the 
parties  are  ended  only  when  the  demand  for  the  bi>ok  ceases,  or 
the  conditions  of  the  contract  are  violated.5 

When  neither  the  time  during  which  the  publication  is  to 
last,  nor  the  number  of  editions  or  copies  to  be  published,  is 
specified,  the  publisher  is  not  bound  to  publish  more  than  the 
firBt  edition  ;  and  the  author,  by  giving  proper  notice,  may  end 


1  Pulte  r.  Derby.  5  McLean,  828. 

-  "If  Derby  &.  Co.  find  a  second 
edition  called  for,  they  are  bound  to 
prepare  the  plates,  and  publish  a  second 
edition.  Now,  if  a  second  edition  was 
called  for,  which  is  a  fact  susceptible 
of  proof,  could  the  defendants,  in  the 
exercise  of  their  discretion,  refuse  to 
publish  1  Such  a  ground  would  he  in 
opposition  to  the  spirit  of  the  contract; 
and  it  is  supposed  that  a  Court  of 
Chancery,  looking  at  the  whole  con- 
tract, would  have  compelled  them  to 
publish.     The  discretion  vested  in  the 


defendants  was  not  an  arbitrary  one. 
but  a  discretion  to  be  governed  by 
facts,  and  on  the  establishment  of  the 
facts  the  right  of  the  complainant  could 
be  enforced."  McLean.  J.,  [bid.  3*4. 
1  Reade  v.  Bentley,  4  Kay  &  J.  666. 

*  Pulte  v.  Derby.  sujmi. 

*  Such  was  the  agreement  in  con- 
troversy in  Stevens  v.  Benning.  The 
case  was  decided  on  other  grounds. 
Hut  Vice-Chancellor  Wood  expressed 
ot'iirr  the  same  view  of  the  law  that  is 
given  in  the  text.  See  ante,  p.  SIT. 
note  1. 
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the  contract,  ami  prevent  the  publication  of  any  following  edi- 
tion.1    But  the  publisher  is  at  liberty  to  continue  publishing 
successive   editions   on    the   terniB  of  the  contract  until  the 
receipt  of  such   notice ;    and   the   author   is   not  entitled  to 
restrain  the  publication  or  sale  of  any  edition  on  which  the 
publisher  has  incurred  expense  before  receiving  notice  to  end 
ibe  agreement.2 

The  publisher  i*  bound  to  observe  the  terms  of  the  contract 
as  to  manner  and  style  of  publication,  selling  price  of  copies, 
IttP  If  the  price  at  which  the  book  is  to  be  sold  is  not  named 
iu  the  agreement,  it  is  left  to  the  judgment  of  the  publisher;4 
and,  on  the  same  principle,  he  would  be  the  proper  person  to 
determine  the  style  in  which  the  hook  is  to  appear.5  But 
while  the  publisher,  in  the  absence  of  a  special  agreement,  may 
determine  the  style  of  publication  and  the  selling  price,  it 
would  seem  that  this  liberty  would  not  entitle  him  to  publish 
in  a  style,  iuul  to  sell  at  a  price,  which  would  be  clearly  and 
positively  injurious  to  the  literary  reputation  or  pecuniary  in- 
terests of  the  author,  unless  there  are  circumstances  to  show 
tliat  the  consent  of  the  latter  is  to  Lie  presumed. 

ntiuct  which  is  not,  as  well  as  one  which  is,  terminable 
>t  will,  may  be  ended  by  the  neglect  or  refusal  of  the  publisher 
to  comply  with  its  material  conditions.11  When  the  manner 
&ud  style  of  publication,  the  selling  price  of  copies,  or  other 
material  particulars,  are  specified  in  the  contract,  it  is  reason- 
a"'e  to  conclude  that  the  publisher's  rights  are  dependent  on 


Rcude  r>.  Bentley,  3  Kay  &  J.  271, 
*  «*-  866 ;  Warne  v.  Routledge,  Law 
**•   l8Eq.497. 

.  *   *fcesde  v.  Bentley,  supra.    As   to 

*»»»e  when  tlie  agreement  may  he 

.  ami   the   meaning  of  "edition." 

5    opinion  of  Vice-Chancellor  Wood, 

"  •   p.  •Mm,  note. 

»        Sweet    w.    Cater,    11    Sim.   572  j 

,evem  r.  Denning,  1  Kay  &  J,  188, 

"n  *P-  I  D«  G ,  M.  &  G.  228.     And  so. 

Miter.  Darby,  the  court  remarked 

'"**■  th«  publishers  had  no  jK>wer  "  to 

I'Ublmii  jhe  work    except    upon    the 

Wms  of  the   contract."    6    McLean, 

Beade  v.  BenUey,  8  Kay  &  J.  271. 


See  also  Stevens  v.  Benning,  supra. 
Where  it  had  been  agreed  that  the 
hook  should  he  sold  "  to  the  public  " 
at  one  shilling,  the  Irish  Commissioner 
in  Bankruptcy,  holding  that  a  sale  to 
another  publisher  at  a  reduced  price 
was  no  violation  of  the  agreement, 
said  :  '"  There  is  nothing  in  the  words 
or  spirit  of  the  agreement  restricting 
tlie  price  to  the  trade  ;  and  every  per- 
son, however  little  acquainted  wilh  the 
business  of  a  bookseller  and  publisher, 
knows  how  enormously  those  prices 
dSftr."     /"  re  Curry,  12  Ir.  Eq.  387. 

4  See  In  re  Curry,  Ibid.  iJS8. 

'  Stevens  v.  Benning,  tupra. 
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hiB  observance  of  these  provisions.  He  has  no  auth> 
publish  except  on  such  conditions  ;  and  the  author  would  seem 
to  have  the  power,,  if  not  to  compel  him  to  publish  on  the 
terms  agreed  on,  at  least  to  prevent  him  from  pablisl 
disregard  of  them.  The  author  would  thus  he  fret 
another  to  publish,  but  nut  in  violation  of  whatever  rights  tie 
first,  publisher  may  have  acquired  with  respect  to  any  < 
that  he  may  have  already  printed  in  compliance  with  the  terms 
of  the  contract.1 

The  contract  in  controversy  in  Stevens  t.  Benning  was  hel 
to  be  in  the  nature  of  a  personal  engagement,  and  the  dutic 
imposed  by  it  not  capable  of  vicarious  performainv.      H 
the  rights  acquired  by  the  publisher  were  not  tranter;*' 
Thp  same  opinion  was  incidentally  expressed  by  the  Marl  it 
Reade  v.  lVutley,  of  the  agreement  which  bad  been  made  b 
the  parties  to  that  suit.3     The  consideration  in  tin 
was  that  the  author  should  receive  a  share  of  the  profits.     Am 
the  opinion  of  the  court  on  the  point  under  consideration  w 
evidently  based  on  the  ground,  that  the  benefits  to  be  reccivi 
by  the  author  were  dependent  to  a  material  degree  on  the 
judgment,  enterprise,  reputation,  and  business  facilities  of  the 
j ml  Usher,  and   that   these   were  important  considerations  on 
which  the  author  had  relied  in  making  the  agreement.     These 
reasons  would  also  prevail  where  the  author  is  to  receive  a 
royalty  on  the  copies  sold  ;  but  they  would  lose   the 


1  In  considering  the  equitable  force 
of  stu  agreement  between  the  author 
and  hia  publishers,  Lord  Justice  Turner 
t.inl  :  "  It  \\.i-.  however,  mid  that  there 
was  a  personal  equity  against  Mr.  For- 
syth operating  in  this  mode;  that  Mr 
Forsyth  could  not,  us  between  him  and 
Messrs.  Saunders  &  Benning,  have 
permitted  a  third  edition  of  the  work 
to  be  issued  whilst  copies  of  til e  second 
remained  unsold  under  the  agreement, 
Bow    the    case    would     hnve    stood    if 


situation  to  perform  their  personal 
part  of  the  contract,  neither  in  hit 
view  ol  the  MM  could  they  in  equity 
enforce,  as  against  Mr.  Forsyth,  »ny 
contract  which  he  hud  entered  in 
with   them."     Steven-  rig,  6 

Da  Q  .  M.  I  '■  231. 

»  1  Kny  &  J.  108,  on  ap.  6  De  I 
&   Q.  228.     As  to  what  rights 
pass  to  an  assignee  in  bankruptcy, 
sate,  p.  848. 

»  "It  is   true,"   said    Wood. 


Messrs.  Saunders  &  Benning  had  re-    "that,  according  to  Stevens  e.  Benning 


mained  in  a  position  to  perform  their 
pit rt  of  the  agreement,  I  need  not  give 
any  opinion  ;  but,  if  there  was  n  |>er- 
BOMi  equity  on  one  side,  there  nrUl 
also  be.  on  the  other,  it  MM  US. 
Saunders    &    Benning    are    not    in   a 


a   license   like    the   present    would, 
apprehend,    be   restricted   to    the    dt- 
Kn  lant  personally,  and  would  not 
tend  to  his  executors,  or  to  any 
partner  or  absignee."     4  Kay  & 
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where  a  definite  sum  has  been  agreed  on  for  the  privilege  of 
publication.  In  the  latter  case,  the  author  would  not  sustain 
Jirect  pecuniary  loss  in  consequence  of  a  change  of  publishers, 
literary  interests  might  be  thereby  affected ;  but  it  may  be 
doubted  whether  this  circumstance  would  operate  to  annul  the 
contract.1 

In  ascertaining  the  respective  rights  of  the  parties  under 
an  agreement,  it  is  necessary  to  determine  whether  an  exclu- 
sive publication  is  agreed  on,  or  whether  there  is  reserved  to 
the  author  the  power  to  license  others  to   publish  contempo- 
raneously.    Of  course  this  question  does  not  arise  when  the 
;  i  act  is  express  on  this  point.    But,  not  unlrcipicntly,  nothing 
ud  concerning  the  intentions  of  the  parties  in  this  respeefci 
There  is  no  doubt,  however,  that  the  publisher  may  acquire  the 
exclusive  publication  and  sale  for  a  definite  period,  or 
dining  the  existence  of  the  contract,  without  express  words  in 
tin.-  ;t'.:n  riiR-nt  to  that  effect.-     Indeed,  in  the  absence  of  ex- 
it words  or  controlling  circumstances  to  the  contrary,  the 
natural  presumption  in  some  cases  wrould  seem  to  bfl  that  an 
Lusive   publication    was   understood ;    since  a  copyrighted 
ft  is  usually  brought  out  by  but  one  publisher  at  the  time, 

1  In    PuUe   9,   Duty;   it   appeared  right.    They  cannot  transfer  it.     They 

that  1  lie  defendant*,  who  had  acquired  have  no  power  to  assign  tli>-  copyright, 

the  right  of  publication  in  QOOaidera-  Ht  to  publish   tlie  work,  except  upon 

tioti  of  paying  the  author  a   royalty  on  the  terms  of  the  contract."    6  McLean, 

each  copy  sold,  had,  without  the  au-  335.     The  views  of  the  court  are  here 

tln>r'«  consent,    transferred  to  another  clearly  expressed  to  the  effect,  that  the 

firm    the   stereotype    plates,    under  an  defendant*  could  not  aanign  the  copy- 

agreement   to  publish,  and  account  to  right,  or  transfer  their  title  to  it ;  and 

lants,    on    the   terms  of  the  the    language    might    reasonably     be 

agreement  between  the  latter  and  the  understood    to   mean   that   they    were 

author.      The   question    whether    the  not  entitled  to  transfer  the  stereotype 

defendants    had    the  power   to   make  plates,  and  authorize  another  to  pub- 

■  ii>-li  trmiMir  of  their  rights  under  the  lish,  M  t  ln\    had  done.     But  whether 

contract    was   not    decided.      Nor    did  the  court  was  or  was  not  of  this  opin- 

■  iirt  express  any  opinion  on  this  ion  cannot  be  affirmed  with  certainty. 
point,    unless    the    following   language  "  Sweet    r.    Cater,    11     8im.    672; 

had  reference  to  it.     After  remarking  Stevens  r.   Benning,.  1   Kay   &  J.  168 ; 

that  the  legal  title  to  the  copyright  was  ^  •utledge,  Law  Rep.  18  Eq. 

in    Uie   defendants,   but  only    tor   the  497.     In  Reade  v,   Bentley,  3   Kay  &, 

•■•>H'«  <>f  the   oootnet,    Mr.  Justice  .1  271,  4  Id.  666,  though  the  qiu 

McLean  said  :  '*  The  right  covers  their  was  not  discussed,  it  was  not  denied 

interest,  and  protects  it,  so  long  as  they  that   tlie    publisher's   rights    under  an 

shall    be   engaged    in    the    publication  indefinite    agreement    were    exclusive 

and   sale   of  the   work.     Beyond  this,  during  the  existence  of  the  agreement, 
they  are  not  considered  as  having  the 
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who  undertakes  the  publication,  and  expects  to   realize   h 
profits,  on  the  implied  understanding  that  he  is  to  be  the  sol 
publisher  for  the  time  agreed  on,  or  as  long  as  the  agreenie 
lasts.' 

Unless  an  assignment  of  the  copyright  has  been  made,  the  le 
title,  the  possession  of  which  is  necessary  to  sustain  an  action 
at  law  for  piracy,  remains  in  the  author.  But  the  publisher  may 
acquire  an  equitable  title  sufficient  for  the  assertion  of  his  rights 
in  a  Court  of  Chancery.3  In  the  United  States,  when  the  copy- 
right is  entered  in  the  name  of  the  publisher,  the  legal  title  will 
vest  in  him  for  the  purposes  of  the  agreement.  It  is  then  held 
in  trust  for  the  owner.8 

Rights  of  Parties  after  Agreement  is  Haded.  —  When  a  contract 
for  an  exclusive  publication  is  terminable  at  will,  or  by  non- 
compliance with  its  provisions,  the  question  is  raised  as  to  what 
are  the  rights  of  the  parties  after  the  agreement  has  been 
ended.  It  is  conceded  that  the  publisher  may  sell  all  the 
copies  printed  under  the  agreement.''  But  is  this  right  exclu- 
sive, so  that  he  may  prevent  the  author,  or  any  one  claiming 
under  him,  from  publishing  until  such  copies  shall  have  been 
sold  ?  In  Stevens  v.  Benning,  Vice-Chancellor  Wood,  in  con- 
sidering a  contract  terminable  by  circumstances,  ssed  the 
opinion  that  the  publisher  would  continue  to  have  the  exclusive 
right  of  selling  the  copies  which  had  been  printed  the 
termination  of  the  agreement.6 

Publisher's  Right  to  Sell  after  Agreement  is  Ended   held  not   to 

b*  Exclusive.  —  This  issue  was  directly  raised  in  the  rt« 
case  of  Warne  v.  Routledge.     The  plaintiffs  had  orally  agreed 
with  Mrs.  Cook  to  publish,  at  their  own  expense,  a  book  written 
by  her,  and  entitled  How  to  Dress  on  £15  a  Year  as  a  L:i 


1  Ids  recent  case,  the  English  Court 
of  Chancery  held  that  a  contract 
bftWQflB  a  manager  of  a  theatre  anil  an 
actor  rou>l  lie  understood  to  be  for  ihe 
exclusive  services  of  the  hitter  during 
the  period  for  which  he  had  DMO  en- 
gaged, though  there  was  no  express 
agreement  (luii  he  should  not  set  else- 
where. Montague  v,  Flocktoa,  Law 
Rep.  16  Eq.  16U 


-  Sweet  v.  Cater.  1 1  Sim- 672;  Reads 
v.  Bentley,  j 

»  Lawrence  i>.  Dans,  2  Am.  L.  T  R. 
N.  s.  402  ;  Pulte  v.  Derby.  5  McLean, 
3'2H,  336. 

*  Etes4«  v.  Bentley,  8  Kay  &  .1 

4  Id.  666;  Warne   ft    Routledge,  Lsw 
Rep.   IS  Eq.  41)7  ;    Uowitt  r.    Hall, 
L.  T.  w.  s.  &48. 

*  See  ante,  p.  847.  note  2. 
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by  a  Lady,  to  sell  at  a  shilling  a  copy,  and  to  pay  her  a  penny 
for  e.ich  copy  sold.     Nettling  was   said  as  to  how  many  copies 
or   how  long  the  plaintiffs  should   publish,  or  whether  they 
should   be   the   sole   publishers.      When    forty-four   thousand 
copies  had    been   prated,  and   forty-two  thousand    sold,  the 
author  notified  the  plaintiffs  of  the  termination  of  the  agree- 
ment, and  immediately  authorized  the  defendants  to  issue  a 
new  edition.     The  plaintiffs  now  tonight  to  restrain  such  publi- 
cation until  the  copies  printed  by  them  under  the  agreement 
should  be  sold.     The  Master  of  the  Rolls,  8ir  George  Jessel, 
held  that  the  plaint  ill's  were  entitled  to  be  the  exclusive  pub- 
lishers while  the  agreement  lasted  ;  but  that  after  its  termina- 
i..  though  they  were  at  liberty  to  sell  the  copies  previously 
printed,  they  had  no  power  to  prevent  the  author  or  any  pertsuii 
claiming  under  her  from  publishing.1 


i  Uw  Rep.  18  Eq.  407. 

•'Looking  at  the  nature  of  the  book, 

****x  to  the  circumstance  that  it  was  a 

*^«-tn  of  the  agreement  that  the  pub- 

"•*•««»  should  publish   at   their    own 

*"*•*»  It  ind  pay  the  royalty,  I  think  the 

e*>titract,  so  long  as  it  existed,  must  be 

^**-ls;*n  to    be    an   exclusive  contract; 

*^  ast  i«  to  say,  that  so  long  as  Messrs. 

•^^  arne  &  Co.  were  allowed  to  publish, 

"*"*:*    lung  no  one  else  could  publish, — 

**^>illier  the  lady  I  r  an  assign 

lit-r        1  hat    being    established, 

^*"  list  it  the  next  right  it  gives  to  either 

***%rty  '     On   On1  determination  of  the 

*-*,ssmnership    adventure,    nr    whatever 

^"  *>u  choose  to  call  it,  what  right  had 

^^^ewrs.    Warne   <5L   Co.   in   the   book  ' 

,^-^We  U  authority  upon   the  subject ; 

^*ut  I  do  not  think  it  wants  authority. 

-^-  think  it  is  plain   [lint  no  termination 

"^if  the  agreement   MTttU  deprive  them 

^afthe  right  of  selling  the  copies  which 

"**ihey   have   themselves    printed    under 

~%.hi*   nrmngement.      Whether   the    ar- 

^mgemem  was  at  will  as  tor  :t   term, 

;  oblishers  must  retain  the  rl 

sx-lliug  tor  their  own  benefit  (subjtt  i<> 

the  royalty)   the    copies    which    thojr 

have  printed  at  theic  own  expense,  in 

reliance  upon  that  agreement.     So  far 

1  go  with  the  plaintiff*,  but  the  phi  in - 

tiflj  then  want  me  to  import  something 


else,  —  not  only  that  the  publishers 
should  have  the  right  to  sell  any  copies 
they  might  have  printed  before  the 
disagreement,  but  that  the  owner  of 
the  copyright  should  not  hnve  the 
right  to  iHililihh  at  all  so  long  as  nny 
Copies  remit m  unsold.  I  cannot  find 
that  in  the  agreement,  and  it  does  not 
•eem  to  be  reasonable  to  import  it ; 
because  it  would  come  to  this,  th.it,  if 
the  publishers  printed  a  very  large 
number  of  copies,  it  would  deprive  the 
authoress  of  Ihe  copyright  altogether. 
I  eniniit  import  such  tin  unreasonable 
term  into  the  agreement 

"Then  it  is  said,  that,  if  you  give 
the  publisher  no  protection,  the  result 
may  he  that  the  author  may  publish 
another  edition  a  day  or  two  after  the 
publishing  of  the  first  edition,  and  so 
destroy  the  value  of  the  remaining 
copies  of  the  first  edition  remaining 
unsold.  That  may  be.  And  it  is  said 
that  that  is  so  unreasonable  that  you 
must  infer  some  »tipulntion  to  prevent 
it.  Why  '  No  doubt,  partnerships,  at 
will  have  their  inconveniences  as  well 
as  their  conveniences.  There  is  no 
reason  why  I  should  make  persons  take 
up  a  totally  different  position  from  that 
which  they  have  agreed  to  take  up, 
because  it  might  be  convenient  t"  OJM 
of  the  parties  after  the  termination  of 


21 
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Above  Decision  Questioned.  —  The  correctness  <bf  the  rule  laid 
down  iii  this  decision,  that  the  author  may  publish*  at  any  time 
after  notice  of  the  termination  of  the  agreement,  and  before 
the  publisher  has  had  an  opportunity  to  sell  the  copies  lawfully 
printed,  ii  open  to  reasonable  doubt.  It  had  not  been  expressly 
agreed  in  this  case  that  the  publishers  should  have  the  right  of 
exclusive  publication.  But  the  court  held  that  such  must  l*e 
taken  to  be  the  understood  or  implied  meaning  of  the  contract; 
because  otherwise  the  publishers,  after  incurring  the  cost  and 
roaming  the  risk  of  publication,  might  be  unjustlj-  deprived 
of  the  profits  to  which  they  were  entitled.  The  same  reason 
applies  with  equal  force  in  determining  whether  the  publisher 
is  to  have  the  sole  liberty  of  selling  the  copies  which  he  was 
authorized  to  print.  If  the  author  is  free,  at  any  time  after 
giving  notice  to  end  the  agreement  with  the  first  publisher,  to 
license  another  to  publish  and  sell,  the  latter  may  issue  a 
competing  edition,  and  even  sell  at  a  lower  price,  immediately 
after  the  first  publisher  has  brought  out.  a  large  edition  at  great 
expense,  and  before  he  has  had  an  opportunity  to  sell  any 
considerable  number  of  copies,  or  even  before  he  has  sold  any 
copies.  In  this  way,  the  first  publisher  may  not  only  be  pre- 
vented from  realizing  the  profits  to  which  he  is  entitled,  but 
may  also  be  subjected  to  heavy  losses  in  consequence  of  the 
expenses  of  publication.1  The  Master  of  the  Rolls  replied  to  this 
argument  by  saying,  that,  if  the  publishers  "  want  that  protec- 
tion,'* they  u  must  contract  for  it."  He  might  have  said,  with 
equal  reason,  that  they  could  not  successfully  claim  the  <-x<  lusive 
right  of  publication  during  the  existence  of  the  agreement, 
unless  they  had  contracted  for  it.  But  he  held  that  they  had 
acquired  that  right ;  and  yet  they  had  not  agreed  lor  it  more 
clearly  than  they  had  for  the  right  of  exclusively  selling  the 
copies  which  they  had  been  authorized  to  print. 


the  arrangement.  If  you  do  want 
that  protection  for  a  term  of  years,  or 
for  a  definite  term,  you  must  contract 
for  it.  Tliut  is  nil.  But  I  eunnot  im- 
port such  a  term  into  the  contract.  If 
I  did,  I  should  make  partnerships  at 
will  involve  consequences  that  the 
partners  never  dreamt  of,"  Jesael,  M. 
Ii.,  Ibid.  601. 


1  If  Mrs.  Cook  could  lawfully  au- 
thorize the  defendants  to  bring  into 
the  market  a  new  edition,  while  two 
thousand  copies  printed  by  tin-  plain- 
tiffs remained  unsold,  she  timid  grant 
a  similar  license  when  forty  two  thou- 
sand copies,  or  even  the  entire  number 
printed,  were  still  in  the  plaintiffs' 
stock. 
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It  was  conceded  in  this  case  that  the  right  both  of  printing  and 
of  selling  was  exclusive  in  the  defendants  during  the  existence 
of  the  contract.     It  has  been  seen  that  the  author  cannot  end 
<bo  agreement,  as  far  as  the  printing  is  concerned,  without  giving 
due  notice  to  the  publisher ;  and  that  such  notice,  to  be  opera- 
tive, must  be  given  before  any  expense  has  been  incurred  on  a 
future  edition.1     Does  not  the  same  principle  govern  in  ending 
the  njnement  as  far  as  the  right  of  selling  is  concerned  ?     It 
is  not  consistent  to  hold  that  the  author  is  powerless  to  inter- 
fere with  the  printing  of  an  edition  when  the  publisher  will 
thereby  incur  loss,  but  that  he  is  free  to  subject   the  publisher 
to  a  much  greater  loss  by  defeating  the  sale  of  the  edition  as 
soon  as  it  is  published.     The  publisher  prints  with  the  under- 
standing that  his  right  to  sell  is  to  be  exclusive;  and,  as  has 
been  seen,  this  right  is  conceded  to  be  exclusive,  while  the 
agreement  lasts.     Is  not  the  author  bound,  as  in  the  case  of 
printing,  to  give  due  notice  before  he  can  annul  that  right;  and 
must  not  such  notice,  to  be  operative,  be  given  before  the  copies 
are  printed  ?     In  other  words,  is  not  the  author  powerless  to 
end  the  agreement,  as  far  as  the  selling  is  concerned,  until  the 
copies  printed  shall  have  been  sold  ? 

It  may  be  objected  that,  if  the  author  cannot,  publish  while 
any  copies  printed  under  the  agreement  remain  unsold,  he  may 
practically  be  deprived  of  his  copyright,  since  there  may  be 
little  or  no  demand  for  such  copies ;  or  it  may  be  said,  the 
publisher  may  neglect  or  refuse  to  sell  them.  It  is  clear  that 
the  latter  has  no  right  to  neglect  or  refuse  to  sell.  If  there  is 
no  demand  for  the  copies  printed,  or  if  the  demand  be  insig- 
nificant, the  first  publisher  would  not  sustain  any  material  loss 
by  the  author's  permitting  another  publisher  to  publish  a  new 
edition  ;  and  a  court  of  equity  might  refuse  to  interfere  with 
such  publication.  While  there  is  a  fair  demand  for  the  copies 
printed  by  the  first  publisher,  the  author  is  not  deprived  of  his 
copyright  nor  the  benefits  for  which  he  bargained ;  since  he  is 
entitled  to  the  royalty  on  the  copies  sold,  or  other  consideration, 
for  which  the  agreement  was  made. 

The  question  under  consideration  is  not  free  from  doubt  and 

1  Reade  t>.  Bentley,  8  Kay  &  J.  271,  4  Id.  666. 
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difficulty.  The  true  doctrine  would  seem  to  be,  that  an  agree- 
ment wliieh  is  indefinite  as  to  the  time  of  its  continuance,  and 
M  to  the  number  of  copies  to  be  published,  and  which,  while  it 
continues,  gives  to  the  publisher  the  cxi  lusive  rrghtof  pejnti 
and  of  selling,  cannot  be  ended  until  a  reasonable  time  for 
selling  the  copies  printed  under  it  has  passed.  The  puhlifltai 
may  at  any  time  be  prevented  from  printing  a  future  editi<m 
on  which  be  has  incurred  no  expense ;  but  it  would  seem  that 
he  is  entitled  to  have  a  fair  opportunity  to  sell  exclusively 
the  copies  which  he  has  printed  on  his  faith  in  the  agree- 
ment,1 

Held  in  England  that  Buyer  of  Copyright  for  Limited  Time  may 
Sell  all  Copies  Printed   duitng  that  Time.  —  Where  it   had  been 
agreed  that  the  publisher  should  have  '-  the  copyright  and   i 
right  of  sale  for  four  years,"'  Vice-Chancellor  Wood  held  that 
the  right  of  printing  and  selling  reverted  to  the  author  at 
end  of  the  four  years,  but  that  the  publisher  was  entitled  tc 


i  Willis  v.  Tibbals,  1  Jones  &  Sp. 
(N.  Y.)  220,  was  an  action  in  the  New 
York  Superior  Court,  growing  out  of 
the  alleged  breach  of  a  contract  for  the 
publication  of  a  book  written  by  the 
plaintiff.  The  agreement,  which  ap- 
pears to  have  been  oral,  was  that  the 
defendant  should  publish  the  book,  and 
pay  to  the  plaintiff  a  royalty  on  each 
copy  sold.  It  was  not  specified  how 
long  the  publication  should  continue, 
or  how  many  copies  should  be  pub- 
lished, nor  whither  the  defendant  was 
to  be  the  exclusive  publisher.  When 
eight  thousand  copies  had  been  print.. I, 
an. I  before  all  of  them  hail  been  sold, 
the  author,  without  notifying  the  pub- 
lisher of  his  intention  to  end  the  agree- 
ment, and  without  the  knowledge  of 
the  latter,  authorized  another  firm  to 
publish  the  book.  The  notion  was 
brought  by  the  author  for  the  recovery 
of  money  alleged  to  be  due  under  the 
contract;  but  the  counter-claim,  get  up 
by  the  defendant  for  damages  sus- 
tained in  consequent;?  of  the  publica- 
tion and  sale  of  the  book  by  another 
publisher i  raited  the  question  whether 
the  defendant  had  acquired  the  right 
to  be  the  exclusive  publisher  during 


the  existence  of  the  contract,  or  whether 
during  that  time  the  author  was  at  lib- 
em  to  license  another  to  publish. 
The  fact  that  the  plaintiff  had  granted 
such  a  licence,  without  Uking  any  steps 
to  end  his  agreement  with  the 
ant,  raised,  or  should  have  rai 
vital  question,  which  had  been  so  ela 
ratal*  discussed  and  decided  in  the  two 
suits  of  Reade  r.  lientley,  whether  sn 
author  is  at  liberty  at  any  time,  and 
without  giving  any  notice,  arbitrarily 
to  end  an  indefinite  contract  which  bo 
has  made  with  a  publisher.  This  que#- 
tion,  whose  determination  was  essen- 
tial to  a  right  decision  of  the  case,  ■ 
not  referred  to  in  the  reported  opinion. 
The  court  held  that,  in  the  abei 
an  express  agreement  to  that  effect, 
the  defendant  had  not  acquired  O.-j 
right  of  exclusive  publication  ;  and,  in 
effect,  that  the  plaintiff,  without  taking 
any  steps  to  end  his  contract  with  :dr 
defendant,  wns  entitled  at  any  time  to 
authorize  another  to  publi-.li 
decision  was  rendered  without  any 
reference,  as  far  as  appears  from  the 
report  of  the  case,  to  the  leading  au- 
thorities on  the  subject,  and  is  entitled 
to  tittle  consideration. 
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sell  after  the  expiration  of  that  term  the  copies  which  he  had 
printed  in  good  faith  during  the  terra.1 

And  that,  after  Sale  of  Copyright,  Seller  may  Bell  Copies  Printed 
before  Sale.  —  It  has  also  been  held  that,  after  he  has  assigned 
his  copyright,  the  assignor  is  free  to  sell  any  copies  of  the  book 
which  lie  had  printed  before  the  assignment  was  made.3  In 
this,  as  well  as  the  case  last  referred  to,  there  was  no  express 
agreement  or  mutual  understanding  as  to  the  Bale  of  the  copies 
in  dispute.  Of  course,  if  an  express  or  an  implied  agreement 
had  been  proved,  the  rights  of  the  parties  would  have  beeB 
determined  bj  it. 

Law  Claimed  to  be  Different  in  United  States.  —  The  two  cases 
under  consideration  were  decided  under  the  English  statute. 
The  soundness  of  the  decisions  has  been  questioned  elsewhere 
in  this  work,  and  it  is  maintained  that  a  different  construction 
should  be  given  to  like  agreements  in  this  country  :  that  the 
buyer  of  a  copyright  for  a  limited  term  is  not  entitled,  without 
the  consent  of  the  owner,  to  sell  copies  after  that  term  has 
ended ;  and  that  an  assignment  of  the  copyright  divests  the 
nor  of  the  right  of  sale.3 

Negative  Covenant  by  Author.  —  It  has  been  seen  that  an 
author,  in  agreeing  with  a  publisher  for  the  exclusive  publica- 


1  Howitt  r.  Hall,  6  L.  T.  w.  s  348. 
■  The  copyright  acti,"  said  the  Vice- 
Chancellor."  were  directed  against  print- 
Anne,  c.  10,  and  6  &  0  Vict 
»  10]  j  and  when,  as  in  this  cast-,  the 
defendant  had  acquired  the  ri|M  i.f 
lawfully  printing  the  work,  he  was  at 
liberty  to  »ell  at  any  time  what  b 
so  printed.  The  words,  '  sole  riylit  of 
sale,'  might  or  might  not  have  be— 
>i»[K.rrluous ;  but  after  four  years  the 
rij;lit  to  print  the  work  reverted  to  the 
author,  who  had  taken  care  to  secure 
himself  in  that  respect.  It  had  been 
suggested  that  xhe  effect  might  be  to 
destroy  the  copyright  in  the  author 
altogether,  as  the  publisher,  who  had 
i*ed  the  copyright  for  a  limited 
period  only,  might  during  that  period 
print  off  copies  enough  to  last  for  all 
time  Probably  a  nice  question  might 
hare  arisen  as  to  the  number  of  copies 
of  which  so  edition  might  consist ;  but 


a  publisher  was  not  likely  to  incur  the 
useless  expense  of  printing  > 
enough  to  exhaust  the  demand  for  all 
imp-,  and  have  them  lying  on  his 
hands  un profitably.  Rut  the  answer 
was  palpable,  that,  if  the  author  aristed 
t<>  gaud  against  such  a  conting< -ncy, 
he  might  easily  secure  himself  by 
stipulating  what  number  of  copies  was 
to  be  printed.  Should,  however,  a 
case  of  fraud  be  established  against  a 
publisher  under  such  a  State  ot  rircurn- 
stances,  the  court  could  deal  with  it. 
But  no  case  of  fraud  was  alleged  in  the 
present  case.  What  the  defendants 
had  done  appeared  to  him  (the  V.  C.) 
to  have  been  done  perfectly  bona  Jidt; 
and  they  were  entitled  under  the  con- 
tract to  do  what  they  had  done."  Ibid. 
360. 

»  Taylor  v.  Pillow.  Law  Rep.  7  Eq. 
418. 

*  See  ante,  pp.  388-242. 
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tion  of  a  literary  composition,  hinds  himself  not  to  publish,  or 
permit  a  third  person  to  publish,  the  same  work  while  the  first 
publisher's  rights  are  exclusive.     So  also  an  author,  in  riving 
one  person  the  right  to  publish  a  book,  may  covenant  not  to 
write  another  work  on  the  same  subject,  <•[■  to  take  part  in  a 
rival  publication,  or  to  do  any  thing  to  defeat  or  prejudice  the 
sale  of  the  first  composition.     Lord  Eldon  held  that  a  covcnam 
made   with   his    copartners  by  the  dramatist  Colman. 
write  plays  for  any  other  theatre  than  the  Hayraarket,  was  not 
analogous  to  a  contract  in  restraint  of  trade  and  against  public 
policy.1 

It  may  be  regarded  as  settled  that  a  Court  of  Chancery  will 
restrain  an  author, or  any  person  having  notice,  from  violating 
an  express  negative  covenant  made  by  the  author ; a  and  it 
has  been  held  that  a  third  person,  without  notice  of  the  cove- 
nant, may  lie  enjoined  from  publishing  or  selling  a  book  -> 
violation  of  it.8  The  same  principle  would  doubtless  apply  in 
the  case  of  a  negative  covenant,  not  express,  but  clearly  im- 
plied  and  understood  by  all  the  parties.  It  has  been  held  that 
an  actor  may  bind  himself  by  an  implied  stipulation  not  to  act 
in  any  other  theatre  than  that  for  which  he  is  regularly  en- 
gaged ;  and  a  court  of  equity  will  enjoin  him  from  violating 
such  covenant.4  There  is  uo  reason  why  literary  conti 
should  not  come  within  the  same  rule.5 

Author  may  not  Reproduce  'Work  after  Bale  of  Copyright.  — 
After  an  author  has  sold  the  copyright  in  a  book,  he  is  not 
free  to  reproduce  substantially  the  same  matter  in  another 
work.     Even  in   the  absence  of  any  special  agreement,  the 


1  Morris  i'.  Colman,  18  Ves.  437. 
"  I  cannot  therefore,"  said  the  Lord 
Chancellor,  *■  see  any  tiling  unreason- 
able in  this  On  the  contrary,  it  is  a 
Contract  "liirh  all  [i.'irtM li  may  con- 
sider as  Affording  the  most  eligible,  if 
not  the  only,  meanB  of  making  this 
theatre  profitable  to  them  all  as  pro- 
prietors, authors,  or  in  any  other  char- 
acter which  they  are  by  the  contract 
to  hold." 

3  Bnrrield  v.  Nicholson,  2  Sim.  & 
St.  1 ;  Brooke  i\  Chitty,  2  Coop, 
{temp.    Cottcnham)    21B ;    Colburn    9, 


Strums,  2  Hare,  648,  668;  Warae  ». 
Rouiledge,  I-aw  Rep.  18  Eq  4'>T. 
W«rd  v.  Bet-ton,  Law  Rep.  19  1 

*  Collnini  ".  Simms,  npra;  and  see 
Barriehi  i>.  Nicholson,  m 

*  Montague  v.  Flockton,  Law  Rep. 
16  Eq   180.     See  also  Webster  I 

Ion,  3  Jur  w.  h.  432  ;  Fecluer  r.  Mont- 
gomery, 83  Bear.  22;  Duly  r.  Smith, 
6  Jones  &  Sp  (88  N.  Y.  Superior 
168. 

6  For  a  further  consideration  of  this 
subject  anil  the  authorities  tx-ar 
it,  see  latter  part  of  Chap   XI 
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B^cond  publication  would  he  an  infringement  of  the  copyright 

**■   the  first.1 

i 

Way    Publisher    make    Changes    in    Author's    Manuscript  ?  — 
*lie  question   has  been  raised,  whether  a  person  who  has  ac- 
quired the  right  to  publish  a  manuscript  is  at  liberty  to  make 
^Iterations  in  it  without  the  consent  of  the  author.     In  Cox  9, 
^-*«jx,a  it  appeared  that,  the  defendant,  in  preparing  a  book  for 
use  of  tenants  and  owners  of  property,  had  engaged  the 
plaintiff,  for  a  specified  sum,  to  write  the  legal  part,  and  also 
t-o  revise  or  rewrite  the  part  prepared  by  the  defendant.     In 
tlie   agreement,  nothing  was  said  about  the  copyright,  or  in 
"Whose  name  the  work  should  be  published,  or  whether  the 
I>laintili  s  name  should  appear  as  the  author  of  that  which  he 
Was   to   write.     On   receiving  the   manuscript,  the  defendant 
d  to  the  length  and  technical  treatment  of  the  part  con- 
tributed  by   tlve   plaintiff,   which    led    to   a  controversy   as   to 
^liether  alterations  and  omissions  should  be  made  in  thin  part, 
or  whether  it  should  be   printed   without   change.      But   no 
definite  agreement  on  this  point  seems  to  have  been  reached. 
"The  defendant  proceeded  with  the  printing;  arid,  on  reading 
the  proof-sheets,  the  plaintiff  learned  that  extensive  omissions 
and   changes  in  the  legal    part   had   been   made  without  his 
knowledge  or  consent.     The  plaintiff  now  Bought  to  enjoin  the 
publication  of  the  work,  on  the  ground  that  such  use  of  his 
manuscript  would  be  injurious  to  his   reputation,  and  also  on 
the  ground  that  he  had  not  been  paid  for  bis  services.    The 
court  finding  that  "  the  plaintiff  was  evidently  in  the  subordi- 
nate position  of  assisting  in  the  production  of  a  work   which 
was  to  come  out  in  the  name,  and  as  the  work  of,  the  defend- 
ant," and  that  there  had  been  proved  no  stipulation  that  the 
defendant  should  not  make  any  alteration  in  the  manuscript, 
refused  to  grunt  the  injunction.     It  was  further  held,  that  the 
plaintiff's  remedy  for  money  due  was  at  law.8 


nicy  c.  Kelly,  1J  Ir.  Law  Rep. 
>f.  s.  15H;  Colhum  r.  Simms,  2  Hart-, 
648.  The  25  &  tfi  Vict.  e.  66,  *■  15, 
exprewly  pfabiUti  the  artist  from  if 
producing  u  painting  or  photograph 
alter  he  liaa  sold  the  original. 
*  11  Hare,  118. 


1  Alter  the  agreement  had  been 
made,  tin  plaintiff  obtained  permission 
from  tlie  defendant  to  publish  lite  legal 
part  in  M-piirnte  form;  but  the  Virc- 
(Jbiineeltor  held  thitt  tins  whs  »  volun- 
tary arrangement  that  did  not  affect 
the  original  contract. 
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The  special  facts  on  which  this  decision  was  based  should  be 
distinctly  borne  tn  miml.  The  court  intimated  that  a  different 
rule  would  apply  to  different  facts.1  The  case  decides  nothing 
as  to  the  right  of  a  person  to  make  alterations  in  a  manuscript 
which  is  to  be  published  as  the  work  and  in  the  name  of  its 
author.  Whatever  liberties  may  be  taken  with  a  production 
with  which  the  author's  name  is  not  connected,  or  whm. 
may  he  the  rights  of  a  publisher  in  making  unimportant  or 
harmless  clmnires  in  a  work  for  whose  composition  the  author 
is  to  be  held  responsible,  it  cannot  be  successfully  maintained 
that  a  publisher,  whether  he  has  bought  the  copyright  or  is 
merely  licensed  to  publish,  is  at  liberty,  without  the  consent  of 
the  author,  to  make  whatever  changes  he  may  please  in  a  com- 
position to  be  published  in  the  name  of  the  author.  In  the 
absence  of  an  express  understanding  or  special  cinunist.uicea 
to  that  effect,  sueli  a  privilego  is  not  even  impliedly  jriven  by 
a  sale  of  the  copyright,  or  a  license  to  publish.  The  unau- 
thorized exercise  of  such  freedom  with  a  manuscript  might 
seriously  hurt  the  reputation  of  the  author;  and  Ibere  is  no 
principle  to  defeat  his  right  in  equity  to  prevent  such  publica- 
tion by  injunction,  or  in  law  to  recover  damages  for  the  injury 
sustained  in  consequence  of  the  publication.  A  Court  of  Chan- 
cery has  enjoined  the  publication  of  a  book  falsely  represented 
to  be  the  work  of  a  well-known  author;2  and  a  court  of  law 


1  "  A  serious  question,"  said  Wood, 
V.  C,  "  was  then  •drafted  to,  —  but  it 
is  one  which  docs  not  arise  in  this  case, 
—  how  far  n  parly  who  had  purchased 
a  manuscript  hit!)  a  right  to  alter  it, 
and  produce  it  in  a  mutilated  form  ?  — 
how  far,  in  a  ease  in  which  the  prop- 
erty has  completely  passed,  it  is  to  be 
assimilated  to  a  case  of  goods  sold  nnd 
delivered,  and  thenceforward  in  the 
complete  damioiaQ  of  the  purchaser  f 
A  qualified  oontracl  mej  be  made:  an 
essay  may  be  supplied  to  a  magazine 
or  an  encyclopaedia  on  the  under- 
standing that  it  is  to  be  published  en- 
tire; and  it  may  be  accepted  by  the 
editor,  and  paid  for  as  what  it  purports 
to  be.  In  the  instance  of  nn  essay 
which  has  been  accepted  in  that  shape, 
the  question  might  arise,  whether  any 


curtailment  could  be  allowed  under 
that  special  contract.  But  here  there 
is  no  such  special  contract  'Hi 
tract  is  that  the  plaintiff  shall  supply 
the  defendant  with  the  matter  which  is 
required,  in  such  a  form  aa  to  enable 
the  defendant  to  publish  it  as  hit 

I  can  find  no  circumstances  from  which 
any  such  special  oontrnct  as  I  hare 
mentioned  can  l>e  inferred.  The  plain- 
tiff has  indeed  nought  tn  make  it  a 
stipulation  tiiat  hit  contribution  nf  the 
legal  materials  shall  not  be  put 
otherwise  than  entire;  but  this  stipula- 
tion lm>  in.  foundation  in  the  original 
contract  upon   which   his  case  r 

II  Hare,  184 

*  Byron  ».  Johnston,  2  Merir.  29^ 
Harte  V.  l>e  Witt,  1  Cent.  Law  Jour.. 
MA 
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awarded  damages  for  the  injury  done  to  the  reputation  of 
an  author  by  the  publication  of  an  erroneous  edition  of  a  book, 

ed  by  another,  but  with  a  titli  uding  to  mislead  the 

public  to  believe  that  the  edition  had  been  revised  by  the 
author.1  In  the  latter  ease,  the  publisher  charged  with  wrong 
was  the  owner  of  the  copyright  by  purchase  from  the  author  ; 
and  in  both  eases  the  controlling  principle  was,  that  a  person 
shall  not  be  held  up  to  the  public  as  the  author  of  that  which 
he  has  Mrf  written.  The  general  principle  is  tho  same  what 
what  is  published  i.s  materially  different  from  that  written  by 
the  author. 

Publisher  Liable  for  Injury  to  Author  by  False  Representations 
as  to  Authorship  of  Revised  Edition.  —  When  a  publisher  is  the 
owner  of  the  copyright,  he  is  entitled,  without  the  con- 
sent of  the  author,  to  publish  successive  editions  of  the  work, 
with  additions  and  correotioue  j  and,  in  bringing  out  new  editions, 
may  perhaps  make  such  omissions  and  other  changes  in  the 
_mal  as  will  not  injure  the  reputation  of  the  author.     But 
such  ivvision,  when  done  by  another,  cannot  lawfully  be  repre- 
-  having  bean  made  by  the  author  of  the  original.      In 
Archbuld  v.  Sweet,1  tho  facts  showed  that  the  plaintiff,  having 
prepared  a  second  edition  of  his  work  on  criminal  law,  had  sold 
the  copyright  to  the  defendant,  who  published  the  book.    After- 
ward, the  defendant  published  a  third  edition,  prepared  by  an 

»r  whose  name  did  not  appear  in  the  book.  The  title-page 
represented  the  ■fork  to  be  M  A  Summary  of  the  Law  relative 
to  Pleading  and  Evidence  in  Criminal  Cases,  .  .  .  by  J.  F. 
A:  -hUild,  Esq.,  Barrister  at  Law.  Third  edition,  with  n 
considerable  additions."  The  plaintiff  proved  that  there  were 
numerous  gross  blunders  in  tho  third  edition,  and  alleged  that 
>ii  would  thereby  be  injured,  as  the  public  would 
be  led  to  believe  that  that  edition  had  been  prepared  by  him. 
Lord  Tenterden  instructed  the  jury,  that  if  they  found  that 
i-ini:  reasonable  care,  would  be  led  to  believe  that 
the  thud  edition  had  been  revised  by  the  plaintiff,  tho  lat- 
ti-r  eras  entitled  to  damages.  The  verdict  was  against  the 
defendant. 

•  An  rfcbold  r.  Sweet,  >'-/  Tallrs.  1   C.  B.  898,  where  It  wa*  held 

*  6  Car.  &  P  Seeley  ».  that  there  can  hi-  no  copyright  ins  book 
Fi«her.  II  Sim  .'»M.  treated  in  latter  falsely  represented  to  W- the  work  of  a 
part  of  Chap.   XI.;    also,   Wright  v.  well-known  author.    See  anU,  p.  iy& 
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Publisher  Entitled  to  Damages  -when  Author  Refuses  to  Supply^ 
Rest  of  Manuscript  after  Part  is  Printed.  —  Where  it  lia<i   beeim 
agreed  that  the  publishers  should  publish  a  manusci  ipt  hi  their— 
own  expense,  and  divide  the  profits  with  the  author,  and,  alter- 
part  of  the  book  had  been  printed,  the  author  refused  to  supply 
tlie  rest  of  the  manuscript,  it  was  held,  in  an  action  for  bi 
contract,  that  the  publishers  were  entitled  t«i  recover  the  amount 
which  they  had  expended  in  printing,  and  of  the  profits  which 
they  would  probably  have  realized  by  publication.     In  answer 
to  the  objection  that  the  action  was  brought  by  one  partner 
against  another  for  the  recovery  of  partnership  profits,  and 
therefore  could  not  he  maintained,  Lord  Elleuborongh  said: 
M  The  action  is  not  brought  against  the  defendant  to  recover 
partnership  profits,  but  for  not  contributing  his  lab.tr  towards 
the  attainment  of  profits  to  be  subsequently  divided  between 
the  parties."  1 

Copies  Printed  to  Replace  those  Destroyed  by  Fire  not  a  Hew 
Edition.  —  It  has  been  held  by  the  Scotch  Court  of  Session  tlmt 
an  editor,  under  an  agreement  that  lie  should  prepare  every 
new  edition  of  a  work,  and  should  receive  a  certain  sum  for  hi* 
services,  is  not  entitled  to  superintend,  or  to  claim  pay  for,  the  re- 
printing of  a  part  of  the  work  to  replace  copies  destroyed  by  fire. 
The  copies  reprinted  under  such  circumstances  do  not  form  a 
new  edition,  but  go  to  replace  the  part  of  the  edition  destroyed.' 
Unlawful  Publication*. —  A  contract  for  the  publication  of  :i 
book  which  it  is  unlawful  to  publish  is  not  valid.3     But  R 


1  Gale  iv  Leckie.  2  Stark.  108,  In 
Brook  v.  Went  worth,  decided  in  1798, 
3  Anstr.  881,  it  apjieared  that  the 
plaintiff  had  agreed  to  publish  a  work 
written  by  the  defendant,  and  tlmt  (lie 
former  should  hAve  a  part  of  the  profits, 
and  be  reimbursed  by  the  author  for 
money  advanced  for  publication.  Hav- 
ing advanced  a  considerable  sura,  the 
publisher  refused  to  go  on  with  the 
printing  until  what  was  due  him  should 
be  paid.  The  defendant  then  agreed 
with  another  bookseller  for  the  publi- 
cation of  the  book,  when  the  plaintiff 
applied  for  an  injunction  to  restrain 
audi  publication  until  he  should  be 
paid  the  amount  of  his  claim.  The 
court  ilfjKimill  the  opinion  that  "  the 
plaintiff  was  entitled   to   have   an   in- 


junction on  such  an  agreement,  as  well 
as  if  he  had  absolutely  purchased  the 
copyright."  Bat  a  ectth/ment  »« 
made  by  the  parties. 

As  this   was    simply  a    data    for 
money   by  the  plaintiff   who  did  not 
seek  to  enforce  aright  to  pub: 
book,  and  did  not  allege   any  injur) 
arising   from   publication    by   another, 
it  may  be  doubted  whether  this  was 
a  case  for  an  injunction.     The  plain- 
tiff's remedy  was  an  action  at  I  i 
h  of  contract  as  in  Gale  r.  ! 
infra,  ami  I'dx  P,  fox.  11  Hare.  11^ 

a  Blackwood    v.   Brewster,   23    Sc 
Sess.  Cas.  2d  ser.  1  tit 

*  Gale    p.    Leckie,    2    Stark 
lViplelt   i'.   Stockdale,    1    Kyan   &   M. 
837  ;  Clay  v.  Yates,  1  Hurl.  &  N.  78. 
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this  defence  was  set  up,  and  the  work  itself  was  not  produced, 
and  no  evidence  of  its  character  was  offered,  the  court  instructed 
the  jury  that  they  were  not  to  presume  that  the  book  was 
obnoxious.1 

It  has  been  held  that  a  printer  cannot  maintain  an  action 
against  a  publisher  for  money  due  for  printing  an  obscene 
book.2  But  where  a  printer,  after  priuting  part  of  a  book, 
received  the  manuscript  of  the  other  part,  and  found  it  to 
be  libellous,  it  was  held  that  he  was  not  bound  to  print  the 
libellous  part,  and  was  entitled  to  recover  for  what  he  had 
printed.8 

Cyclopaedias  and  Periodicals.  —  In  England,  them  are  statu- 
tory provisions  concerning  the  respective  rights  of  author  and 
publisher  in  articles  published  in  cyclopaedias,  magazines,  re- 
views, and  other  periodicals.4  In  the  absence  of  an  express  or 
implied  agreement  to  the  contrary,  a  license  to  use  a  compo- 
sition in  a  named  publication  gives  the  publisher  no  right  to 
publish  it  in  a  separate  or  other  form  not  within  the  meaning 
of  the  contract.6  And  the  same  is  true  independently  of  the 
statutory  regulations.6 


1  Gale  p.  Leckie.  2  Stark.  107. 
*  Poplett    .-.    Stockdale,  1   Hyan  & 
M.  837.     Best,  C.  J.,  said  that  "  no  per- 
ton  who  lias  contributed  his  assistance 
to  the  publication  of  Mich  a  work  can 
recover  in  a  court  of  justice  any  com- 
pensation fur  luhor  so  bestowed.     The 
person  who  lends  himself  to  the  viola- 
tion of  the  public  morals   and  laws  of 
untry  shall  not  have  the  assist- 
•nee  of  those  laws  to  carry  into  execu- 
tes a  purpose." 

i  .»>•  ..  Yates,  1  Hurl  &  N.  78. 
jury,"  said  Pollock,  C.  H. 
••that  if  the  plaintiff  agreed  to  print 
lion  and  the  treatise,  and   so 
D.nda>rt'H>k  to  print  that  which  he  knew 
to  be   liliellous,   and   afterwards    said 
that  he  would  not  print  both,  in  such 
case  he  could  not  recover.     I  think  his 
right  to  recover  rest*  entirely  on  this 
I,  that   he  had  been    furnished 
with   the   treatise    without  the   dedica- 
tion     The    dedication   was    afterwards 
sent;    but    he    had    no  opportunity    of 
reading  it   until   after  it   was  printed. 


He  then  discovered  that  it  was  libellous, 
and  refused  to  permit  the  defendant 
to  have  it.  I  think  thai  if  a  contract 
is  fiona  jide  entered  into  by  a  printer 
to  print  a  work  consisting  of  two  parts, 
and  at  the  time  he  enters  into  the  con- 
tract be  has  no  means  of  knowing  that 
one  part  is  unlawful,  ami  lie  executes 
both,  but  afterwards  suppresses  that 
which  is  unlawful,  there  is  an  in 
undertaking  on  the  part  of  the  person 
employing  him  to  pay  for  so  much  of 
the  work  as  is  lawful."     Ibid.  78. 

•  6  &  6  Vict.  c.  45,  s.  18. 

»  Bishop  of  Hereford  v.  Griffin,  16 
Sim  190 J  Mnvhew  ft.  Maxwell,  1 
Johns.  &  H.  312;  Smith  ft,  Johnson, 
4  Gift.  632;  Strahan  ft.  Graham,  16  L. 
T.  k.  a.  87.  on  ap.  17  Id.  467.  For  a 
fuller  consideration  of  the  rights  of  the 
parties  to  an  agreement  governed  by 
section   is  of  6  &  6  Vict.  c.   46,  see 

ante,  p. 

•  Stewart  v.  Black,  0  Stt.  Seas.  Cas. 
2d  ser.  Ltt&  The  rights  of  the  re- 
spective parties  in  the    United  States 
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Where  an  author  had  been  engaged  to  write  an  article  for 
a  periodical,  and  before  the  article  was  done,  and  before  the 
publication  or  delivery  of  any  part  of  it,  the  periodical  was 
discontinued,  it  waa  held  that  the  publishers  were  not  entitled 
to  claim  the  completion  of  the  article  for  publication  in  a 
separate  form,  but  were  bound  to  pay  a  fair  sum  for  the  part 
that  had  been  written.1 

Title  of  Magazine  Partnership  Property.  —  Where  an  editor 
and  publishers  have  formed  a  partnership  for  the  publication 
of  a  magazine  of  which  they  are  joint  owners,  the  editor,  having 
taken  steps  to  dissolve  the  partnership  with  the  view  of  e> 
Halting  another  periodical,  is  not  at  liberty  to  advertise  the 
discontinuance  of  the  first  magazine.  The  title  of  the  latter 
and  the  right  to  publish  it  are  partnership  property,  and  may 
be  sold  for  the  benefit  of  the  partners.  But  the  editor  may 
advertise  its  discontinuance  by  him,  or  as  far  as  he  is  con- 
cerned.3 

Name  of  Editor  not  Part  of  Title.  —  In    Crookes  v.  Petter,'  ^c^-,* 
it  appeared  that  an  agreement  had  been  made  that  the  plaintiff,  ^~3B, 
for  a  sum  to  be  determined   by   the   nuiuher  of  copies  sold,^~  -Ml, 
should  be  the  editor  of  a  periodical  owned  by  the  defendants., 
and  to  be  published  by  them  under  a  title  to  be  agreed  on.  _ 
After  it  had  been  published  for  about  a  year  with  the  title  or-_»  «r 
heading,  u  The  Photographic  News,  a  Weekly  Record  of  the^» 
Progress  of  Photography,  Edited  by  W.  Crookes,  F.  C.  S.,"  andafc-*  *1 
with  a  printed  notice  that  all  editorial  communications  shouldjfc* 
be  addressed  to  the  editor,  the  plaintiff  sought  to  have  the  defend — ^J& 
ants  enjoined  from  interfering  with  his  editorial  management-  -c*"  al- 
and from  publishing  the  periodical  without  his  name  as  editonr  <z*or 
appearing  in   the  title,  or  in   some  other    place,  or   without"  -*  •  l,f 
a   printed    notice    that    editorial    communications   should    \n>-<   *fhe 
addressed  to  him.    The  court  refused  to  grant  an  injunction  or*  «_*«>u 
the  grounds  that  the  title   of  the  periodical   had    not   bee»  -rr^en 
changed  by  the  omission  of  the  editor's  name,  which  was  not       ^&t& 


5 


in  the  case  of  articles  published  in 
niHnaziiu'9  »•"'  oilier  periodicals  are 
considered,  nuir,  p.  259. 

I  FlUoM  v.  Cultiuni,  5  Car.  &  P. 
58,  on  ap.  8  Bitig.  14. 


I  Bradbury   v.   Dickens,    27    Bea  - 
58.     See  also  Constable  t>.  Bre«  - 
So.  Sess.  Cas.  214  ;  Hogg  r.  Kirby. 
Ves,  215. 

»  3  L.  T.  w.  a.  226. 
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part  of  the  title,  and  that  there  was  no  stipulation,  express  or 
implied,  in  th*e  agreement  that  the  defendants  should  not  do 
^"liat  the  plaintiff  sought  to  enjoin  them  from  doing. 

Joint  Owner*  of  Copyright.  —  Joint  owners  of  the  copyright 

Qaay  make  any  agreement  between  themselves  with  reference  to 

trie  printing,  publication,  and  sale  of  a  book;  and  such  con- 

r  will  lie  binding  on  them,  although  it  may  not  be  valid  as 

Far  as  other  persons  are  concerned,1 

In  Carter  i\  Bailey,  it  was  held  by  the  Supreme  Court  of 
-  Jrfaine  that  one  owner  in  common  of  a  copyright,  who  at  his 
own  expense  has  published  and  sold  the  hook  copyrighted,  is 

(not  liable,  in  the  absence  of  an  agreement  inter  aese,  to  account 
to  his  co-owner.2 
literary  Contracts  Governed   by  Statute   of  Frauds.  —  There 
appears  to  be  no  reason   why  the  general  principles  of  the 
Statute  of  Frauds  should  not  apply  to  literary  as  well  as  to 

I  other  contracts.3  In  Sweet  v.  Lee,*  it  appeared  that  the  agree- 
ment for  the  publication  of  a  dictionary  of  legal  practice  was 
contained  in  a  memorandum  which  was  signed  with  the  initials 


»  Gould  p.  Banks.  8  Wend.  (N.  Y.) 
"  There   is   no  principle   or  au- 
thority," said  Nelson,  J-,  "  which  will 
inliil>ii  such  a  contract  between  par- 
ties, because  they  may  be  partners  in 
the   subject-matter  of   it.     They  may 
bind    themselves    by   a   private   agree- 
'incerning  the  partnership  busi- 
ness; but,  so  far  as  third  persons  may 
totaled,  it  would  be  inoperative 
aa  to  ten."    Ibid.  568. 

*  64  Me.  458.  ■  In  the  absence  of 
ntract  modifying  their  relations," 
aaid  Virgin.  J.,  "  they  are  simply  own- 
ers in  common,  as  the  plaintiff  has 
alleged,  each  owning  a  distinct  but 
undivided  part,  which,  c.r  aaj  part  of 
which,  alone  he  can  sell,  as  in  the  case 
I  son*]  chattels.  The  statute  con- 
fers upon  all  the  owners  full  power, 
without  exacting  any  obligation  in 
tt>  print,  publish,  and  sell.  It 
pre*  no  superior  right  to  either,  — 
the  only  restriction  being  as  to  time. 
All  others  within  that  period,  having 
no  license  from  them  or  some  one  of 
them,  are  excluded.    Each  can  exercise 


his  own  right  alone,  without  using  or 
receiving  any  aid  or  benefit  whatever 
from  the  title  or  property  of  the  others. 
But  if  none  ho  allowed  to  enjoy  his 
legal  interest  without  the  oonawrt  of 
all,  then  one,  by  withholding  his  con- 
sent, might  practically  destroy  the 
value  of  the  whole  use.  And  a  use 
only  upon  condition  of  accounting  for 
profits  would  compel  a  disuse,  or  a 
risk  of  skill,  capital,  and  time,  with  no 
right  to  cull  for  a  sharing  of  possible 
losses.  When  one  owner,  by  exercis- 
ing a  right  expressly  conferred  upon 
him,  in  no  wise  molests  the  right,  title, 
possession,  or  estate  of  his  co-owners, 
or  hinders  them  from  a  full  enjoyment, 
or  sale  and  transfer,  of  their  whole 
property,  we  fail  to  perceive  any  prin- 
ciple of  equity  which  would  require 
him  to  account  therefor.  If  owners 
of  such  property  would  have  the  result 
otherwise,  they  must  bring  it  about 
by  contract."    Ibid.  4tt;t. 

*  See  Strahan  v.  Graham,  16  L.  T. 
k.  s.  87,  on  ap.  17  Id.  467. 

•  8  Man.  &  Gr.  462. 
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of  the  publisher  and  of  the  author ;  and  was  to  the  effect  that  the 
latter  should  receive  £80  a  year  for  five  years,  and  £60  a  year 
for  the  rest  of  his  life,  if  he  should  live  longer  than  five  years. 
This  was  held  to  be  void  under  the  Statute  of  Frauds ; l  because, 
being  a  memorandum  of  an  agreement  not  to  be  performed 
within  a  year,  no  consideration  was  expressed  on  the  face  of  it, 
and  it  was  without  any  signature  other  than  the  initials  of  the 
parties.  The  plaintiff,  therefore,  was  not  entitled  to  damages 
claimed  to  have  been  sustained  by  the  failure  of  the  defendant 
to  perform  his  agreement  to  prepare  a  new  edition.  Nor, 
although  the  contract  was  void,  could  the  plaintiff,  having  paid 
for  several  years  the  sums  mentioned  in  the  memorandum, 
recover  the  money  so  paid  on  the  ground  of  failure  of  cons'n. 
ation. 

An  agreement  by  a  printer  to  find   the   paper   and    print 
a  book  has  been  held  not  to  be  a  contract  for  the  sale  of  goods 
within  the  Statute  of  Frauds.3     The  printer  is  entitled  Bud 
verbal  agreement  of  this  kind  to  recover  for  work  done  anc 
materials  supplied.8 


>  29  Car.  II.  c.  3,  b.  4. 

*  29  Car.  II.  c.  8,  a.  17,  aa  extended  by  9  Geo.  IV.  c.  14,  a. 

a  Clay  o.  Yatea,  1  Hurl,  ft  ».  78. 
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CHAPTER  VIII. 


riRACY. 


Piracy  Defined,  and  Distinguished  from  Plagiarism.  —  III  the 
law  of  copyright,  piracy  is  the  use  of  literary  property  in  viola- 
tion of  the  legal  rights  of  the  owner.  The  meaning  of  in- 
fringement is  the  same.  Neither  word  is  properly  used  where 
no  legal  rights  are  invaded,  Ilenee,  strictly  speaking,  it  is  not 
piracy  to  take  without  authority  either  a  part  or  the  whole  of 
what  another  has  written,  if  neither  a  statute  nor  the  common 
law  is  thereby  violated.  Such  act  may  be  plagiarism,  which  is 
a  moral  hut  not  necessarily  a  legal  wrong;  but,  to  constitute 
piracy,  there  must  be  an  act  against  the  law.  Plagiarism  fur- 
ther differs  from  piracy  in  that  the  plagiarist  falsely  offers  as 
his  own  what  he  has  taken  from  the  writings  of  another.  The 
pirate  may  or  may  not  do  this.  Hence,  there  may  he  an  unau- 
thorized appropriation  of  literary  property  which  is  neither 
piracy  nor  plagiarism,  as  the  republication  in  the  United  States 
of  the  work  of  a  foreign  author.  This  is  not  piracy,  because  no 
law  is  violated ;  and,  without  misrepresentation  as  to  authorship, 
s  not  plagiarism.  So,  also,  the  same  act  may  be  at  once 
plagiarism  and  piracy. 

The  word  piracy  is  applied  to  the  unlawful  taking  of  any 
kind  of  intellectual  property,  whether  literary,  dramatic,  or  art. 
Nor  is  its  use  restricted  to  productions  published  and  protected 
by  statute.  The  violation  of  common-law  rights  by  publicly 
reading  a  literary  composition,  representing  a  manuscript 
drama,  making  or  exhibiting  copies  of  a  work  of  art,  may 
properly  be  called  piracy. 

Fundamental  Principles  by  which  Piracy  i»  Determined.  —  The 

legislature  has  not  defined  piracy,  or  indicated  how  far  a  per- 
son may  lawfully  go  in  appropriating  the  results  of  another's 
labors.     The  English  statute  prohibits  any  one  without  au- 
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thority  from  printing,  publishing,  importing,  or  selling  "any 
book  in   which   there   shall  be  subsisting  copyright."  1     The 
law  of  the  United  States  prohibits  the  printing,  publication, 
sale,    or   importing   of   **  any  copy "  of  a   book   entitled  to 
protection.3     The  language  of  the  earlier  statutes  in  both 
countries  was  substantially  the  same.    "  Book  M  in  the  English, 
and  "copy  "  in  the  American,  law  are  here  used  for  the  same 
purpose,  and  with  the  same  meaning  ;  but  both  acts  are  silent 
as  to  what  that  purpose  and  meaning  are.     A  literal  reprint  of 
an  entire  work  is  obviously  a  copy.     But  is  the  republication 
of  a  part  of  a  book  within  the  statutory  prohibition?     Is  tin.' 
meaning  of  the  word  copy,  as  here  used,  limited  to  verbatim 
transcripts,  or  does  it  extend  to  paraphrases  and  servile  imita- 
tions ?    Is  the  unlicensed  translation,  dramatization,  or  abridg- 
ment of  a  copyrighted  work  piratical  ?      Did  the  legislature 
intend  to  protect  the  substance  of  a  literary  composition 
merely  its  verbal  form  ?     These  and  kindred  questions  have 
been  left  to  the  courts.     They  are  to  be  determined  by  adjudi- 
cated principles. 

The  declared  object  of  the  copyright  laws  is  to  encourage 
learning,  and  to  secure  authors  in  the  enjoyment  of  the  fruits 
of  their  labors.  As  a  means  to  this  end,  the  legislature  kai 
guaranteed  protection  to  literary  property,  and  has  declared 
the  unlicensed  use  -of  that  property  to  be  piracy.  We  must 
first  understand  what  that  is  for  which  protection  is  given, 
before  we  can  determine  what  is  an  unlawful  use  of  it.  It  has 
beeu  shown  elsewhere  that  literary  property  is  not  limited  to 
the  precise  form  of  words,  the  identical  language,  in  which  a 
composition  is  expressed,  but  that  it  is  in  the  intellectual  cre- 
ation of  which  language  is  but  a  means  of  expression  and 
communication.3  The  same  production  may  be  expressed  and 
communicated  in  various  languages,  without  affecting  its  iden- 
tity. The  means  of  communication  are  changed  ;  hut  the 
thing  communicated  remains  the  same.  So,  in  the  same  lan- 
guage, the  words  may  be  varied  ;  but  the  substantial  identity 
of  the  composition  is  preserved.    It  is  this  intellectual  produc- 


»  6  &  6  Vict  c.  46,  i.  15. 
s  U.  S.  Kev.  St.  b.  4964. 
•  See  ante,  p.  97. 
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tion,  and  not  merely  one  form  of  language  in  which  it  may  he 

ex]>ns.M'<l,  which  is  the  fruit  of  the  author's  genius  or  mental 

labor.     It  is  this  which  is  his  property,  ami  to  which  the  law 

guarantees  protection.    It  is  this  whose  unlawful  appropriation 

is  piracy.    Property  cannot  exist  in  simple  ideas  and  thoughts; 

ont  only  in   their  arrangement   and  combination.     It  is  this 

association  that  forms  a  literary  composition;  and,  unless  this 

o«"  a  substantial  part  of  it  be  taken,  there  is  no  appropriation 

of  property.     Hence  ideas,  thoughts,  sentiments,  Ac,  where- 

99m  found,  may  he  appropriated  by  any  one.     But,  to  take 

''^m  in  their   association   is   to   take   the   production    itself. 

™o  reproduce  the  whole  or  a  large  part  of  the  composition, 

eren  though  the  language  of  the  original  be  paraphrased  or 

translated,  is  to  appropriate  what  another  lias  produced,  and 

^hat  rightly  belongs  to  him. 

iVue  Test  of  Piracy.  —  As  the  owner  of  material  possessions 
t3a^y  assert  his   rights  wherever  or  in  whatever  disguise  his 
Property  is  found,  so  the  author  of  a  literary  composition  may 
c*aim  it  as  his  own,  in  whatever  language  or  form  of  words  it 
c*a.n  be  identified  as  his  production.     The  true  test  of  piracy, 
■*^n,  is  not  whether  a  composition  is  copied  in  the  same  lan- 
guage or  the  exact  words  of  the  original,  but  whether  in  sub- 
8^nce  it  is  reproduced  ;  not  whether  the  whole,  but  whether 
a  *Oaterial  part,  is  taken.     In  this  view  of  the  subject,  it  is  no 
^^fence  of  piracy  that  the  work  entitled  to  protection  has  not 
°^on  copied  literally;  that  it  has  been  translated  into  another 
language;  that  it  has  been  dramatized  ;  that  the  whole  has  not 
been  taken  ;  that  it  has  been  abridged  ;  that  it  is  reproduced 
***     a  new  and  more  useful  form.     The  controlling  question 
always  is,  whether  the  substance  of  the  work  is  taken  without 
*utnority. 

If  the  provision  of  the  English  statute  which  declares  that 
Ho  one  without  license  shall  publish  vt  any  book  "  protected  by 
copyright,  or  that  of  the  American  act  which  prohibits  the  un- 
authorized republication  of  M  any  copy  "  of  a  copyrighted  work, 
were  construed  to  mean,  that  the  law  is  violated  only  when  a 
literal  copy  of  the  work  is  reprinted,  it  is  obvious  that  there 
would  be  practically  little  protection  for  literary  property ;  and 
the  purpose  of  the  legislature  would  be  almost  wholly  defeated. 

25 
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To  escape  the  penalty  of  piracy,  it  would  only  be  necessary  to 
pftrapbrtM  or  translate  the  language  of  the  original,  or  repro- 
duce  the  work  in  another  form.     In  this  way,  all  that  is  val- 
uable in  a  literary  production  might  be  appropriated  by  any 
one  with  impunity.     I  have  endeavored  to  explain  the  true 
fundamental  principles  which  govern  piracy,  and  to  point  out 
those  by  whose  application  alone  effect  can  be  given  to  the  intent 
of  the  legislature,  and  the  protection  guaranteed  to  literary 
property  by  the  copyright  statutes  be  secured.     On  these  prin- 
ciples rest  the  great  body  of  the  judgments  relating  to  piracy 
In  some  cases,  they  have   been   overlooked   or   disregarded, 
and  judicial    opinions   and  dn'ta  marked  with   inconsistency 
and    injustice   have    been    expressed.      But,   in    general,  tlic 
courts  have  liberally  and   soundly  expounded    the  law,  ami 
established  principles  broad  enough  to  protect  the  substunti 
fruits  of  literary  labor.     Mr.  Justice  Story  affirmed  a  funda- 
ittfintal  principle  of  the  law  of  copyright  when  he  held  that  a 
work,  to  be  free  from  piracy,  must  be  the  result  of  the  author' 
"  own  labor,  skill,  and  use  of  common  materials  and  coram 
sources  of  knowledge  open  to  all  men."  l   And  Vice-Chai 
Wood,  afterward  Lord  Chancellor  Hatherley,  following  a  long 
line  of  English  decisions,  gave  expression  to  the  same  princi- 
ple, when  he  said,  "  No  man  is  entitled  to  avail  himself  of  the 
previous  labors  of  another,  for  the  purpose  of  conveying  to  the 
public  the  same  information,  although  he  may  append  ad 
tional  information  to  that  already  published.'"  3 


. 


Lawful  Uses  of  Copyrighted  Works.  —  I.  Fair  Use  by 

Quotation. 


. 


It  is  a  recognized  principle  that  every  author,  compiler, 
publisher  may  make  certain  uses  of  a  copyrighted  work,  in  the 
preparation  of  a  rival  or  other  publication.  The  recognition 
of  this  doctrine  is  essential  to  the  growth  of  knowledge 
it  would  obviously  be  a  hindrance  to  learning  if  every  work 
were  a  sealed  book  to  all  subsequent  authors.  The  law,  there- 
fore, wisely  allows  a  "  fair  use  "  to  be  made  of  every  copy- 


1  Emeraon  v.  DaTies,  8  Story,  798. 

-  Scott  v.  Stanford,  Law  Hep.  8  Eq.  724. 
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righted  production  :  and  this  liberty  is  consistent  with  the  true 
purpose  of  the  Saw  to  give  to  the  earlier  author  adequate  pro- 
GtottU  for  the  results  of  his  labor.     But  to  determine  the  ex- 
tent of  this  license,  and  to  draw  the  line  between  a  fair  and  an 
unlawful  use,  is  often  one  of  the  most  difficult  problem*  in  the 
law  of  copyright.     The  question  must  generally  be  determined 
by  the  special  facts  in  each  case.     What  will  he  considered  a 
fair  use  in  one  case  may  amount  to  piraey  In  another.     The 
question  of  fair  use  will  lie  considered  under  two  heads:  First, 
W'hen  verlnitiu}  extrarts  b.ive  been  taken  from  the  copyrighted 
■work,  either  with  or  without  acknowledgment ;  second,  when 
tl»e    copyrighted  work  has  been  otherwise  used  in  the  prepara- 
tion of  another  publication. 

Extracts  for  Criticism.  —  Of  the  former  class,  the  most  cum- 
*non  instances  arise  when  extracts  are  taken  for  purposes  of 
criticism  or  review.     The  critic  or  reviewer  may  make  liberal 
quotations  from  the  original  work,  with  or  without  acknowl- 
edgement of  the  source,  and  either  for  favorable  or  unfavora- 
ble comment.     The  criticism  and  extracts  may  be  published  in 
a  newspaper,  magazine,  book,  or  other  form.    But,  in  the  exer- 
cise of  this  privilege,  no  person  will  be  allowed  to  republish  in 
t  lie  form  of  quotations  a  valuable  part  of  a  copyrighted  work, 
arid  thus  to  an  injurious  extent  to  supersede  the  original.1 


1  Br.  Roworth  v,  Wilkes.  1  Camp. 

WUkins    i.   Aikin,    17    Ves.   4-J2; 

Wliiulngham  B    Wuuler,  2  Swans.  4l'S  ; 

M*wnun  p.  Tegg,  2  Buss.  886;  Bell 

v.  Whitehead,  3  Jur.  68 ;  Campbell  t'. 

I  li  Sim   81 ;  Bohn  d.  Bogue,  10 

Av.flO  |  BUck  v.  Murray,  B  8e,  Bet*. 

C««.  3d  ser.  341;  Bradbury  v.  llotlen, 

L***  Rep.  S  E\<h   1  ;  Smith  p.  Ciiatto, 

I      ■     -     7  7 "..     Am.  Folsom  v. 


sufficient  to  show  the  merits  or  de- 
ments ol'  the  work  ;  but  they  cannot  so 
exercise  the  privilege  as  to  supersede 
the  original  book.  Sufficient  may  be 
taken  to  give  n  correct  view  of  the 
whole ;  but  the  privilege  of  making 
extracts  is  limited  to  those  objects,  and 
cannot  be  exercised  to  such  an  extent 
that  tbe  review  shall  become  a  lubftt- 
tute  for  tbe  book  reviewed."     Clifford, 


^A^n.a  Story,  100;  Story's  Executors    .1.,  Lawrence  v.  Dana,  2  Am.  L.  T.  K 
'    l '"It-ombe,  4  McLean,  306 ;  Lawrence    s.  8.  428. 
"    ^aoa.  2  Am.  L.  T.  B.  *.  i.  i 

"  A  Iteriew  will  not  in  general  serve 
*  *  aubstitute  tor  the  book   reviewed  : 


»^veii  there,  if  so  much  is  extracted 
1    it  communicates  tbe MOM  knowi- 
jfo   ^viih  the  original,  it  is  an  action- 
violation  of  literary    property." 
I  g^**   Kllenborough,  Boworth  t>.  Wilkes, 


-^t^p.  oa 

Iteviewer 


may    make    extracts 


"  Acknowledged  quotations,  even 
from  copyright  woTks,  if  they  are 
quotations  fairly  made,  either  (or  the 
purposes  of  criticism  or  of  illustration, 
are  not  infringements  of  Copyright, 
To  hold  any  thing  else  would  be  to 
sentence  to  death  all  our  reviews,  and 
tbe  greater  part  of  our  works  in  phil- 
osophy. If  indeed  the  quotation  is 
colorable,  and  made  for  tlte  mere  pur- 
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Test  of  Fair  Tjse  in  Case  of  Criticism.  —  Whether  the  limits  of 
lawful  quotation  have  Ween  exceeded  is  a  question  governed 
by  the  circumstances  of  each  case.  It  is  to  be  determined  not 
by  the  intention  of  the  critic  or  reviewer,  but  by  the  character 
of  his  publication  and  the  purpose  which  it  serves.  The  con- 
trolling inquiries  will  be,  whether  the  extracts  are  of  such  ex- 
tent, Unpovtftnoe,  or  value  that  the  publication  complained  of 
will  supersede  to  an  injurious  extent  the  original  work.  Is  a 
material  and  valuable  part  of  the  contents  of  the  original  com- 
municated by  the  compilation  ?  Will  the  latter  tend  to  dimin- 
ish i he  sale  of  the  former,  by  reason  of  being  wholly  or  partly 
a  substitute  ?  If  so,  the  results  of  the  original  author's  labors 
arc  appropriated  to  his  injury,  and  his  rights  are  invaded.1 

Unfavorable  Criticism.  —  An  important  consideration  in  these 
cases  is  the  injury  done  to  the  author  entitled  to  protection—^ 
But  this  injury  must  arise  from  the  tendency  of  the  publication 
containing  the  extracts  to  supersede  the  work  from  which  thej 
are  taken.     Damage  done  to  a  work  by  unfavorable  criticisi 
of  its  contents  does  not  enter  into  the  question  of  iufring 
ment. 

Extracts  for  Other  Purposes  than  Criticism.  —  The   principle 


pose  of  inserting  a  large  portion  of  ttie 
copyright  work,  the  result  would  be 
different  In  the  present  case,  I  see 
nothing  tn  the  quotations  colorable  or 
Improper.  Though  they  are  of  some 
length,  they  are  a  very  small  portion 
of  the  entire  work,  They  are  fairly 
anfi  legitimately  applied  to  the  illustra- 
tion of  the  ballads  to  which  they  are 
appended.  They  may  have  fittingly 
applied  to  them  (he  test  whirli  is  often 
referred  to  in  questions  of  eopyright; 
namely,  whether  they  are  likely  to 
injure  the  sale  of  the  alleged  copyright 
work.  I  am  of  opinion  that  they  are 
likely  to  do  the  very  reverse  of  this. 
I  think  no  one  can  read  these  quoin- 
dOBS,  and  rest  content  till  he  has 
acquired  and  read  the  whole  ot  tlmt 
exquisite  novel,  at  whatever  cost  within 
his  means."  Lord  Kinloch,  Black  e. 
Murray.  9  Sc.  Bess.  Cas.  Sd  ser.  856. 

1  "  We  must  often,"  said  Mr.  Justice 
Story.  "  in  Aeeidtng  ijnettSoai  of  this 
sort,  look  to  the  nature  and  object  of 


the  selections  made,  the  quantity  ar 
value  of  the  materials  used,   n  i 
degree  in  which  the  use  may  prejudi 
the   sale,   or  diminish    the    pr> 
supersede  the  objects,  of  the   i 
work."     Folsoin  v.  Marsh,  S  Btt 
Referring  to  this  language  as  Cited 
Vice-ChsncelloT  Wood  In  Bootfj  p.  Si 
ford,  Law  Hep.  8  Eq.  722.  Vice<T 
cellor  Hall  said  :  "  But  I  do  not  und  - 
stand  the  Vice-Chancellor  to  saj 
we  must  find  all  these  things  eone-»*T-- 
ring,  in  order  to  entitle  a  plaintiff        M 
relief  in  this  court."     Smith  »•.  Chac  ««*. 
31  L.  T.  n.  «.  776. 

"  Tlie  inquiry  is,"  said  Mr.  Jus  er  5c"« 
McLean,  "  what  effect  must  theextrsaa 
have  upon  the  original  work  ?  If  tli^J 
render  it  less  valuable,  by  superset  1  ■  sr«g 
its  use  in  any  degree,  the  right  of  «-l"»e 
author  la  infringed  ;  snd  it  can  l»^  <& 
no  importance  to  knnw  with  w*»*t 
intent  this  was  d  ■  ry's  Ex«e" 

tors  v.  Holcombe,  4  Mclean,  310. 
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vhich  these  privileges  are  accorded  to  reviewers  will  justly 
claim  racognittoa  in  the  case  of  other  works  whose  purpose  is 
not  strictly  that  of  criticism,  but  in  which  fair  quotation  may 
be  used  for  the  advancement  of  knowledge  and  without  harm 
to  the  original   author.     Thus,   in   the  case  of  two  or  more 
treatises  on  the  same  subject,  it  is  not  uncommon  for  the  later 
author  to  quote  the  language  of  his  predecessor,  either  to  cor- 
roborate his  own  statements  Qf  to  show  the  diversity  of  viewTs 
held  by  other  writers.     Especially  among  writers  of  law  hooks 
does  this  custom  prevail ;  and  its  lawfulness,  when  kept  within 
reasonable   l>ounds,  should  be  judicially  recognized,      When 
quotations  are  thus  made  to  serve  a  legitimate  purpose,  good 
rather  than  harm   may  he  done  to  the   earlier  author.     But 
when  it  appears  that  the  purpose  of  the  later  author  is  to  save 
himself  labor  by  taking  the  fruits  of  another's  industry  and 
learning,  and  the  extracts  are  of  such  extent  and  character  as 
to  give  a  material  value  to  the  subsequent,  treatise,  bo  tlM  sub- 
stantial injury  of  the  earlier  one,  a  case  of  infringement  may 
rbe  made  out.     For  obvious  reasons,  the  test  of  piracy  will  be 
applied  with  more  stringency  in  the  case  of  rival  works  than 
when  the  extracts  are  used  simply  foe  purposes  of  criticism  or 
illustration. 
lie  law  may  be  somewhat  liberally  construed  in  the  case 
of  an  author  who  has  taken  copyrighted  selections  to  a  mode- 
rate extent,  and  fairly  used  them  for  illustration  or  other  legi- 
timate purpose  in  a  history  of  philosophy,  literature,  |>oetry, 
in  a  treatise  whose  purpose  is  ta  give  a  biography  of  the 
author  from  whose  poMiemtions  the  quotations  are  made,  an 
ination    of    his   theories,   an    analysis   of  his   character, 
works,  Ac ;  or  in  other  productions  whose  object  is  different 
from  that  of  the  protected  publication,  and  whose  tendency  is 
to   supersede   the    original.     Here,   also,    the    freedom   of 
making  quotations  will  generally  be  more  restricted  than  in 
cz&c  of  works  of  criticism,  for  the  reason  that  puhlicatious 
lie  former  kind  have  a  greater  tendency  to  sOJMISSdfl  the 
nal   than  have  those  of  the  latter.     But  when  this  ten- 
deu<  \  i>  not  manifest,  sod  the  extracts  are  fuiiK  need  simply 
for  poroses  of  illustration  or  corroboration,  there  seems  to  be 
•  and  for  a  case  of  piracy. 
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Selections    to  Illustrate  Work   on   Poetry.  —  III    Campbell    P. 
Scott,  it  appeared  that  the  defendant  bad  published  a  Book  of 
the  Poets,  the  alleged  purpose  of  which  was  to  illustrate  the 
characteristics  of  various  poets,  and  the  progress  of  English     ^Js 
pdetry  during  the  nineteenth  century.     It  was  claimed  that  the    ^^ie 

selections  were  made  with  this  view  alone,  aud  that  the  ten M  _,. 

deney  of  the  book  was  not  to  supersede  the  original  works,  or-^-^r 
to  injure  their  authors.  But  in  the  Book  of  the  Poets  fouir»  «_jr 
hundred  and  twenty-five  selections  and  extracts,  from  forty-^r 
three  poets,  were  used  to  illustrate  an  original  essay,  twenty-  "v^  y- 
four  pages  long,  on  English  poetry  of  the  period  covered^*  —  d, 
twenty-three  biographical  sketches  of  one  page  each,  au^^^nd 
twenty  shorter  notices  or  authors.  Besides  extracts,  six  |>oem  M'mzxxs 
entire  were  taken  from  Campbell's  works.  The  chief  value  on  »  of 
the  compilation  was  obviously  in  the  selections,  and  not  in  thr  J~-:*he 
original  matter;  and  the  court  rightly  held  that  the  limits  c»  of 

lawful  quotation  had  been  exceeded.1 

For  Biography.  —  A  recent  English  case  brought  into  cok- ^con- 
troversy a  book  entitled  "  Thackeray  ana :  Notes  and  Anecdote -c»^c8, 
Illustrated  by  nearly  Six  Hundred  Sketches,  by  William  Muk-3-T  ifcfr 
peace  Thackeray."     It  purported  to  be  a  kind  of  biography  ^  ■•(' 

that  novelist,  proceeding  on  the  assumption  tbat  his  own  exp^  — pe- 
rienees  were  narrated  in  certain  of  his  novels.     Besides  sonr  m  me 
previously  unpublished  sketches  aud  caricatures  by  ThftTifrora— ■■/, 
the  publication  contained  extensive  selections  from  his  pn    — rt>- 
lished  works,  the  copyright  of  which  belonged  to  the  plaintfi 


I  11  Sim.  81.  Viee-Chancellor  Shad- 
well  said :  "  Then  is  the  work  com- 
plained of  any  thing  like  an  abridgment 
of  the  plaintiff's  work,  or  a  critique 
upon  it '  Bome «f  the  poems  are  given 
entire;  ami  lar»n>  extracts  are  given 
bom  other  poems;  and  l  cannot  think 
tliat  It  can  Ik-  considered  ns  n  IxHik  of 
criticism,  when  you  observe  the  wny  in 
which  it  ia  composed.  It  contains  seven 
hundred  find  ninety  pages,  thirty-four 
of  which  aru  taken  up  by  a  general 
disquisition  upon  the  nature  of  the 
pot-try  nt'the  nineteenth  century  ;  then, 
without  any  particular  observation 
Mag  appended  to  the  particular 
poems  and  extracts  from  poem*  which 
follow    there  are  seven  hundred  and 


fifty-eight  pages  of  selections  from 
works  of  other  authors  ;  and  thenrtlfliAtia 
I    cannot  think  that   the   work  i^  "~*a- 
plained  of  can,  in  any  way,  be  sai<  V 
be  a  book  of  iriiii-in.      If  Mure  w- 
criticol  notes  appended  to  each  sepaac 
passage,  or  to  several  of  the  pa«*a 
in   succession,    which   might    Ulusir 
them,    and    show    from    whence    .^H 
Campbell    hud   borrowed   an    idea, 
what   idea   he    had   communicated 
others,  1  could  understand  tli 
fair  criticism       Hut  there  ia,  first  of 
a  general  essay;  then  there  follow- 
mass  of  pirated  matter,   whit  h 
constitutes  the  value  of  the  volun: 
Ibid.  88. 
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Tin-  extracts  were  prefaced  by,  and  interspersed  with,  original 
comments  by  the  compiler.  It  was  maintained  in  defence  that 
the  object  of  the  book  was  to  show  that  Thackeray  had  given 
»wn  biography  in  his  principal  novels,  and  that  the  extracts 
-were  made  to  establish  that  proposition.  But  the  court  found 
that  the  effect  of  the  book  was  to  supersede,  to  a  damaging 
extent,  the  works  from  which  the  selections  had  been  made, 
and  held  it  to  be  a  case  of  piracy.1 

To  Illustrate  Career  of  Person.  —  In  a  recent  English  case,  the 
publication  complained  of  was  The  Man  of  his  Time,  the  object 
of  which  was  to  illustrate  the  career  of  Napoleon  III.  by  cari- 
catures taken  from  leading  English  and  foreign  illustrated 
papers.  Nine  caricatures,  with  their  original  headings  and 
references,  but  much  reduced  in  size,  were  copied  from  nine 
numbers  of  Fundi,  comprised  within  the  period  extending  from 

C1848  to  1867.  It  was  declared  that  the  selections  had  been 
taken  for  the  sole  purpose  of  illustrating  the  career  of  Napoleon. 
While  admitting  that  limited  extracts  might  be  taken  from 
copyrighted  works  for  a  fair  purpose  of  this  kind,  the  court 
found  that,  the  defendant  had  republished  the  caricatures  in 
1'unch  "  for  the  same  purpose  as  they  were  originally  published, 
namely,  to  excite    the   amusement  of  his  readers."      It  was 


•   Smith   r.  Chatto,   81   L.  T.  w.  s. 
?76.       See    also  Folsotn   v.    Marsh,  2 
Story.   100.     Lord    Kl<]nn   suggested  a 
Possible   case  of  fair  use  at  follows  : 
'*  There  is  no  doubt  that  a  man  cannot, 
Un  l.-rtlie  pretence  of  quotation,  pub- 
.ltlu-r    the    whole    at   part  uf  an- 
other's   work  ;     though     he    may    use, 
x*  lint  it  is  in  all  cases  very  difficult  to 
cteflne.   a  fair   quotation.      Difficulties 
ire  arisen  incases  that  have  occurred, 
■  which  I  should  have  taken  the 
aame  course  by  sending  them  to  the 
leration  ol  law.     In  the 

case  of  mnps,  for  instance :  one  man 
publishes  the  map  of  a  county;  an- 
ier  man  with  the  same  design,  if  lie 
equal  skill  and  opportunity,  will  In 
his  own  labor  produce  almost  a  fae 
and  has  a  right  to  do  so ;  but, 
fmm  his  right  through  that  median), 
was  it  ever  contended  that  he  might 
c»py  the  other  map  1     Suppose  a  pub- 


lication, professing  to  be  nn  account  of 
the  improvement  of  maps  of  the  county 
of  Middlesex,  compiling  (he  history  of 
all  the  maps  of  it  ever  published  ; 
pointing  out  the  peculiarities  belonging 
to  them,  and  giving  copies  of  them  nil  ; 
us  well  those  the  copyright  of  which 
has  expired  as  those  uf  which  it  was 
subsisting,  —  it  is  not  easy  to  say  with 
certainty  what  would  be  the  decision 
upon  such  a  case.  If  it  was  a  fair  his- 
tory of  the  maps  of  the  county  which 
had  heeii  published,  anil  the  publication 
of  the  individual  map  VM  ineieh  mo 
illustration  of  that  history,  that  is  one 
way  of  stating  it ;  hut  if  the  jury  could 
perceive  the  object  to  make  a  profit 
by  publishing  the  map  of  another  man, 
that  would  require  a  different  pflBltlit- 
ati<in  The  slightest  circumstances, 
ihcrefure,  it)  these  cases,  makes  the 
most  important  distinction."  Wilkins 
v.  Aikto,  17  Ves.  424. 
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held  that  the  defendant  had  gone  beyond  the  privilege  of  fair 
quotation,  and  therefore  a  case  of  piracy  was  made  out.1 


1  Hotten  ».  Artliur,  Ijjw  Rep.  8 
Exch,  L  Kelly,  C.  B  ,  said :  "  1  am  of 
opinion  that  the  plaintiff*  are  entitle! 
to  retain  their  verdict.  The  questions 
raised  are  of  interest  and  importance  ; 
but  it  is  difficult  to  lay  down  any  fixed 
principle  with  regard  to  them.  No 
doubt  the  matter  is,  to  a  great  extent, 
one  of  degree.  It  may  well  be  that  an 
author  might  copy  into  his  book  a 
portion  of  some  books  previously  pub 
lished.  and  yet  that  &  jury  might  be 
justified  in  finding  there  had  been  no 
infringement  of  copyright ;  whilst,  on 
the  other  hand,  the  copying  might 
take  place  under  such  circumstances 
as  clearly  to  amount  to  an  infringe- 
ment. .  .  .  Nine  of  these  pictures  the  de- 
fendant has  copied,  —  in  some  instuix  is 
alone,  in  others  with  the  addition  of 
the  printed  words  underneath  them. 
If  they  have  Iwen  bo  copied  as  to 
amount  to  a  copy  of  a  mute  rial  part  of 
the  plaintiffs'  publication,  and  the  de- 
fendant has  lints  obtained  a  profit 
which  would  or  might  otherwise  have 
been  the  plaintiffs',  then  there  has  been 
a  piracy,  for  which  the  defendant  is 
responsible. 

"  It  is  said  that  to  copy  a  single  pic- 
ture, at  all  events  could  not  be  an  in- 
fringement of  the  plaintiffs'  copyright; 
but  it  is  impossible  to  lay  that  down  as 
a  general  rule.  I  can  easily  conceive 
a  case  where  such  an  act  would  not  be 
piracy.  For  example,  where  a  picture 
is  reproduced  amongst  a  targe  collec- 
tion, published  for  an  entirely  different 
object  from  that  which  the  first  pub- 
lisher had  in  view.  We  ninst  consider 
in  such  a  case  the  intent  of  the  copyist, 
and  Ihe  nature  of  his  work.  To  turn 
for  a  moment  from  pictures  to  printed 
matter,  the  illustration  put  during  the 
argument  by  my  Brother  Brantwell 
will  explain  my  meaning.  A  traveller 
publishes  a  book  of  travels  about  some 
distant  country,  like  China.  Amongst 
oilier  things,  he  describes  some  mode 
of  preparing  food  in  u*e  there.  Then 
the  compiler  of  a  cookery-bonk  repub- 
lishes the  description.     No  one  would 


say    that   was    piracy.     So,  again,  &n 
author  publishes   a  history  illustrated 
with  woodcuts  of  the  heads  of  kingi, 
and   another   person,   writing   another 
history  of  some  other  country,  finds 
occasion  to  copy  one  of  these  wood- 
cuts.     That,  again,   would    not  be  a 
piracy.     Yet,  on  the  other   hand,  the 
copying  of  a  single  picture  may,  under 
some  circum8tances,be  an  inf ringemeiiL 
For  example,  take  the  case  of  a  work 
illustrated   by   one   engraving   of  the 
likeness    of  some   distinguished  man, 
where  no  other  likeness  is  sjxtai 
one  would  have  a  right  to  copy  that 
into  a  book  upon  any  subject  whatever, 
and  a  jury  would  in  such  a  case  rightly 
find  that  there  had  been  an  infringe- 
ment of  the  copyright. 

"  To  return  to  the  facts  of  the  present 
case,  the  defendant  has  introduced  nine 
pictures  of  the  plaintiffs'  into  what  I 
may  call  his  comic  life  of  Napoleon  I1J. ; 
is  he  by  so  doing  applying  to  his  own 
use  and  for  his  own  profit  what  other- 
wise the  plaintiffs  might  have  turned, 
and  possibly  still  may  turn,  to  a  profit- 
able account  ?     The  pictures  are  of 
great  merit,  and  no  doubt  were  largely 
paid  for,  and  by  inserting  these  cupit 1 
the     defendant     has      unquestionably 
added    to  the  value  of  his   publication. 
Why  should  this  not  be  an   in) < 
meal  1     It  was  said  by  my   B 
Parry,  in  his  able  argument,  that  the 
plaintiffs  will  never  make  such  I 
than   pictures  as   the   defendant  has 
made.      But  suppose,  as   my  Brother 
PtpjOtt  suggested,  that  after  the  catas- 
trophe which  ended  in  the  fall  of 
polriiti  III.,  the  proprietors  ol   I 
had  chosen  to  republish  all   theo 
catures  of  him,  or  that  even  nov, 
should   choose   to   do  so,    one  cannot 
help  seeing  that  the  defendant's  publi- 
cation might  cause  many,  who  would 
otherwise  have  bought,  to  refrain  from 
buying  such  a  work.     1  need  not  refer 
at  length  to  the  authorities  cited 
principle  of  them   is,  that    where  one 
man,  lor   hia  own   profit,  puts   into  his 
work  an  essential  part  of  another  man's 
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Objection    not    to    Plan,  but   Manner  of  Execution. — In  the 
three  cases  which  have  been  reviewed,  the  legal  abjection  was 
not  to  the  professed  plan  of  the  work  complained  of,  but  to  the 
maimer  in  which  the  plan  had  been  executed.     In  a  wink  pre- 
pared for  the  purposes  above  indicated,  there  is  little  doubt 
that  a  court  would  sanction  the  use  of  quotations  to  a  much 
greater  extent  than  in  one  having  a  common  object  with  the 
original.     But,  in  the  cases  cited,  the  selections  had  been  made 
too  extensively  ;  and,  instead  of  being  what  it  purported  to  lie, 
tlie    result  was  little  more  than  a  compilation  of  selections, 
serving  in  part  at  least  a*a  substitute  for  the  original. 

"Wiien  Plan  ia  Unlawful.  —  But  suppose  that  the  publication 
Complained  of  serves  two  distinct  purposes ;  that,  while  the 
osct  racts  are  honestly  used  for  criticism  or  illustration,  and  fairly 
*ervc  that  purpose,  yet  at  the  same  time  they  are  of  such  extent 
ami  character  as  to  he  capable  of  materially  superseding  the 
original  work.  On  the  principles  above  set  forth,  such  a  pub- 
*icr*.tion  must  he  regarded  as  piratical.  When  the  extracts  as 
r<- published  produce  this  effect,  the  later  author  must  change 
tiie  plan  of  his  work,  or  get  permission  to  use  the  selections. 


^ort,  from  which  that  other  may  itilJ 
e  profit,  or   from   which,  but  for 
tt»«   act  of   tin- first,  he  might   have  <le- 
rtwed  profit,    there   is   evidence   of    a 
piracy  upon  which  a  jury  should  act." 
'*  I  Am  of  the  same  opinion,"  said 
Bramweli,   B..    "  though     not    without 
tome  doubt,  —  doubt  which  it  is  natu- 
ral to  fed  in  a  case  like  this,  which  is 
on  the  border-land  between  piracy  and 
bo   piracy.     But  I  think  the  plaintiff-. 
sne  endued  to  succeed.     They  are  the 
I  rietors   of  a   sheet   of    letterpress 
*'tliintlie  meaning  of  the  act  of  l'ar- 
iianneiit.     Now,    it    is   quite    true  that, 
"  a  man  publishes  any  thing,  he 
-ses  to  add  to  the  commrm  stock 
knowledge,    and    everybody    may 
JJ^"*''    himself  of    what    is    published. 


Ttiij 


ftinv  he   illustrated    by  the  case 


f  the  compiler  of  a  cookery-hook 


-     Ir,*<  from   some    traveller's   account 

^       ll*  travels  a  receipt  for  a  new 

,jo     •     flpply in).'   that    principle   here,  it 

j,       *  *v>t  exonerate  the  defendant    If 

**^«J  said,  '  I  propose  to  illustrate  my 


history  by  extracts  from  the  satirists 
of  the  day,'  and  had  then  gone  on  to 
quote  to  a  reasonable  extent  the  opin- 
ions, or  even  the  very  words,  of  satiri- 
cal writers,  no  one  would  call  that 
piracy.  Suppose,  for  instance,  he  had 
said.  '  At  this  period  of  his  career,  Na- 
poleon was  unpopular,  and  the  subject 
of  ridicule  in  Baglttd  This  may  be 
seen  by  examining  the  sort  tit  picture* 
of  him  which  appeared  in  PtUtofe. 
Later  on,  he  became  more  popular, 
and  the  pictures  published  represented 
him  more  favorably.'  That  could  not 
have  been  complained  of.  Then  the 
defendant  would  simply  have  been 
using  the  knowledge  acquired  from 
I'unch  for  his  benefit,  as  he  would 
have  a  right  to  do.  But  here  he  has  done 
more.  He  has  not  availed  himself  of  the 
knowledge  acquired  from  Punch  ;  but 
he  has  actually  reproduced  the  very 
pictures  published  in  Punch,  and  for 
the  same  purpose  as  (hey  were  origi- 
nally published,  namely,  to  excite  the 
amusement  of  bis  readers."     Ibid.  6, 
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II.    Fair  Use  Otherwise  than  by  Quotation. 

General  Principles.  —  Tlie  fair  uses,  other  than  those  of 
mate  quotation,  which  an  author  is  privileged  to  make  of  a 
copyrighted  work  in  the  preparation  of  a  rival  or  other  publi- 
cation, are  restricted  by  recent  English  decisions  to  very  narrow 
limits.     The  later  compiler  of  a  rival  publication  may  learn 
from  o  copyrighted  work  where  to  find  and  how  to  use  mate- 
rials of  which  he  might  otherwise  be  ignorant.     He  may  <b 
from  it  information,  hints,  suggestions,  &c,  which  otherwise 
would  have  escaped  his  notice.     lie  may  use  it  as  a  guide  in 
the   preparation  of  his  own  work,  to  verify  the  accuracy  and 
completeness  of  his  own,  or  to  detect  errors,  omissions,  and 
other  faults  in  his  own.     But,  while  he  may  thus  use  the  G 
righted  work  as  a  guide  or  instructor,  he  must  go  to  the  com- 
mon sources  for  materials,  and  his  composition  must  be  the 
product  of  his  own  labor.     If,  to  a  material  extent,  he  copies 
from  the   protected   work,  or  appropriates  the   results    there 
found,  it  is  piracy.1     Speaking  of  a  bookseller's  catalogs 
Chancellor  Wood  said  :  **  The  only  fair  use  you  can  make  of 
the  work  of  another  of  this  kind  is  where  you  take  a  number  of 
such  works,  — catalogues,  dictionaries,  digests,  <fec,  —  and  look 
over  them  all,  and  then  compile  an  original  work  of  your  own, 
founded  on  the  information  you  have  extracted  from  e:ich  and 
all  of  them;  but  it  is  of  vital  importance  that  such  new  work 
should  have  no  mere  copying,  no  merely  colorable  alterations, 
no  blind  repetitions  of  obvious  errors.     1  find  all  these  things 


I 


1  Br.  Lewis  i>.  Fullartnn,  2  Beav. 
6 ;  Murray  p.  Rogue,  1  Drew.  B68 ; 
Jarruld  v.  Houlston,  8  Kay  &  J.  708 ; 
Spiers  v.  Brown,  6  W.  K.  362 ;  Kelly 
i\  Morris.  Law  Hen.  1  Eq.  097  i  Boott 
v.  Stanford,  3  Id.  718;  Morris  p.  Ash- 
bee,  7  Id.  34 ;  I'ike  t>.  Nicholas,  Law 
Rep.  6  Ch.  251  ;  Morris  p.  Wright,  Ibid, 
27& ;  Jarruld  t>,  Efeywood,  IS  W.  R  8T9 1 
Hogg  9.  Scott,  Law  Rep.  18  Eq.  -144 ; 
Am.  Lawrence  r.  Dana,  2  Am.  L.  T.  R. 
n.  a.  402;  Banks  v.  McDjvitt,  18 
Blatchf.  103. 

"  I  ili)  not  understand  that  the  rule 
prohibits  an  examination  of  previous 


works  by  the  compiler  before  he  has 
finished  his  own  book,  or  the  mere  ob- 
taining of  ideas  from  such  previous 
works ;  but  it  does  prohibit  a  use  (tf 
any  part  of  the  previous  book 
f'limwl),  with  an  intention  to  take  for 
the  purpose  of  saving  himself  Jabor." 
Shipmau,  J.,  Banks  t>.  McDiviu, 
160. 

The  two  works  in  controversy  in 
Jarrold  v.  Houlston  were  written  on 
tlie  tame  plan,  and  presented  in  the 
form  of  question  and  answer  popular 
information  on  a  variety  of  scientific 
subjects.       The    earlier     book,     Dr. 
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895 


here."" J     M  Examined  as  a  question  of  strict  law,  apart  from 
exceptional  cases,"  said  Mr.  Justice  Clifford,  "  the  privilege  of 


Of 


**intifT»  book.      Hut  these,  1  oppre- 


Brewer'a  Guide  to  Science,  had  evi- 
dently been  used  to  a  considerable  ex- 
tent in  the  preparation  of  the  Inter 
one,  although  copying  was  denied. 
Vice-Chancellor  Wood  said  :  — 

"  In  publishing  a  work,  in  the  I 

of  question  and  answer,  on  a  variety  of 

tific  •abject*,  he  [the  later  author] 

•'•i'l  a  right  to  look  to  all  those  books 

which  were  unprotected  by  copyright, 

»rnl  to  make  inch  u.-e  of  them  as  he 

ght  fit,  hy  turning  them  into  quea- 

''"nj  and  answers.     He  had  also  a  fur- 

l"er  right,  if  he  found  a  work  like  Dr. 

"revrer's.  and,  perusing  it,  was  struck 

y     seeing  —  as  I   think   has  been   the 

**«?  in  the  present  instance  —  that  the 

"Mior  had  been  led  up  to  particular 

^^^*tions  and  answers  by  the  perusal 

some  other  work,  to  have  recourse 
l*«>«clf  to  the  same   work,  although 


I  ^ 


'oj 


he  would  not  have  thought  of 


tilt    so    liut  for    the   perusal   of  the 


would  be  perfectly  fair  and  legiti- 
l^«*te    modes   of    using   the  plaintiff's 
J^*ok :    and   neither   would    be   incon- 
tent  witli  Mr.  Philp's  affidavit,  that 


u 


*i  has  not  copied  or  taken  any  idea  or 


*^Wgru:«ge  from  Dr.  Brewer's  book. 
"  There  is  another  sort  of  legitimate 
**»e    which    might  fairly   be    made    by 
•^Ir     Philp,  although   it   is    scarcely  so 
Consistent    with  what  lie   has   deposed 
^-o    in    bia   affidavit.      It    would    be    a 
legitimate  uae  of  a  work  of  this  de- 
Saeription,  if  the  author  of  n  subsequent 
"Work,  after  getting  his  own  work  with 
Jgrent  pains  and  labor  into  a  shape  ap- 
j>rox  i muting  to  what  ho  considered  a 
perfect  chape,  should  look  through  the 
earlier  work  to  see  whether  ii  contained 
l  cads    which    he    had     forgotten, 
nee,    it   was    said  —  whether 
accurately  0T  nol   I  have  not  thought 
it  material   to  inquire — that,  in  refer- 
ence  to   the   several  modes  by   which 
bent  tfilfowWI  itself,  the  hooks   to  which 
the  defendant  refers  an  common  sources. 


mention  only  'radiation,  conduction, 
and  absorption,'  and  make  no  mention 
of 'convection.'  —  a  term  found  only  in 
the  plaintiff's  book  until  taken  thence 
by  Mr.  Phil  p.  He  might  say  he  bad 
forgotten  'convection,*  and  therefore 
add  it  to  bis  bank.  But  surely  BO 
one  would  say,  with  regard  to  a  subject 
of  so  general  a  description,  that  tins 
would  he  an  unfair  use  of  ihe  plaintiffs 
book;  provided,  upon  adding  the  word 
to  his  own  book,  be  used  his  own  1  mini 
to  explain  what  'convection'  is.  and 
explained  it  in  his  own  Language.  So 
far  there  could  be  no  difficulty,  if  the 
case  rested  there. 

"  The  question  I  really  have  to  try 
is,  whether  the  use  that  in  this  case 
has  been  made  of  the  plaintiffs'  book, 
has  gone  beyond  a  fair  use.  Now,  for 
trying  that  question,  several  tests  have 
been  laid  down.  One  which  was  origi- 
nally expressed,  I  think,  by  a  common 
law  judge,  and  was  adopted  by  Lord 
Laugdale  in  Lewis  r.  Fullarton,  2Beav. 
6,  is  whether  you  find  on  the  part  of 
the  defendant  an  animus  furmidl,  —  nn 
intention  to  take  for  the  purpose  of 
saving  himself  labor.  I  take  the  ille- 
gitimate use,  as  opposed  to  the  legiti- 
mate use,  of  another  man's  work  on 
subject-matters  of  this  description  to 
be  this :  If,  knowing  that  a  person 
whose  work  is  protected  by  copyright 
has,  with  considerable  labor,  compiled 
from  various  sources  a  work  in  itself 
not  original,  but  which  he  has  digested 
and  arranged,  you,  being  minded  to 
compile  a  work  of  a  like  description, 
instead  of  taking  the  pains  of  search- 
ing into  all  the  common  sources,  and 
obtaining  your  subject-matter  from 
them,  avail  yourself  of  (he  labor  of 
your  predecessor,  adopt  his  arrange- 
ments, adopt  moreover  the  very  ques- 
tions he  has  asked,  or  adopt  them  with 
but  a  slight  degree  of  colorable  varia- 
tion, and  thus  save  yourself  pains  and 
labor  by  availing  yourself  of  the  pains 


1  Hot  ten  v.  Arthur,  1  Hem.  &  M.  000. 
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fair  use  accorded  to  a  subsequent  writer  must  be  such,  and  suc^  I> 
only,  as  will  not  cause  substantial  injury  to  the  proprietor  of 
the  first  publication."  * 

Directories.  —  In  the  recent  English  directory  cases,  the  la»*^w 
was  forcibly  and  clearly  exjiounded  to  the  effect  that  the  cor^a- 
piler  of  a  directory  may  use  a  copyrighted  rival  work  as       a. 
means  of  learning  the  names  and  places  of  residence  of  tl  me 
persons  to  be  canvassed,  of  avoiding  omissions  and  errors  m    B 
his  own  publication,  and  generally  as  a  guide  in  the  pre|>aratit_^  n 
of  his  own*     But  in  no  case  may  he  save  himself  the  labor  aim.  <1 
expense  of  canvassing,  by  copying  or  otherwise  appropriatir-m.  g 
the  results  of  his  predecessor's  labor.     He  cannot  cut  slips  fro  sra 
a  protected  directory,  and  use  them  in  printing  his  own,  althougagrl* 
he  verifies  the  accuracy  of  the  information,  or  corrects  it  if  e     t- 
roueous,  by  personal  application  to  the  persons  whose  names  a 
given.     In  all  cases,  he  must  obtain  the  information  at  his  o\ 
expense  and  by  his  own  labor,  independently  of  the  copyright 
work,  which  may  be  used  only  as  a  guide.8 

Descriptive  Catalogue,  —  And  so,  in  the  case  of  a  deseiipti 
catalogue  of  fruit  and  toes,  the  court  was  of  opinion  that  tl 
later  compiler  might  use  the  work  of  his  predecessor  as  a  gui«^^* 
or  instructor;  but  might  not  copy  the  descriptions  from  ~*  **■» 
although  he  should  verify  and  correct  them  from  specimens  of 
fruit  before  him.  Though  he  cannot  be  prevented  from  gettiM--*  i? 
much  aid  in  the  way  of  information,  suggestions,  &c.  from  t  ^^  « 
copyrighted  work  open  before  him,  he  must  write  his  o*^- 
descriptions  from  actual  specimens  or  common  sources  <^>f 
information.8 

"Work  on  Ethnology.  —  The  same  rule  was  followed  in  Pikfr 
Nicholas,  where  two  rival  works  on  the  same  subject  were 
controversy.     The   same  arguments,  illustrations,  quotation 
citations,  &c,  were  found  in  both  ;  and  it  was  evident  that,  : 
much   contained  in  his  own   publication,    the  defendant 


i  « 
as 


and  labor  which  he  has  employed,  that 
I  t;ikc  to  he  :iu  illegitimate  use.  That 
Mr.  l'liilp  hue  made  tliis  u»e  of  the 
phiintinV  bowk  to  a  certain  extent, 
I  Ami  to  be  clear."  3  Kny  &  J. 
715.  See  also  JarruliJ  §,  Ilt-yuoud,  18 
W.  R.  270. 


1  Lawrence  v.  Dana,  2  Am    1. 
R.  y.  a.  428. 

-  Krllv  v.  Morris.  Law    Rep.  1 
litonb  >■•  Aahbee,  7  id 

rin  v.  Wright,  Law  Rep.  5  i 

»  Hogg  r.   Scott,   Law  lc 
444. 


\W^  u> 
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indebted  to  that  of  the  plaintiff.  The  Court  of  Appeal  found 
that,  while  the  defendant  had  been  led  by  perusing  the  earlier 
work  to  cite  authorities,  make  quotations,  Ac,  which  otherwise 
would  have  escaped  his  notice,  he  had  not,  with  two  unimpor- 
tant exceptions,  copied  directly  from  the  plaintiffs  production; 
but,  using  it  as  a  guide,  had  obtained  the  materials  from  the 
original  sources,  and  worked  them  up  by  his  own  labor.  This 
was  held  to  be  a  fair  use.1 

Dictionary.  —  In  spiers  v.  Brown,  Vice-Chancellor  Wood  had 

great  difficulty  in  determining  whether,  in  the  preparation  of 

a  dictionary,  M.  Contanseau  had  made  an  unlawful  086  of  the 

iich-Knglish  Dictionary  of  Dr.  Spiers.     The  extent  of  the 

in    this    case    cannot  be   satisfactorily  determined   from 

the  report.     It  was  admitted  that  Dr.  Spiers's  work  had  been 


•  Lav  Rep.  5  Cli.  251.  Lord  Chan- 
cellor Hutherley  said:  "  The  result, 
therefore,  of  the  whole  case  was  this  : 
The  defendant  was  led  to  look  into  the 
particular  portions  of  Pridian!  by 
MM  of  the  quotations  of  the  plaintiff. 
Being  directed  t<>  that  part  of  Prieh- 
aril,  lie  Jul  go  to  Priehard's  book  ;  fur 
there  is  in  his  book  a  passage  omitted 
by  the  plaintiff.  He  was  directed  by 
a  passage  in  the  plaintiff's  book,  which 
referred  to  Gildas,  to  inquire  into 
Hildas,  which  possibly  he  never  might 
have  done  if  tin-  plaintiff  had  not  led 
the  way  by  pointing  to  that  author 
and  to  the  work  of  Sir  T.  D.  Hardy. 
Upon  perusing  Sir  T.  D.  Hardy'swork, 
Uie  defendant  found  an  account  of 
Gildas,  and  a  reference  to  Nennius, 
and  certain  remark*  of  Gibbon  ;  and 
Chen  he  followed  out  those  remarks 
h  remarks  as  he  himself  made 
upon  the  whole  subject.  ...  If  the 
defendant  hail  been  disposed  to  do 
what  common  fairness  and  justice  re- 
quired him  to  do,  to  say  nothing  of  the 
vhich  he  took  when  he  put  in  his 
answer,  and  had  fairly  said,  '  I  ac- 
knowledge my  obligation  to  this  gen- 
tleman in  putting  me  on  a  course  of 
thorough  critical  investigation  of  Gil- 
das, to  begin  with  ;  1  beg  to  express 
'•ligations  to  him  in  giving  me  the 
idea,  through  the  medium  of  the  tables 


to  which  I  have  had  reBort,  of  investi- 
gating the  population  of  London,  and 
the  number  of  persona  brought  up 
from  the  country,  and  I  beg  also  to 
express  my  obligations  to  him  for 
pointing  out  that  passage  hi  Hetzius 
which  escaped  my  attention,'  nobody 
could  have  blamed  him  as  being  a 
pirate,  or  have  said  that  what  he  had 
doneamounted  to  piracy.  That  course, 
unfortunately,  was   not  taken."    Ibid. 

In  Morris  r.  Wright,  Giffard.  L.  J., 
■aid :  "  In  the  late  case  of  Pike  ft 
Nicholas,  we  had  this :  Two  rival  works 
were  published  with  reference  to  the 
same  subject-matter,  and  we  thought 
certainly  that  the  defendant  had  been 
guided  by  the  plaintiffs  book,  more  or 
less,  to  the  authorities  which  the  plain- 
tiff had  cited  ;  but  it  was  a  perfectly 
legitimate  course  for  the  defendant  to 
refer  to  the  plaintiff's  book,  and  if, 
taking  that  book  as  his  guide,  he  went 
to  the  original  authorities  and  com- 
piled his  book  from  them,  he  made  no 
unfair  or  improper  use  of  the  plaintiff 's 
book ;  and  so  here,  if  the  tact  be  that 
Mr.  Wright  used  the  plaintiffs  book  in 
order  to  guide  himself  to  the  persons 
on  whom  it  would  be  worth  his  while 
to  call,  and  for  no  other  purpose,  he 
made  a  perfectly  legitimate  use  of  the 
plaintiffs  book."    Law  Rep.  6  Uh.  287. 
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used  in    common  with    other   dictionaries,  hut   to    a   great  ^^-i* 
extent;  but  there  was  no  evidence  of  servile  copying,  uno 
colorable  alteration  proved,  nor  any  thing  tending  bo  show      a. 
fraudulent  design  to  make  an  unfair  use  of  the  work  of  another  - 
"Though  a  good  deal  has  been  here  taken  from  the  plaintiff^** 
said  the  court,  "yet  a  good  deal  of  labor  has  been  bestowed, 
upon  what  has  been  taken  ; "  and  "  the  result  is,  in  fact,  adif- 
ferent  work  from  that  of  the  plaintiff,"     Applying  the  test  lav  id 
down  by  Lord  Eldon,  whether  there  had  been  made  "a  legi  I 
mate  use  of  the  plaintiff's  publication  in  the  fair  exercise  or 
mental  operation  deserving  the  character  of  an  original  work, 
the  court  was  of  opinion  that  M.  Contanseau  had   not  go>»i 
beyond  the  use  allowed  by  law  ;  but  considering  the  extent     to 
which  ho  had  availed  himself  of  the  results  of  Dr.  Spiers"  s 
labors,  the  bill  was  dismissed  without  costs.2 

statistics.  —  Where  the  question  related  to  statistical  tall 
which  the  defendant  had  taken  from  the  plaintiff's  publicatio 
Vice-Chancellor  Wood  remarked  that  "the  defendant,  alt 
collecting  the  information  for  himself,  might  have  checked  I 
results  by  the  plaintiff's  tables."3  This,  doubtless,  means  tlio-t 
the  defendant  was  free  to  compare  his  own  tables  with  those?  of 
the  plaintiff  to  ascertain  whether  there  were  errors  in  his  ow**» 
and  to  correct  them,  if  any  were  found,  by  independent  mean* 
The  authorities  are  clear  to  the  effect  that  he  would  have  *»« 
right  to  make  corrections  in  his  own  by  Bervilely  copying  tl*1' 
jib) i nt i IT's  figures. 

General  Teat  of  Fair  Use.  —  The  general  test  for  determining 
whether  a  fair  or  a  piratical  use  has  been  made  of  one  worlc  >M 
the  preparation  of  another  will  be,  whether  the  later  one  or  twH 
part  in  question  is  the  result  of  independent  labor,  or  is  sxil> 
stantially  copied  from  the  earlier  one.  The  aim  of  the  la**"  *8 
to  encourage  learning  by  allowing  a  fair  use  to  be  made  of  a 
Copyrighted  work,  but  at  the  same  time  to  prevent  the  snl 
quent  author  from  saving  himself  labor  by  appropriating  w  I** 
out  consideration  the  fruits  of  another's  skill  and  industry-  -*' 
is  true  that  a  subsequent  author,  keeping  within  the  letter  ™ 
the  law  defining  a  fair  use,  will  often  avail  himself  to  no  si»a" 


►  i  i.  • 


»  Wilkins  v.  Aikin,  17  Ves.  426. 
2  81  L.  T.  R.  lti;  b.  o.  6  W.  K.  362. 


1  Scott  e.  Stanford,  Law  Rep.  8  J5q- 
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extent  of  the  learning  and  industry  of  another,  and  give  to  his 
own  book  a  value  which  properly  belongs  elsewhere.  In  other 
words,  a  fair  use  in  law  may  in  ethics  amount  to  plagiarism. 
But  this  cannot  well  he  avoided. 


General  Principles  Relating  to  Piracy. 

Copying  from  Protected  Work  Essential  to  Piracy. —  Without 
regard  to  its  size,  its  character,  or  the  form  in  which  it  is  pub- 
lished, every  production  which  is  a  subject  of  copyright  is  an 
object  of  piracy.     Copying  or  borrowing  from  a  protected  work 
is  an  essential  element  of  piracy.    It  is  a  fundamental  principle 
of  the  law  of  copyright  that  two  or  more  works  may  be  similar 
identical,  and  each  will  he  entitled  to  protection  ;  provided 
l  the  result  of  independent  labor,  and  not  of  unlawful  copy- 
Jig,     ilence,  even  when  the  publication  complained  of  is  ideti- 
il  with  that  for  which  protection  is  claimed,  the  charge  of 
piracy  may  lie  met  by  showing  that  one  has  not  been  copied  or 
borrowed  from  the  other.1 

But  it  is  no  defence  of  piracy  that  a  piratical  copy  of  a  pro- 
tected work  has  been  copied.  Thus,  in  an  English  ease,  where 
*t  appeared  that  the  defendant  had  taken  from  a  foreign  publi- 
cation matter  which  had  been  copied  without  authority  from 
tbe  plaintiffs  book,  the  court  rightly  held  that  such  copying, 

1  See  the  consideration  of  this  point 
arid  the  authorities  cited  under  the  head 
oi  Originality,  mte,  pp.  205-206. 

"  It  ih  obvious,"  said  the  Vice-Chan- 

cellor,  in   Nichols   v.   Loder,    "  if  two 

person*  of  equal  gkill  Bet   to   work  to 

prepare  such  n  map  as  this,  the  scale 

being  the  fame,  that  the  maps  will  be 

•irntat  facsimiits.     The  affidavits  mutt 

satisfactorily  show  that  the  defendant's 

map  jj  not  produced  by  his  own  labor 

employ.,!    upon    materials,    and  aided 

by  intcirmatiim,  common  to  him  U  well 

■*  *«>  llie  plaintiff;  but  that  it  has  been 

actmi|y    copied    from    the    piain lilt's 

n**Pi  with  perhaps  some  colorable  or 

e  alterations.     Now.  in  order  to 

,a*i«  jiusout,  something  more  is  requi- 

"te    Uian  the  fact   of   there   being    in 

PPearauee  no  difference  between  the 

»p».     The  maps  may   in  all  re- 


t%o 


spects  resemble  each  other,  and  yet 
there  may  have  been  no  piracy. "  2 
Coop.  [temp,  Cottenhrtm)  217. 

"But  he  is  not  liable,  unless  the 
musical  composition  caused  to  be  en- 
graved nr  printed  for  sale  by  him  is 
the  name  with  that  of  Russell  in  the 
main  design  and  in  its  material  and 
tinuwUffit  parts,  altered  as  above  men- 
tioned to  evade  the  law  ;  nor  is  he  lia- 
ble to  this  action,  although  it  is  the 
same  in  these  respects,  provided  it  was 
not  taken  from  Russell's,  but  was  the 
effort  of  his  own  mind,  or  taken  from 
an  air  composed  by  another  person, 
who  was  not  a  plagiarist  from  that  of 
Russell."  Taney,  C.  .J.,  Heed  p.  Carusi, 
Tun.  Dec.  74.  See  also  remarks  of 
Yice-Chanceltor  Leach,  in  Burfleld  », 
Nicholson,  2  L.  J.  (Ch.)  98. 
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to  a  material  extent  by  the  defendant,  would  amount  to  pirac r.' 

In  tins  case,  the  unauthorized  sale  in  England  of  the  forei    ^n 
work  itself  would  have  been  piratical,  if  it  contained  a  m 
rial  part  of  an  English  copyrighted  book. 

The  principle  that  copying  from  a  protected  publication 
an  essential  element  of  piracy  must  hold  good  when  an  autl^  «r 
has  published  substantially  the  same  work  in  two  forms,  of 
which  but  one  is  copyrighted.  The  one  unprotected  is  comma  ^n 
property  ;  hence  its  use  cannot  be  a  violation  of  the  copyrifa^ht 
in  the  other.  It  is  true  that  to  copy  one  may  be  but  an  it*  di- 
rect copying  of  the  other.  But  the  answer  to  this  objections  is 
that  copyright  does  not  prevent  any  person  from  usiug  a  w«zz»rk 
which  he  has  obtained  from  a  source  open  to  all.a  Thus,  if"  an 
author  publish  and  copyright  a  novel,  and  then  publish  a.  sub- 
stantially the  same  production  in  the  form  of  a  play.  with*,  -out 
copyrighting  it,  the  latter  becomes  common  property  ;  and  its 
unlicensed  publication  cannot  be  an  invasion  of  the  copyrm  ght 
in  the  novel.  This  principle  may  be  illustrated  by  suppo^^ing 
a  case  which  may  arise  under  the  statute  of  the  United  Stisw  tea. 
Section  4962  makes  the  printing  of  the  notice  of  entry  in  i^  Mi 
copy  of  every  edition  of  a  book  published  essential  to  0*>O] 
right.  Suppose  the  first  edition  is  printed  with  and  the  sec^  -ond 
without  a  notice,  the  latter  edition  is  not  entitled  to  protect  m  OH : 
and,  even  if  the  copyright  in  the  first  edition  continue  vali«^3, 
cannot  prevent  any  person  from  reprinting  any  copy  of 
second  edition. 

Similarity  Creates  Presumption  of  Copying.  —  Substantial  i«3en- 
tity,  or  a  striking  resemblance,  between  the  work  compla~»  ned 
of  and  that  for  which  protection  is  claimed,  creates  a  prestm  op- 
tion of  unlawful  copying,  which  must  be  overcome  by  the;  de- 
fendant.3 


1  Murray  v.  Bogue,  1  Drew,  353. 

*  Tli is  principle  1ms  been  overlooked 
or  disregarded  in  two  or  three  impor- 
tant English  decisions.  See  the  criti- 
cism of  the  judgments  in  Heade  r.  Con- 
quest, /"'at,  p.  45S ;  BooMJ  9,  Fatrlie, 
Chap.  XV.  ;  Ex  parte  13eal,  Chap.  X. 

3  Mawmati  ''•  Tegg,  -  Hubs.  885; 
Jarrold  v.  Houlston,  3  Kay  &  J.  708 ; 
Spiers  v.  Brown,  0  W.  R.  352;  Hotteu 


p.  Arthur,  1  Hem.  A.  M.  603  ;  P»  **  I 
Nicholas,  Law  Rep.  5  Ch.  261  ;  :t*lunt 
v.  Patten,  2  Paine,  808. 

"  If  the  similitude  can  be  supP"*' 
to  have  arisen  from  accident  ,  or  r»«c«- 
sarily  from  the  nature  of  the  aul.'j'tf  • 
or  from  the  artist  having  sketched  de- 
signs merely  from  reading  the  letter- 
press  of  the  plaintiff's  work,  —  the  de- 
fendant   is    not    answerable.      It    " 
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Intention  to  Pirate  not  Essential.  — To  constitute  piracy,  it  18 
not  necessary  that  there  shall  have  been  on  the  part  of  the 
"wrong-doer  an  intention  to  pirate.  His  motives  in  taking  the 
■whole  or  a  part  of  the  copyrighted  work  may  have  been  unob- 
jectionable, or  even  commendable  ;  the  purpose  for  which  such 
matter  is  used  may,  in  his  view,  be  harmless.  In  applying  the 
law,  the  thing  done  and  its  effect,  and  not  the  intention  with 
which  it  is  done,  are  the  controlling  considerations.1 

In  some  cases,  as  where  extracts  are  taken  from  a  copy- 
righted work  for  criticism  or  other  lawful  purpose,  it  will  lie 
necessary  to  inquire  for  what  purpose  such  quotations  are  used. 
But  the  point  to  be  determined  here  is,  not  what  object  the 
subsequent  writer  had  in  view  in  using  the  matter,  qoi  what 
belief  may  l>e  as  to  whether  that  object  is  a  harmless  one 
or  not,  but  what  purpose  the  publication  complained  of  actually 
serres.3  Thus,  a  person  may  publish  copious  extracts  from  a 
copyrighted  work  for  the  bona  fide  purpose  of  legitimate  criti- 


irfcfd 
Camj 


remarkable,    however,    that    he     has 

noe    to    explain    the 

finnlitmle,  or  to  repel  the  presumption 

that  necessarily  causes."     Lord 

rt?h,   Koworth   i>.   Wilkea,  1 

•pying  is  essential  to  constitute 
merit  ot  copyright,  but  iden- 
<nts.  arrangement,  and  com- 
bination  is   strong  evidence   that    the 
second  book  was  borrowed  from  the 
first,  as  it  ti  highly  improbable  that  two 
authors  would  express  their  thought* 
and  sentiments  in  the  same  language 
throughout  a  book  or  treatise  of  u in- 
considerable size,  or  adopt  the  same 
arrangement   or  combination    in    their 
publication."     Clifford,   J-,    Lawrence 
i.  -2  Am.  L.  T.  H   m.  %.  487. 
1  Bx.   Rowortb  c.  Wilkes.  1   Camp. 
MiptoQ    >.    Scott.    11    Sim.   ai ; 
nt  r.  Maddick,  1  (iiff.98;  Reade 
r.  Lacy,   1   Johns.   &    I  .tt    ., 

r.l,  Law  Hep    .;  Kq.  71s.     Am. 
Law  Jour. 
■  rs   v.    Holcnmbe, 
.ean,  300;  Lawrence  r.  Dana,  2 
I .  K.  s.  b.  481 
■  It  is  urged  that  this  is  a  case  in 
which  do  animus  furandi  can  be  found 


on  the  part  of  Mr.  Hunt,  who  has  taken 
these  statistics  in  perfect  good  faith, 
and  with  the  I'ulh  -t  acknowledgment 
in  his  book  of  the  source  from  which 
they  are  derived.  But  if,  in  effect, 
the  great  bulk  of  the  plaintiffs  pro- 
duction—  a  large  and  vital  portion  of 
his  work  and  lubor —  has  been  appro- 
priated and  published  in  a  form  which 
will  materially  injure  his  copyright* 
mere  honest  intention  on  the  part  of 
the  appropriator  will  not  suffice;  u 
the  court  can  only  look  at  the  n 
find  not  at  the  intention  in  the  man's 
mind  at  the  time  of  doing  the  act 
complained  of,  and  he  must  be  pre- 
sumed to  intend  all  that  the  publica- 
tion of  his  work  effects."'  Wood.  V.  C., 
Scott  r   Stanford,  sujira,  723. 

In    Campbell  I  Shadwell, 

V.  «'.  said:  "Then,  it  is  said  that 
there  is  no  animus  funmdi ;  but,  if  A 
takes  the  property  of  B,  the 
f'tfiuili  is  inferred  from  the  act  "  11 
Sim.  38.  But  it  is  now  settled  that 
the  inference  or  presumption  of  a  dis- 
honest intention  is  not  essential 

implied    s     Scott,    II    Btafl 
Bradbury  9.  Hotten,  Law  Rtp  B  l.\<  h 
1 ;  Smith  i>.  Chatto,  HI  L.  T.  h.  - 
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•  i-i  11  ;  yet  such  quotations  may  in  reality  serve  a  purpose  not 
intended  by  the  critic,  and  amount  to  piracy.1 

Intention  may  Aid  in  Determining  whether  there  has  been 
Copying.  —  There  arc  cases,  however,  in  which  the  marm/i 
•>>>U  will  be  taken  into  consideration  in  determining  whether 
one  publication  infringe!  another.  Where  it  can  be  readily 
fthowB  that  there  has  been  material  copying,  it  matters  not  with 
what  intent  the  copying  was  done ;  but  where  it  is  difficult  to 
ascertain  the  extent  of  the  copying,  in  order  to  iletlBllrtMl 
whether  the  use  made  of  a  protected  work  by  a  subsequent 
author  is  "fair1'  or  unlawful,  the  anbnu*  furandi  may  aid  in 
the  solutiou  of  the  question.     TIiub,  in  Spiers  v.  Brown,  where 


1  In  Cary  v.  Kearsley,  Lord  Ellen- 
borough  seems  to  have  laic]  mime 
■tress  on  the  exigence  •>(*  the  animus 
jitKiudi.  "A  man,"  he  said,  "may 
fairly  adopt  part  of  the  work  of  an- 
other ;  he  may  so  make  uee  of  an- 
other's labors,  for  the  promotion  of 
science  and  the  benefit  of  the  public  ; 
hut,  h.iving  dune  so,  the  question  will 
be.  Was  the  matter  so  taken  used  fairly 
with  that  view,  and  without  what  I 
may  term  the  nnimn*  furandi  f  "  4  Esp. 
17>  DoaMMI  what  Lord  EUenbor- 
ough  meant  was,  not  that  a  dishonest 
intention  is  essential  to  piracy,  but 
that,  when  such  intention  in  shown  to 
have  existed,  the  question  whether 
there  has  been  an  unfair  use  may  be 
more  readily  detenu ined.  The  same 
judge  held,  in  the  subsequent  ease  of 
Roworth  i',  Wilkes,  that  "  the  intention 
to  pirate  is  not  necessary  in  an  action 
of  this  sort :  it  is  enough  that  the  pub- 
lication complained  uf  is  in  substance 
a  copy  whereby  n  work  vested  in  an- 
other is  prejudice<l."     I  Camp.  M 

In  folMNB  •'  Marsh,  Mr.  Justice 
Story  Baid :  "  No  one  can  doubt  that 
a  reviewer  may  fairly  cite  largely  from 
the  Original  work,  if  his  design  be 
really  and  truly  to  u*e  the  passage  for 
the  purposes  of  fair  and  reasonable 
eriticihin.  Ob  the  other  hand,  it  is  as 
clear,  that  if  he  thus  cites  the  most 
Important  parts  of  the  work,  with  a 
view  not  to  criticise,  but  to  supersede, 
the  use  of  the  original  work,  and  sub- 


stitute the  review   for  it,  such  a  we 
wili  be  deemed  in  law  a  piracv 

Mnrv,   106. 

The  true  doctrine  is  not  accurately 
expressed  here,  because    the  question 
of  piracy  is  made  to  depend   on  the 
intention  of  the  reviewer,  whereas  tht 
proper    teat     is     the     purpose    which 
the  publication  complained  of  I 
in  other  words,  how  far  it  may  take 
the  place  of  the  original  work.    Tat 
law  on  this  point   has   been   HM 
expounded   by   Mr.   Justice    M. 
who,  after  quoting  the  above   language 
of  Judge  Story,  said  i  "  This   doctrine 
seems  to  consider  the  in  tenth  n  with 
whidi  the  citation*  are  made  as  neces- 
sary to  an  infringement.     In  Cary  r. 
Kearsley,   4    Esp.     170,    Lord 
borough   takes  the   same   view.     But 
I  cannot    perceive   how    the    ini- 
with   which   extracts   were   made   can 
bear  upon  the  question.     The  Inquiry 
is,  What  affect  must   the  extracts  hare 
upon  the  original  work  ?      1: 
der  it  less  valuable,  by  superseding  its 
u>e   in  any  degree,    the    right    of    the 
author  is  Infringed;  and  it  can  be  o( 
no  importance  to  know  with  what  in 
tent   this   was  done.      Extracts   mad* 
for  the  purpose  of  a  review    or  QOaaV 
pilation    are   governed    by    the    same 
rule.     In  neither  d*m  tan    tiiey  be 
intended  so  as  to  convey  the  same 
knowledge     as     the     original    work." 
Story's  Executors  c.  Uulcombe,  4  Mc- 
Lean, 310. 
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the  defendant  admitted  that  lie  had  used  the  plaintiff's  diction- 
ary in  preparing  his  own,  Vice-Chancellor  Wood  was  perplexed 
in  finding  whether  there  had  been  piratical  copying,  and  said: 
M  If  the  defendant  had  absolutely  denied  having  received  any 
assistance  from  the  plaintiff's  work,  the  court  would  have  had 
a  plain  course,  the  ayiimus  furandi  being  made  out."  *  But 
not  even  in  these  cases  is  the  intention  to  pirate  essentia]  to 
constitute  infringement.  The  existence  of  such  intention  is 
material  only  as  far  as  it  inay  aid  in  determining  to  what 
extent  the  earlier  work  has  been  adopted  in  the  later  one ;  for, 
when  the  animus  furandi  is  apparent,  the  presumption  is,  in 
the  absence  of  strong  evidence  to  the  contrary,  that  the  like- 
ness between  the  two  works  is  due  to  copying;  whereas, 
without  the  animus  furandi,  many  of  the  resemblances  maybe 
regard^  1  as  natural  and  the  result  of  honest  labor.2 

Ignorance  no  Defence  of  Piracy. —  Ignorance  will  not  avail  as 
a  defence  of  piracy.  Whether  he  who  appropriated  the  whole 
or  a  part  of  another's  work  was  aware  that  it  was  protected  by 
copyright,  or  whether  he  knew  what  would  be  the  legal  conse- 
ijin.MKc.s  ul  his  act,  is  wholly  immaterial.  The  theory  of  the  law 
in  this  respect  is,  that  whoever  avails  himself  of  the  labors  of 
another  must  do  so  at  his  own  risk,  and  must  be  held  respon- 
sible fur  his  acts  without  regard  to  tho  extent  of  his  knowledge 
or  ignorance.8  M  The  plaintiff's  rights,"  said  Chief  Justice 
Wilde,  "do  not  depend  upon  the  innocence  or  guilt  of  the 
defendant.  .  .  .  The  statute  would  altogether  fail  to  effect  its 


I  81  L.  T.  R.  U ;  *.  c  0  W.  R.  362. 
See  also  Jarrold  r.  Houlsion,  3  Kay  & 
J.  712;  Reade  v.  Lacy,  1  Johns.  &  H. 
624- 

(Evidence  <>f  innocent   intention 
may  have  a  bearing  upon  the  qui 
.  r  u»o  . '  and,  where  it  app 
that  the  amount   taken   was   small,  it 
wniild  doubtless  have  some  probative 
in  a  court  of  equity  in  determin- 
ing whether  an  application  for  an  in- 
in  should  be  granted  or  refused  : 
but  it  cannot  be  admitted  that  it  is  a 
legal    defence    where    it   apju-ar*    that 
the  party  netting  it   up  lias  invaded  a 
copyri-  ifford,  J.,  Lawrence  v, 

liana,  2  Am.  L.  T.  R.  V.  s.  123 


3  Br.     West  v.  Francis,  6  Barn.  & 
Aid.  737;  Lewis  a.  Oiapmmi,  3  Beav. 
188;  Colburn  p.   BlaUM,  2   Hare,  643. 
667  :  Lm  a.  Biuoptcn,  8  C,  li  -~\. 
Prince  Albert  p.  Strange,  2   I)e   G.  & 
Sin.    668j   on  ap.    1   Mac.    &   G.   26; 
Leader  v.  Strange,  2  Car.  ft  Kir.  1010; 
Murray  i\  Bogue,  1  Drew.  868,  887; 
Novelh.  r.  Bddtow,  12  C.  B.  177.  I 
bart  i*.  Sumner,  6  Hurl.  &  N.  B  j  Reade 
v.  Lacy,  1   .lulms.  &  II.  624;  Heade  r. 
Conquest,  11  C.  B.  ».  8.  47'J ;  R 
Lazarus,  Law  Rep.   16   Kq.  104.     Am. 
Millett  c.  Snow  den,  1  West.  Law  Jour. 
MO, 
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object  if  it  were  necessary  to  show  that  the  defendant  bad  a 
knowledge  of  the  plaintiff's  right  of  property."1 

The  question  of  guilty  knowledge  on  the  part  of  the  seli 
importer  of  a  piratical  work  is  often  affected  by  statutory  pro- 
visions,2 

The  principle  which  eliminates  from  consideratioi, 
of  piracy,  the  intention  on  the  part  of  the  wrong-doer  and 
question  of  his  ignorance,  is  reasonable  and  proper.  If  innocent 
motives  or  ignorance  could  be  successfully  pleaded  as  a  >; 
to  a  charge  of  infringement,  the  protection  intended  for  literary 
property  would  be  wholly  inadequate.  The  injury  done  to  an 
author  by  an  unlicensed  use  of  his  work  is  none  the  less  when 
the  appropriation  has  been  made  without  a  bad  intention,  or 
through  ignorance.  Hence,  the  remedy  should  be  not  less 
complete.  Moreover,  if  such  defences  were  allowed  to  prevail, 
the  facilities  for  fraudulent  escape  from  the  penalty  of  piracy 
would  be  largely  multiplied. 


General  Forms  and  Tests  of  Piracy. 


the 


Piracy  may  be  committed  by  publishing  a  literal  copy  of 
whole  or  of  a  part  of  a  copyrighted  work,  or  by  publishing  a  whole 
or  a  part  in  a  form  which  is  not  a  verbatim  copy  of  the  original, 
but  is  in  substance  identical  with  it. 

Reprint  of  Entire  Work.  —  The  simplest  and  the  least  common 
form  of  infringement  is  the  unauthorized  republication  of  an 
entire  work.     In  such  case,  it  is  immaterial  in  what  form,  with 
what  intention,  or  for  what  purpose  the  original  is  reproduced* 
Whether  a  book  be  republished  in  the  same  or  in  another  form, 
whether  a  copyrighted  article  in  a  magazine  be  reprinted  in 
another  magazine  or  in  a  newspaper,3  or  in  a  book,  doe> 
affect  the  question  of  infringement.     The  unlicensed  republica- 
tion of  a  literary  composition  as  part  of  a  larger  work  is  piracy. 
Thus,  in  making  a  selection  of  pieces  or  preparing  a  coi 
latum,  the  compiler  is  not  at  liberty  to  use  a  copyrighted  pro- 
duction without  authority,  though  such  production   be  but  a 
small  part  of  the   compilation.*    Nor  is  it  lawful  to  re] 


1  Lee  v.  Simpson,  3  C.  B.  888. 

■  Sw  Cliap.  X. 

3  M.iwwil  w.   SiMih-i-t.ni.   30  L, 


n,  b.  11 ;  Cox  v.  Land  &  Water  Journal 
( '.►,  Law  Rep.  9  Eq.  S'M. 

*  Fulsom  p.   Marih,  2   Story,  100; 
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without  license  a  copyrighted  article  in  a  cyclopaedia,  though 
such  article  l»e  but  one  of  a  thousand  in  the  cyclopaedia.1 

Purpose  for  which  Work  ia  Taken  Immaterial.  —  In  several 
early  cases,  difta  arc  to  be  found  recognizing  the  right  of  any 
person  without  authority  to  republish  a  copyrighted  workT  pro- 
vided he  revise  or  improve  it,  or  use  it  as  a  basis  for  annota- 
tion.3    But  this  theory  is  contrary  to  a  fundamental  principle 


Campbell  v.  Scott.  11   Sim.  81;  Brad- 
Efottan,  Law  Rep.  8  Exch.  1; 
Smith  v.  Chatto,  81  L.  T.  a.  s.  776. 

1    Rowurtli  v.    Wilkis.    1    Camp.  94; 
Maw  man  r.  Tegg,  2  Russ.  385. 

>  her  in  it  of  any  consequence  in 
what  form  the  works  of  nnother  are 
need ;  whether  it  he  by  a  simple  reprint. 
(>t  by  incorporating  the  whole  or  it  taiga 
portion  thereof  in  some  larger  work. 
Thus,  for  example,  if  in  one  of  the 
large  encyclnpa'dia*  of  the  present  day, 

the  whole  nr  a  large  portion  of  a  scien- 
tific treatise  of  another  author  —  as,  for 
example,  one  of  l>r.  Lardner's,  or  Sir 
hell's,  or  Mrs.  Sutnervilles 
treatises —  should  be   incorporated,  it 
i  l>e  jost  as  much  it  piracy  upon 
Ofr/flfhl  m  if  it  were  published 
in  a  single  volume  "     Story,  J.,  Gray 
•  II.  1  SK.ry,  10. 
1  In  Say  re  r.  Moore,   where  it  ap- 
peared that   the  defendant    had  repub- 
lished    the    plaintifTs   chart,   but    with 
correction*  and    improvements   of   his 
own.    Lord    Mansfield    said  :     "  If    an 
erroneous  chart   be  made,  God  forbid 
ild  not  be  corr  n  in  a 

small    degree,    if    it    thereby    become 
more  serviceable  and   useful   lor    the 
purjtoses  to  which  it  i*  applied.     But 
are  told    that    there    nre 
is  and  very  material  alteration!. 
This  chart  of  the   plaintiff*    is  upon  a 
wrong  principle,   inapplicable    to    navi- 
The    defendant    therefore  has 
Directing  errors,  and  not  servilely 
ig.      ll  you  think  so,  you  will  find 
for  the  defendant ;  if  you  think  it  is  a 
mart    servile    imitation,    ami    pirated 
you  will  find  for  the 
plaintiffs."    I  Bait,  881,  note.    In  Cory 
r.  Kearrley.   Mr.  Erskine  said  :  "  Sup- 
pose a  man  took  i'aley's  Philosophy, 


and  copied  a  whole  essay,  with  observa- 
tions and  notes  or  additions  at  the  end 
of  it,  would  that  be  piracy'"  "That 
would  depend."  replied  Lord  Ellen- 
borough,  "on  the  facts  of,  whether  £he 
publication  of  that  essay  was  to  con- 
vey to  the  public  the  notes  and  obser- 
vations fairly,  or  only  to  color  the 
publication  of  the  original  essay,  and 
make  that  a  pretext  for  pirating  it ;  if 
the  latter,  it  could  not  be  sustained." 
4  Esp.  170.  Be  in  Matthcwson  v. 
Stockdale,  Lord  Chancellor  Erskine 
said :  "  I  admit  no  man  can  monopo- 
lize such  subjects  as  the  English  Chan- 
nel, the  inland  of  St.  lKimingo,  or  the 
events  of  the  world ;  and  every  man 
may  take  what  is  useful  from  the  orig- 
inal work,  improve,  add.  and  give  to 
the  public  the  whole,  comprising  the 
original  work,  with  the  additions  and 
improvements;  and  ill  such  a  case 
there  is  no  invasion  of  any  right."  12 
Ves.  276.  But  the  most  extravagant 
language  on  this  subject  is  that  of 
Vice-Chancellor  Shadwell,  in  Martin  v. 
Wright,  where  the  point  under  consid- 
eration was  not  even  remotely  in  issue. 
I :  "  Any  person  may  copy  and 
publish  the  whole  of  a  literary  compo- 
sition, provided  he  writes  note*  trpQB 
it,  to  aa  to  present  it  to  the  public 
connected    with   matter  of  his   own." 

8  Mm.  aye. 

The  i|iiotioM  under  consideration 
waa  raised,  hut  not  decided,  in  Saunders 
i  Smith,  8  My.  &  Cr.  711.  1)  appeared 
thnt  in  Smith's  Leading  OMM 
defendant  had  opied  many  eases  from 
the  plaintiff's  copyrighted  reports,  but 
had  added  numerous  notes  prepared 
by  hini-elf.  J.onl  t'ottrnham  thought 
that,  under  the  circumstances,  it  waa 
not    necessary    to    determine    whether 
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of  tlie  law  of  copyright.     It  is  obvious  that  there  would  be 
little  protection  for  literary  property  if  this  plea  were  a  valid 
defence  of  piracy.     However  much  a  work   may  be  inij 
l>v  revision,  or  its  usefulness  and  value  be  increased  by  anno- 
tation, however  extensive  or  important  may  be  the  new  matter 
added,  no  one  without  the  consent  of  the  owner  of  the  coj 
has  a  right  to  take  it  for  such  purpose.     "  No  man,"  said  Mr. 
Justice   Clifford,  repeating   the  language  of  Vice-Chancellor 
Wood,1  u  is  entitled  to  avail  himself  of  the  previous  labors  of 
another,  for  the  purpose  of  conveying  to  the  public  the  same 
information,  even  though  he  may  append  additional  inforr 
to  that  already  published." a    And  so  Mr.  Justice  Leavitt  rightly 
said,  "  The  decision  of  this  question  is  in  no  way  affected  by  the 
fact  —  if  conceded  to  be  the  fact  —  that  the  guide  is  in  MMDfl 
respects  an  improvement  of  and  of  superior  utility  to  the  chart 
of  the  complainants.     This  would  cooler  no  right  to  appropriate 
and  use  the  prior  invention  or  discovery  of  Mrs.  Drury."8 

So  the  unlicensed  republication  of  an  entire  literary  com- 
position cannot  in  general  be  justified  on  the  ground  that  the 


this  was  an  infringement  of  the  plain- 
tiff's copyright.  He  assumed  the  exist- 
ence of  that  right,  but.  refused  to  grant 
thi'  injunction,  on  the  ground  that  the 
plaintiff  hud  apparently  acquiesced  in 
thi'  publication  made  by  the  faffHilWllt 

*  Scott  v.  Stanford,  Law  Hep.  A  Eq. 
724. 

3  Lawrence  P.  Dana,  "2.  Am.  L.  T.  R. 
N.  s.  481. 

■  Drnry  »\  Ewing,  1  Bond.  649. 

In  Alexander  v.  Mackenzie,  where 
it  appeared  that  statutory  forma  or 
"  Btyles "  had  been  copied  from  the 
complainant's  book,  one  of  the  defences 
was  that  useful  improvements  in  the 
forms  had  been  made  by  the  defendant. 
In  considering  this  point,  Lord  Jeffrey 
said  :  — 

"  But,  then,  what  is  the  argument 
prwed  on  us  here  ?  Why,  it  is  this. 
The  respondents  say,  'These  styles, 
though  good  on  lli-e  whole,  require 
some  correction,  and  we  have  there- 
fore corrected  and  reprinted  (hem  ;  and 
we  were  entitled  to  do  so,  because  it 
would    be   inconvenient   to   have   two 


books,  —  one  containing  the  styles,  the 
other  the  corrections  on  them.'  Now. 
I  do  not  see  any  weight  in  this  argil' 
ment.  The  law  of  patents  afford*  a 
good  example  of  the  converse  of  the 
respondents'  plea.     Thus,  if  a  man  ob- 

■  patent  torn  particnl 
and  another  man  invents  an  additional 
improvement  on  the  original  machine, 
for  which  be  obtains  a  separate  patent, 
the  second  inventor  can  only  make  us* 
of  his  patent  by  procuring  a  license  for 
the  Ote  of  the  original  machine;  and  if 
a  third  party,  in  constructing  a  more 
Complex  machine,  copies    both    hmch 
lions,  then  he  must   pay  both   the  in- 
ventors  for  the  use  of  both  their  pat 
ent«.    In  short,  in  the  dodsI 
a  single  machine  we  often  find  a  great 
variety  of  patent  inventions  Mkpli 
and  th«M  of  course  are  all  paid  for  I" 
the  respective  patentee*.     To  say  that 
additions  have  been  made  to  Mr.  Alex- 
ander's work  will  of  itself  never 
u  an  answer."    9  be.  Seas.  Cas.  2d 
■er.  75'J. 
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object  of  reproducing  it  was  criticism.  If  it  could  he  satisfac- 
torily shown  that  the  whole  had  been  fairly  quoted  for  legiti- 
mate purposes  of  criticism,  the  critic  might  claim  immunity 
under  the  recognized  privilege  of  fair  quotation.  But  cases  of 
this  kind,  where  it  is  necessary  to  quote  the  entire  original  for 
purposes  of  comment  or  illustration,  are  exceptionally  rare. 
On  the  same  principle,  the  unlicensed  appropriation  of  music 
.<>!  In'  justified  on  the  ground  that  the  person  charged  with 
wrong  has  made  a  new  arrangement  of  it,  or  used  it  for  a 
different  purpose  from  that  of  the  original.1 

Substantial  Copy  of  Protected  "Work.  —  It  is  uniformly  eon- 
ceded  that  a  republication  need  not  be  a  literal  copy  of  the 
original,  in  order  to  amount  to  piracy.  As  early  as  1789,  I 
Kenyon,  Chief  Justice  of  the  King's  Ben  eh,  declared,  w*  The 
main  question  here  was  whether  in  Buhstancc  the  one  work 
is  a  copy  and  imitation  of  the  other."2  In  the  long  line  of 
subsequent  English  and  American  decisions,  this  general  doc- 
trine has  been  followed,  with  steady  progress,  especially  marked 
in  recent  cases,  toward  liberality  in  favor  of  the  author  en- 
1  to  protection. 

When  the  production  complained  of  is  a  servile  imitation,  in 
which  the  language  of  the  original  appears  with  merely  colorable 
variations,  tin  legal  question  of  piracy  becomes  a  comparatively 
simple  one.  The  act  of  infringement  is  then  as  complete,  and 
the  UtV  is  as  easily  determined,  as  when  the  publication  in  fault 
is  a  vrrhatim  reprint.  Hut  the  question  becomes  more  difficult 
■  I  n  a  there  is  a  resemblance,  more  or  less  striking,  between  the 
substance  and  the  general  form  of  the  two  works  in  controversy, 
while  the  language  of  the  one  is  considerably  different  from  that 

i  he  other.  Then  is  presented  the  inquiry  as  to  what,  degree 
of  resemblance  between  two  works  is  necessary  to  constitute  an 
infringement  of  copyright.  Every  book  which  is  like  another 
cannot  rightly  be  declared  piratical,  although  in  some  n  speets 
the  likeness  may  be  close,  and  may  be  due  to  the  fact  that  the 
author  of  the  later  has  followed  the  earlier  work.    The  law  of 


it* put,  pp.  410.  411. 
*Tnuhr*  MorrmyJ  Bait, S62, note. 

t*«r»  Wfore,  Lord  Mansfield  n»iid : 
question  oi 
jury   i*.    whether    the    alteration    be 


colorable  or  not-  -  .  .  The  jury  will 
decide  whether  it  be  a  servile  imita- 
tion or  not."  Sayre  o.  Moore,  Ibid. 
861,  note. 
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copyright  cannot  justly  prohibit  one  author  from  imitating;  the 
production  of  another,  provided  the  subsequent  work  is  the 
result  of  independent  labor.    To  constitute  infringement,  ther^ 
must  he  a  bodily  appropriation  of  the  contents  of  a  work,  — a 
borrowing  of  the  substantial  results  contained  in  it. 

Substantial   Identity  Teat  of   Piracy.  —  Where    complaint  is 
made  of  the   resemblance   between  two  publications,   one  of 
which  is  not  a  literal  transcript  of  the  other,  the  general  teat 
applied  to  determine  piracy  is  that  of  substantial  identity,    h 
the  similarity  between  the  substance  or  the  contents  of  the  two 
works  such  as  to  justify  the  conclusion  that  the  later  one  is 
in  Mil >stance  identical  with  the  Other,  and  mainly  taken   from 
it?    Has  the  subsequent  author  produced  a  substantially  0 
inal  work  by  his  own  independent  labor,  or  has  he  appropri- 
ated   the    substantial    fruits    of    another's    industry  !       What 
amounts  to  a  substantial  identity  is  a  question  of  fact,  to  be 
determined  in  each  case  by  a  comparison  of  the  two  works. 
This  is  a  task  of  great  difficulty,  and  one  whose  perforata! 
will  lie  attended  with  results  varied  by  circumstances.    DifiettMt 
judges  —  for  the  determination  of  this  question  of  fact  frequently 
becomes  a  duty  of  the  courts  —  or  different  juries  may  reach 
different  conclusions  in  the  same  case ; 1  and  the  testa  adopted 
in  one  case  may  not  be  satisfactory  in  another.     But  when  it 
is  found  that  a  substantial  identity  exists,  and  that  the  earlier 
work  is  substantially  embodied  in  the  later,  the  legal  requisites 
of  piracy  are  made  out.3 


1  A  note  worthy  instance  of  this  is 
afTi.inl.eil  l»y  the  ease  of  Pike  v.  Nicholas, 
where  the  judgment  of  the  lower  court 
was  reversed  on  appeal,  simply  because 
the  judges  of  the  latter  tribunal  were 
led  tn  a  different  conclusion  as  to  the 
facts  from  that  reached  by  (lie  Vice- 
ChancelloT.     Law  Hep.  5  Ch.  IBL 

'*  Br.  Matthewsuii  r.  Stockdale,  12 
Yea.  -70;  Roworth  v.  Wilkes,  1  Camp. 
94;  Bnrflcld  V,  Nicholson,  I  .Sim 
1;  Lewis  t:  Fullartun,  2  Hcav.  6; 
Alexander  r.  Mackenzie,  9  Bo,  Sets, 
d  ser.  748  :  Murray  r.  Bogne,  1 
Drew.  863;  Jarrold  v.  lloulston,  3  Kay 
&  J.  708;  Spiers  i».  Brown.  6  W,  \i . 
362;  Scott  v.  Stanford,  Law  Itep.  8  Eq. 
718 ;  Pike  v.  Nicholas,  Law  Hep.  5  Ch. 


251.    Am.  Emerson  v.  Da  vies.  8  - 
768;  Wel.hr.  Power*.  %  W..„.lk  &  M. 

tlreene  v.  Bishop,  1 
Drury  v.  Ewing,  1  Bond,  640;  Law- 
rence V.  Dana.  2  Am  L.  T-  M-  V.  •- 
402.  To  the  same  effect  arc  the 
authorities  cited  }*tM,  p.  412,  note  & 
For  an  illustration  of  what  is  sub- 
stantial identity  in  the  case  of 
dramatic  composition,  see  Daly 
Palmer,  0  Blatchf.  266,  considered  in 
Chap   XVI 

"It  is  enough  that  the  piihlir.iiioii 
0oaplaiae4  of  is  in  substance  l 
whereby  a  work  vested  in  another  is 
prejudiced."        Lord      Kllenborough. 
lluworih  c.  Wilkes,  1  Camj 

"  Absolute  verbatim   identity  is  DOtJ 
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Same  Rule  Applies  to  Maps,  Engravings,  Paintings,  Music, 
Ac.  —  This  rule  is  equally  applicable  to  maps,  charts,  pictorial 
! iii-t  imis,  musical  compositions,  and  in  short  all  things 
which  are  the  subjects  of  copyright.  The  test  is  not  whether 
one  production  is  a  fac  rimile  of  the  other,  but  whether  it 
is  substantially  a  copy.  Where  it  appeared  that  the  defendant 
had  copied,  besides  a  part  of  the  text  of  an  article  on  Fencing, 
thre<-  BBgMvings  representing  persons  in  the  same  attitudes  as 
those  in  the  plaint itFs  work,  but  disguised  by  different  cos- 
tumes,  Lord  Ellcnborough,  in  holding  this  to  be  a  case  of 


required  to  constitute  piracy  ;  nor  would 
occasional  quotation,  fairly  made  out. 
amount  ti>  that  ofibnee.  The  question 
(her  the  new  work  be  substan- 
tially the  *ame  with  the  old,  having 
merely  colorable  changes,  or  pretexts 

'ttge,  or  be  s  new  and  different 
work  or  compilation."    The  Lord  Onli- 

Alexander  P.   Mackenzie, 
8ea*.  Co*.  2d  ser.  754.  sot*. 

"  Ti.  n-refnre,  conies  back 

I  ti>  ihe  naked  consideration, 
whether  the  book  of  Da  vies,  in  the 
parts  complained  of,  has  been  copied 
substantially  from  that  of  Emerson,  or 
not.  It  is  not  sufficient  to  show  that 
■  i6  been  suggested  by  Emer- 

or  that  some  parts  and  pages  of 
it  hare   t<  'semblances  in   method  and 

■  and  illustrations  to  Emerson's. 

-t  l>e  further  shown  that  the  re- 
sem  blame*  in  those  parts  and  pages 
are  so  close,  so  full,  so  uniform,  so 
striking,  as  fairly  to  lead  to  the  conclu- 
sion thn:  the  one  is  a  substantial  copy 
«»l  the  oth.  r,  or  mainly  borrowed  from 
it  In  short,  that  there  is  substantia] 
them.  A  copy  is  one 
tinny,  mi  imitation  or  resemblance  mi- 
re are  many  imitations  of 

p  in  the  ^Eneid  ;  hut  no  one  would 
say  that  the  one  was  a  copy  from  the 
There  may  be  a  strong  likeness 
without  an  Identity  ;  and,  us  was  aptly 
■aid  by  the  learned  Counsel  f->r  t  be  plain- 
tifl  m  the  close  of  his  argument,  I 

nnn  inn 

i  ins.  The  question  is 
therefore  m  many  cases  a  very  nice 
one,  what  degree  of  imitation  consti- 


tutes an  infringement  of  the  copyright 
in  a  particular  work  "  Story,  J., 
Emerson  v.  Uavies,  3  Story,  787. 

"  The  leading  inquiry  then  arises, 
which  is  decisive  of  the  general  equi- 
ties between  these  parties,  whether  the 
hook  of  the  defendants,  taken  ss  a 
whole,  is  substantially  a  copy  of  the 
plaintiffs' ;  whether  it  has  virtually 
the  same  plan  and  character  through- 
nut,  and  is  intended  to  supersede  tie 
other  in  the  market  with  the  same  class 
of  readers  and  purchasers,  by  intro- 
ducing no  considerable  new  mutter, 
or  little  or  nothing  new,  except  color- 
able deviations."  Woodbury,  J., 
W.l.l.  , .  Powers,  2  Woodb.  &  M.  614. 

tapjing  is  not  confined  to  literal 
repetition,  hut  includes  also  the  various 
modes  in  which  the  matter  of  any  pub- 
lication may  be  adopted,  imitated,  or 
transfen-cd.  with  more  or  less  colorable 
alterations  to  disguise  the  source  from 
which  the  material  was  derived  ;  nor 
is  it  necessary  that  the  whole,  or  even 
the  larger  portion,  of  a  work  should  be 
taken  in  order  to  constitute  an  inva- 
sion of  copyright."  Clifford,  J.,  Law- 
rence  i'.   Dana,  2  Am.  L.  T.  R.  it.  s. 

And  here  the  true  inquiry  un- 
doubtedly is,  not  whether  the  one  is  a 
fac  similr  of  the  other,  hut  v»l 
there  is  snch  a  substantial  identity  as 
to  justify  the  inference,  that,  in 
getting  up  the  guide.  Mrs  Bwiag  has 
availed  bersatf  of  Mrs.  Drury's  chart, 
and  has  borrowed  from  it  its  essential 
character  is  th  s."  LsjsvMt,  J.,  Drury  v, 
Ewing,  1  Bond,  548,  540. 
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piracy,  said:  "  It  is  still  to  be  considered  whether  there  \»e such 
a  similitude  and  conformity  between  the  prints  that  the  pen 
who  ftKGCfltod  the  one  set  must  have  used  t lie  others  as  a  model 
I ii  that  case,  he  is  a  copyist  of  the  main  design." l     It  matters 
not  that   the  copy   of  a   painting  or  engraving  is  larger  Bf 
smaller  than  the  original ; 3  nor  by  what  mechanical  proce» 
the  copy  may  be  made,8 

In  the  case  of  music,  Lord  Abinger  held  that  the  <|ii<'stion  »f 
infringement M  must  depend  oa  whether  the  air  taken  is  substan- 
tially the  same  with  the  original,"  and  that, M  substantially,  the 
piracy  is  where  the  appropriated  music,  though  adapted  to  a 
different  purpose  from  that  of  the  original,  may  still  be  recog- 
nized by  the  ear.  The  adding  variations  makes  no  difference  in 
the  principle."  *     And  so  Chief  Justice  Taney  said  that 


1  Roworth  v,  Wilkes,  1  Camp.  99. 
In  West  >:.  Francis,  Bailey,  J.,  speak- 
ing of  prints,  said :  "  A  copy  is  tliat 
which  comes  so  near  to  tin.'  original 
as  to  give  to  every  person  seeing  it 
the  idea  created  by  the  original."  6 
Barn.  &  Aid.  743.  See  also:  Br. 
Barfleld  v.  Nicholson,  2  Sim.  &  St.  1  ; 
Moore  ».  Clarke,  9  Mees.  &  W.  692 ; 
Turner  0,  Robinson,  1U  Ir.  Ch.  121, 
610;  Gambart  v.  Hall,  14  C.  B.  p.t, 
8(>t> ;  Graves  v.  Ashford,  Law  Rep.  2 
C.  P.  410.  Am.  Blunt  v.  Patten,  i 
Paine,  898.  397;  Drury  v.  Ewing,  1 
Bond,  54(1;  Farmer  r.  Calvert  Litho- 
graphic, Engraving,  &  Map-Publishing 
Am.  L  T.  R.  168;  Richardson 
v.  Miller,  8  L.  &  Eq.  Reporter,  614. 

9  Gambart  v.  Bull,  LJ raves  «'.  Ash- 
fonl,  su/jra ;  BrarfbuTy  9,  Hotten,  Law 
Rep.  8  Exch.  I, 

s  Gambart  v.  Ball,  Graves  s>.  Ash- 
ford, Turner  v,  Robinson,  supra  ;  lios- 
siter  v.  Hall,  5  Blatchf.  362. 

*  D'Almaine  v,  Boosey,  1  Y.  4  C. 
Exi'h,  302.  "  It  is  admitted,"  said 
Lord  Abinger,  "that  the  defendant 
has  published  portions  of  the  opera, 
containing  the  melodious  parts  of  it  ; 
thai  lie  has  also  published  entire  airs; 
and  that  in  one  of  his  waltzes  lie  has 
introduced  seventeen  bars  in  succes- 
sion, containing  the  whole  of  the  orig- 
inal air,  although  lie  adds  fifteen  other 


bars  which  are  not  to  be  found  in  it 
Now,  it  is  said  that  tins  is  not  a  piracy : 
flr>t,  because  the  whole  of  each  air 
has  not  been  taken ;  and,  secondly, 
because  what  the  plaintiffs  purchased 
waa  the  entire  opera ;  and  the  opera 
consists,  not  merely  of  certain  airs  and 
melodies,  but  of  the  whole  score.  But, 
in  the  first  place,  piracy  may  be  of 
trf  an  air  us  well  as  of  the  whole; 
and,  in  the  second  place,  »du 
that  the  opera  consists  of  tin- 
score,  yet  if  the  plaintiffs  were  entitled 
to  the  whole,  a  fortiori  they  wt 
titled  to  publish  the  melodies 
form  a  part.  ...  It  is  the  air  or 
ody  which  is  the  inven", 
author,  and  which  may  in 
be  the  subject  of  piracy ;  and  you 
commit  a  piracy  if,  by  taking  not  a 
single  bar, but  several,  yon  incorporate 
in  the  new  work  that  in  winch  the 
whole  meritorious  part  of  the  inreotioi 
consist*.  I  remember  in  a  ca*e 
copyright,  at  nisi  firing,  a  question  a 
frig  as  to  how  many  bars  were 
sary  for  the  constitution  of  a  subj 
or  phrase.  Sir  George  Smart,  who 
was  a  witness  in  the  case,  said,  that 
a  mere  bur  did  not  constitute  a  phrase, 
though  three  or  four  bars  might 
Now,  it  appears  to  me  that  if  you  lake 
from  the  composition  of  an  author  all 
those  bars  consecutively  which   form 
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musical  composition  complained  of  is  piratical  when  it  is 
the  same  as  that  for  which  protection  is  claimed  "  in  the 
main  design  and  in  its  material  and  important  parts,  altfivd 
as  above  mentioned  to  evade  the  law." l  To  select  music 
from  an  opera,  and  arrange  it  for  dancing  purposes,  or  to 
make  a  piano-forte  arrangement  of  an  opera,  may  amount  to 
pira 

When  Material  Part  la  Taken. — It  is  not  necessary  that  the  whole 
or  the  greater  part  of  a  work,  either  in  form  or  substance,  shall 
be  taken,  in  order  to  constitute  an  invasion  of  copyright.  The 
copyright  protects  the  whole  and  all  the  parts  and  contents  of 


the  entire-  air  or  melody,  without  any 
material    alteration,    it    is    a    piracy; 
•ii,  on  the  other  hand,  you  might 
takf  thvm  in  a  different  order  or  broken 
e    intersection    of    others,    like 
word*,   in    inch    a    manner   as    should 
not  be  a  piracy.     It  must  depend  on 
whether  the  air  taken  is  substantially 
the  same  with  the  original.     Now,  the 
moat  unlettered  in  music  can   distin- 
guish one  song  from  another;  and  the 
men-  adaptation   of  the  air,  either  by 
changing  it  to  a  dance,  or  by  transfer- 
ring it  from  one  instrument  to  another, 
does  not,  even  to  common  apprehen- 
sions, alter  the  original  subject.    The 
ear  tell*  you  that  it  is  Uie  same.     The 
lal  air  requires  the  aid  of  genius 
I  i  construction ;  but  a  mere  me- 
chanic in  music  can  make  the  adapta- 
r  accompaniment.    Substantially, 
■mcy  is  where  the  appropriated 
tli< -ugh  adapted   to  a  different 
from  that  of  the  original,  may 
be  recognised  by  the  ear.     The 
g  variations  makes  no  difference 

pie."     [bid.  801,  802. 
lead    r.  Carusi,  Tan.    Dec.    74. 
See  also  Boosey  r.   Fairlie,  7  Ch    I» 
301,  807;  Daly  v.  Palmer,  6  Blatchf. 
MB 

«  D'Almaine  v.  Boosey,  1  Y.  A  C. 

F.xch.   2SS.     "The  composition  of  a 

new  air  or  melody  is  entitled   to  pro- 

■d    the    appropriation   of  the 

■  .  or  of  any  substantial  jm ri,  of  it, 

<e  of  the  author,  is  a 

piracy.      How  far   the    appropriation 


might  be  carried  in  the  arrangement 
and  composition  of  a  new  piece  of 
music,  without  an  infringement,  is  a 
question  that  must  be  left  to  the  facts 
in  each  particular  case.  If  the  new 
air  be  substantially  the  same  as  the 
old,  it  is  no  doubt  a  piracy ;  and  the 
adaptation  of  it,  either  by  changing  it 
to  a  dance,  or  by  transferring  it  from 
one  instrument  to  another,  if  the  ear 
detects  the  «ame  air  in  the  new  arrange- 
ment, will  not  relieve  it  from  the  pen- 
alty ;  and  the  addition  of  variations 
makes  no  difference.  The  original  air 
requires  genius  for  its  iNHMff MUoO  J 
but  a  mere  mechanic  in  music,  it  is 
said,  can  make  the  adaptation  or  accom- 
paniment." Nelson,  J.,  Jollie  «•.  Jaques. 
1  Hlatc-hf  I 

"Now,  in  reference  to  the  case  that 
was  decided  in  the  Court  of  Exchequer, 
D'Almaine  v.  Boosey,  1  Y.  &  C.  Bach. 
.'-".  I  have  no  hesitation  in  saying, 
that  if  Brissler  had  published  this 
arrangement  for  the  piano-forte  during 
Nicolai's  lifetime  without  his  authority, 
or  since  his  death  without  the  author- 
ity of  Bote  and  Bock,  his  represeiita- 
ae  wonhl  lmvu  pirated  the  work  ; 
or,  it  there  had  been  a  copyright  act  in 
f'ircc  in  Berlin,  such  as  there  is  in  this 
country,  no  doubt  Vkolai  or  his  repre- 
sentatives might  have  maintained  an 
RCClaa  for  the  infringement  of  the  copy- 
right against  Brialer  "  Kelly.  < 
Wood  v.  Boosey,  Law  Rep.  8  Q.  B. 
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a  work; '  and  whoever  appropriates  a  material  part,  to  the  injury 
of  fli«*  owner!  commits  an  act  of  piracy.  The  ofii 
mm  whether  a  part  is  taken  by  copying  literally  the  language 
of  the  original,  or  by  paraphrasing  it.  In  the  latter  caae,  it  is 
MMHIgh  to  show  substantial  identity  between  the  original  an«! 
the  part  complained  of,  and  that  one  has  botn  taken  from  the 
other. - 

To  take  one  of  several  articles,  or  any  illustration  or  cut,  in* 
Copyrighted  publication, may  amount  to  pincj  ;  since  the  copy- 
right protects  each  distinct  composition  in  a  book,  and  all  tbe«* 
gravings,  illustrations,  figures,  <vc.  But,  when  any  part  of  a  hook 
is  not  entitled  to  copyright,  it  is  not  unlawful  to  copy  that  part. 

Publication   Complained   of  Need   not  Serve   as   Substitute.  — 
In  Roworth  v.  Wilkes,  Lord  Ellen  borough  said  :  '*  'I 
is  whether  the  defendants'  publication  would  serve  as  ■ 
tute  for"  the  plaintiffs  work.3     The  theory  suggested  by  l!ti* 


1  See  miii ,  p.  144 ;  also  Rooney  '•. 
Kellv,  14  Ir  Law  Rep.  u.  s.  158. 

I  Br  Wilkitis  p.  Aikin,  17  Ves. 
422:  Mawtnan  9.  Tegg,  2  Rush.  886; 
Bramwel!  r  Raloottfe,  3  My.  &  Cr.  737  ; 
Lewis  >•.  FttUartOB,  2  Beav.  6;  Kelly 
v.  Hooper,  4  Jur.  21  ;  Sweet  r>. 
Maugham,  11  Sim.  51;  Sweet  v.  Cater, 
Il'i'l.  6T9  :  Ciimpbcll  9.  Scott,  Ibid.  31 ; 
Bohn  >•■  Bonne.  1"  Jur.  420;  Stevens 
r  Wiklj,  19  L.  J.  h.  a,  (Ch.)  190; 
Murray  a.  Rogue,  1  Drew.  853  ;  Sweet 
i,  BflDOlng;  10  C.  B.  459;  Jarrold  v. 
Houlston,  8  Kay  &  J.  708 ;  Rooney  v. 
K.  1 1  v,  9Hfnm  :  Tinsley  v.  Lacy,  1  Hem. 
&  M.  747  ;  Kelly  9.  Morris,  Law  Rep  1 
Eq.  1597;  Srott  ■  •  Stanford,  3  Id  718; 
F«ke  p.  Nicholas.  Law  Rep.  6  Ch.  251 ; 
Jarrold  ».  Hey  wood,  18  \V.  R.  279  ;  Cob- 
Wood  ward,  Law  Rep,  14  Eq.  407  ; 
Bradbury*.-,  llittwi.  Law  Rep.  8  Exch. 
1;  Smitii  r  Chtttto,  81  L.  T.  s.  ».  775; 
Hogg  9,  Seott,  Law  Rep.  18  Eq.  UJ  , 
Chatterton  r.  Cave,  Law  Rep.  IOC-  P. 
572,  1st  ap.  2  C  P.  1).  42,  2*1  ap-3  App. 
Cas.  483.  Am.  Gray  v.  Russell,  1 
Story,  11  ;  Folsom  i\  Marsh,  2  Id.  100  ; 
Story's  Executors  p.  Iiolcombe,  4 
McLean,  306  ;  Jollie  v.  Jao.ue*.  1 
Blatclif.  618;  Greene  9,  Bishop,  1  Cliff. 
188;  Daly  r.  Palmer,  0  BlaL-hf.  8Mj 


Lawrence  9,  Dana,  2  Am  L.  T  R  vs 
•Oft;  Buka  ..  Mclhvitt,  l:;  BlatdJ. 
li',:;.  oilier  cases  to  the  same  effect 
are  cited  in  considering  Lawful  I'm 
of  Copyrighted  Works,  ante,  p.  880  d 
seq.,  and  Piracy  in  the  case  of  Coav 
pilations,  jiost,  p.  416  ft  seq. 

"  It  \i  certainly  not  necessary  to  coo- 
•  an  invasion  of  c 
whole  of  a  work  should  be  copied,  or 
even  a  large  portion  of  it,  in  form  or 
substance.     If  so  much  U  taken  lint 
the  value   of  the   original   is 
diminished,  or  the  labors  of  the 
inal  author  an*  substantially  to  an  inju 
rioii«  extent  appropriated  by  n- 
i hut  is  sufficient,  in  point  of  law, 
constitute  h  piracy   jrro  (unto       The 
tirety  of  the  copyright  is  the  proper 
of  the   author  ;  and   it  is  no 
that  another  person  has  approf 
part,  and  not  the  whole,  of  ain 
erty.     Neither  does  it  necessar 
pend  upon  the  quantity  taken,  » 
it  is  an   infringement  of  the  0O| 
or  not.     It  is  often  affected   l> 
considerations, —  the  value  of  the  mat 
luilt-  taken,  and  the  importance  ol  H 
the  sale  of  the  original  work."     Stori 
J.,  Eolsoin  >'■  Marsh,  2  Story,  115. 

'  1  Camp.  98. 
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'hat  a  work  to  be  piratical  mast  be  a  substitute  for  the 
one  copied,  has  no  foundation  in  reason  or  principle,  and  is 
opposed  to  the  current  of  authorities,  which  establish  the  doc- 
trine that  a  case  of  piracy  is  made  out  when  it  is  shown  that 
a  material  part  of  a  work  has  been  taken  without  authority.1 
When  the  defence  of  fair  use  is  set  up,  it  may  be  material 
to  inquire  whether  the  publication  complained  of  will  super- 
sede that  for  which  protection  is  claimed.  But,  when  this 
privilege  is  not  pleaded,  the  fact  that  one  work  will  not  serve 
as  a  substitute  for  the  other  is  no  defence  of  piracy. 

■What  Amount  la  Material.  —  When  part  of  a  copyrighted 
production  has  been  reproduced  in  another  publication,  and 
especially  when  literal  extracts  have  been  made,  one  of  the 
first  questions  to  be  determined  is,  whether  the  person  charged 
with  piracy  has  acted  within  the  privilege  of  fair  use.  Then 
arise  the  inquiries,  whether  the  part  taken  is  material,  and 
whether  the  author  entitled  to  protection  is  thereby  injured. 

T"Io  fixed  rule  can  bo  given  for  determining  what  amount  of 
copied  or  borrowed  matter  is  essential  to  constitute  infringe- 
ment ;  or,  in  other  words,  how  small  may  be  the  quantity  taken, 
and  still  amount  to  piracy.     The  authorities  agree  that  when 
the  quantity  taken  is  material,  and  enough  to  cause  substantial 
injury  to  the  author  entitled  to  protection,  a  case  of  infringe- 
ment may  be  made  out.     The  determination  of  this  question  of 
fact  is  often  one  of  extreme  difficulty,  and  the  finding  will 
vary  with  the  circumstances  in  each  case,  and  with  the  judg- 
ment of  the  person  or  persons  whose  duty  it  may  be  to  ascer- 
tain the  fact.     The  ratio  which  the  part  hears  to  the  whole 
from  which  it  is  taken  will  often  be  a  material  consideration  ; 
"t  it  is  obvious  that  no  relative  or  fractional  part  of  either 
production  in  controversy  can  be  lixcd  as  a  standard  measure 
°*  materiality.     An  amount  material  in  one  case  will  be  unim- 
"tant  in  another.     "  If  so  much  is  taken,"  said  Mr.  Justice 
«-y,  "  that  the  value  of  the  original  is  sensibly  diminished, 
°**    the  labors  of  the  original  author  are  substantially  to  an 
n J  '  irious  extent  appropriated    by  another,    that   is  sufficient 
11      jHiint  of  law  to  constitute  a  piracy  pro  touts."1 

m     8ee  Bohn  »•.  Bogue,  10  Jur.  420;         *  FoUom  e.  Marsh,  2  Story,  115. 
**"*?«  p,  Shaw,  8  Jur.  217. 


In  determining  whether  the  part  taken  is  material  in  extent 
Bltd  importance,  a  variety  of  eireunistancea  must  be  considered: 
the  absolute  amount  and  value  of  the  part ;  its  ratio  to  the 
whole  from  which  it  is  taken,  and  to  the  whole  in  which  it  ii 
afterward  incorporated ;  its  relative  value  to  each  of  the  works 
in  controversy ;  the  purpose  which  it  serves  in  each  ;  how  fir 
tho  later  work  may  tend  to  supersede  the  original,  or  interfere 
with  its  sale ;  to  what  extent  the  original  author  may  be  in- 
jured, actually  or  potentially,  by  the  unlicensed  use  made  of  his 
production  ;  and  many  other  special  considerations,  which  pied 
not  here  be  mentioned,1 

It  should  be  remembered,  however,  that  when  the  fact  of 
copying  or  borroviag  has  been  established,  and  cannot  be  de- 
fended on  the  principle  of  fair  use,  the  original  author  is  usu- 
ally in  the  right,  and  the  other  in  the  wrong.  The  former  is 
entitled  to  the  full  enjoyment  of  the  fruits  of  his  lal>or ;  the 
latter  in  seeking  gain  is  bound  to  depend  on  his  own  i 
resources.  Hence,  in  determining  what  amount  or  what  value 
is  sufficient  to  constitute  infringement  in  cases  of  this  kiii'l. 
the  utmost  rigor  consistent  with  right  and  justice  should  tim: 
place  against  him  charged  with  wrong. 

Value  to  be  Considered.  —  The  value  of  the  part  taken  is  also 
to  bo  considered,  in  connection  with  the  quantity;  and  often 
the  question  of  piracy  will  be  determined  by  the  value  of  the 
extract,  irrespective  of  its  extent.  Lord  Chancellor  Cotten- 
faam  well  said  :  4<  When  it  conies  to  a  question  of  quantii 
must  be  very  vague.  One  writer  might  take  all  the  vital  part 
of  another's  book,  though  it  might  be  but  a  small  proportion 


I  In  Cobbett  v.  Woodward.  Law 
Rep.  14  Eij.  4**7,  tlu>  court  was  willing 
to  grant  an  injunction  against  about 
eight  lines  copied  from  tint-  phi  in  t  ill's 
publication,  in  Sweet  P.  Remiing,  16 
C.  B.  451),  copied  mutter  forming  about 
one-twentieth  part  of  the  defendant's 
work,  wot  held  to  amount  to  piracy. 
A  case  of  infringement  was  made  out 
where  it  uppearcd  that,  in  a  work  on 
caricatures,  nine  caricatures  hail  btW 
.taken  from  nine  numbers  of  Punch, 
extending  from  1849  to  1867.  Brad- 
bury v.  Hotten,  Law  Rep.  8  Excli.  1 ; 


iee  ante,  p.  891.    In  Webb  r.  Poem, 
2  Wood.  &  M.  497,  620,  an  injm 
was   refused    where    it    appeared   dial 
only  about  twenty  or  thirty  line*  bad 
been  copied   from  nearly  seven 
sand  in    the    plaintiff's   work.      In   a 
recent    English  case,  two   scenes   or 
situations  taken  from  a  drama  were 
held   not   to    be    material   enon. 
amount  to  piracy.    Chatterton  a  I 
Law    Rep.    10  L\   P,   t!l%    Ut   up    I 
C.  P.  D.  42,  2d  ap.  3  App.  Ca».  488. 
For  other  illustrations  as   to  quantity 
see  cases  given  in  Chap.  XI. 
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of  the  book  in  quantity.  It  is  not  only  quantity,  but  value, 
that  is  looked  to.  It  is  useless  to  refer  to  any  particular  oases 
aa  to  quantity."  ' 

And  so,  in  the  language  of  Mr.  Justice  Story:  "In  many 
cases,  the  question  may  naturally  turn  upon  the  point,  not  so 
much  of  the  quantity  as  of  the  value  of  the  selected  materials. 
As  was  significantly  said  on  another  occasion,  N<m  MMtarmtlir, 
ponder antur.  The  quintessence  of  a  work  may  be  piratically 
extracted,  so  as  to  leave  a  mere  caput  irwrtuum,  by  a  selection 
of  all  the  important  passages  in  a  comparatively  moderate 
space 


»»i 


1   iir:iiuw  ell  ft    Ualcomb,  3  My.  & 
Cr   788. 

*  Gray  ft  Russell,  1  Story,  20.  See 
also  Bell  ft  Whitehead,  3  Jur.  68; 
Kelly  ft  Hooper.  4  Id.  2]  ;  Campbell 
tt,  11  Sim.  81;  Bradbury  ft 
Hotter),  Law  Rep.  8  Exeb.  1  ;  Farmer 
p.  Calvert  Lithographing,  Engraving, 
4  Map  Publishing  Co.,  6  Am.  L.  T.  It. 
174. 

"  The  infringement  of  a  copyright 
doea  not  depend  so  much  upon  t la- 
length  of  the  extracts  as  upon  their 
▼  aloe  If  they  nobody  the  spirit  and 
the  force  of  the  work  in  a  few  pages, 
they  take  from  it  that  in  which  its 
value  consists.  This  may  be 
done  to  a  reasonable  extent  by  a  re- 
viewer, whoM  object  is  to  show  tbe 
merit  or  demerit  of  the  work.  But 
this  privilege  cannot  be  ao  exercised  ae 
to  supersede  the  original  book."  Mc- 
Lean, J.,  Story's  F.xecutors  v.  Hub 
combe,  4  McLean,  809. 

"  The  question  of  the  extent  of  ap- 
propriation which  is  necessary  to  es- 
tablish an  infringement  of  copyright  is 
often  one  of  extreme  difficulty  ;  but  in 
cases  of  this  description  the  quality  of 
racy  is  more  important  than  the 
proportion  which  the  borrowed  pas- 
aagea  may  bear  to  the  whole  work. 
Here  it  is  enough  to  say  that  the  de- 
fendant admits  that  one-fourth  of  the 
dramas  is  composed  of  matter  taken 
from  the  novels."  Wood,  V  i\.  Tins- 
ley  ft  Lacy,  1  Hem.  &  M.  752. 


"  I  shall  not  trouble  your  lordships 
by  discussing,  in  detail,  the  many  au- 
thorities winch  have  been  cited  as  to 
the  interpretation  to  be  put  upon  the 
acts  which  regulate  copyright  in  books. 
They  seem  one  anil  all  to  assume,  or 
to  affirm  expressly,  that  to  render  a 
writer  liable  for  literary  piracy,  he 
must  be  shown  to  have  taken  a  mate- 
rial portion  of  the  publication  of  an- 
other: the  question  as  toils  materiality 
Mag  left  to  be  decided  by  the  consid- 
eration of  its  quantity  and  value,  which 
must  vary  indefinitely  in  various  cir- 
cumstances. Aa  Lord  Chancellor  Cot- 
tenham  said  in  Bramwell  ft  Ualcomb, 
:i  My.  &  C.  738:  '  It  is  useless  to  refer 
to  any  particular  cases  as  to  quantity.' 
The  quantity  taken  may  be  great  or 
small;  hut,  if  it  comprise  a  material 
portion  of  the  book,  it  is  taken  illegally. 
The  question  is  as  to  the  substance  of 
the  thing  ;  and,  if  there  be  no  abstract  imi 
of  that  which  may  be  substantially  ap- 
preciated, no  penalty  is  incurred.  In 
all  the  cases,  the  matter  is  dealt  with  M 
one  of  degree.  In  all,  quantity  and 
value  are  both  the  subjects  of  consid- 
eration ;  and  in  none  of  them  has  an 
infringement  been  established  without 
satisfactory  evidence  of  an  appropria- 
tion, possibly  involving  a  substantial 
loss  to  one  person  and  a  substantial 
gain  to  another."  Lord  U'Hugan, 
terton    ft    Cave,    8    A  pp.     Caa. 
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plbacy  in  the  ca8e  of  compilations.  —  i. 
Common  Facts. 


Compilations  of 


$Hm 


It  is  necessary  to  consider  more  particularly  the  que 
of  piracy  in  the  case  of  that  class  of  production*  which  do  not 
consist  of  original  matter  in  the  ordinary  meaning  of  thur 
but  are  simply  compilations  of  materials,  plain  facts,  informa- 
tion, Arc,  gathered  from  common  sources.  Works  of  this  kind 
may  be  divided  into  two  general  classes:  1,  Statements  or  col- 
lections of  common  facts,  which  admit  of  little  variation  in 
their  description  ;  2,  compilations  of  materials  gathered  from 
other  publications. 

Of  the  former  class  are  directories,  road-books,  maps,  charts, 
mathematical  tables,  and  analogous  works.     Between  two  rival 
publications  of  this  kind,  there  will  necessarily  be  a  striking 
mblance,  amounting  in  many  instances  to  substantial  iden- 
tity.    In  different  directories  of  the  same  city,  the  names  and 
addresses  of  persons,  order  of  arrangement,  <vc,  will  be  nub- 
Btautially  alike.   In  rival  road-books,  the  location  and  direction 
of  highways  will  be  similarly  described.     In  maps  and  charts 
of  the  same  region,  the  boundaries  of  geographical  d 
location  of  natural  objects,  distances,  latitude,  longitude, 
when  accurately  described,  will  be  represented   by  diflfe 
p.-rsons  without  substantial  variation.    In  mathematic: 
the  same  figures  will  result  from  the  same  calculations.     In  all 
such  cases,  the  materials  are  equally  open  to  all ;  and  the  results 
prepared  by  two  laborers  in  the  same  field  will  present   tittle 
variation.     May  a  subsequent  compiler  take  advantage  of  this 
circumstance,  and  say:  "These  facts  are  common  property; 
they  can  bo  truthfully  given    in   but   one   form;  the    result? 
worked  out  by  my  own  independent  labor  must  be  in  substance 
the  same  as  those  published  by  my  predecessor.     Therefore  I 
do  not  injure  him  or  invade  his  rights  by  copying  from  his 
publication  "I 

TeBt  of  Piracy.  —  Here  the  general  test  of  piracy  is  the  same 
as  in  the  case  of  compositions  wholly  original.  The  principle 
is  well  established,  that  the  later  compiler  can  escape  the  pen- 
alty of  piracy  only  by  going  to  the  common  sources  for  mate- 
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rials  an<]  information,  atul  producing  a  work  by  his  own  labor. 
Ho  cannot  lawfully  save  himself  labor  and  expense  by  taking 
flj'j  results  of  another's  industry  and  skill,  except  as  far  as 
he  nay  ue  able  to  do  so  under  the  privilege  of  fair  use.  He 
must  himself  examine  the  highways  and  places  to  be  described 
in  an  original  road-book  ;  must  himself  make  the  surveys  and 
other  calculations  necessary  for  constructing  a  map  or  chart; 
must  himself  perform  the  operations  essential  to  produce 
mathematical  tables;  must  himself  canvass  lor  the  names  to 
make  a  directory.  Of  course,  he  is  entitled  to  use  any  infor- 
mation or  materials  which  may  he  obtained  from  common 
sources,  either  published  or  unpublished.  But  copying  to  a 
material  extent  from  a  protected  work,  or  appropriating  the 
materials  or  results  there  found,  is  piracy.1 


1  Br.  Oary   v.    Lnngman,   1    East, 
Uatlhewgon  r.  Stwkdale,  12  Ves. 
I.ongmnn    v.  Winchester.  16  Id. 
JW;  Baily  r.   Taylor,  8  L.  J.  (Ch.)  Sb\ 
1  Hum   i  My.  73;  Kelly  v   Hooper,  4 
Jar.  U  |..   Williams,    11  Id. 

&*4  .  Murray  r.  Bogue,   1    Drew 
Jarrvdd  r.  lloulstoii,  o  liny  &  J.    70,^, 
Morris,  Law    Rep    1    Bq.  697j 
■:.  3  Id.  71* ;  Mania  <•. 
Id.   84;    Cox   v.   Land    & 
■  Id.  824  ;  Pike  r. 
Nicholas.  Law  Rep.  5  Ch.  251 ;  Morris 
i-    Wnglu,  Ibid.  279;  Jarrold  v.  Hey- 
Hogg  v.  Scott, 
Law  Hep.  18  Eq.  444 ;  Grace  t\  New- 
man, 1  Am.  Blunt  v.  Patten, 
ne,  398,  897;  Farmer  v.  Calvert 
LhbogmpliitiK,    Engraving,    &,     Map- 
6  Am.  L.  T.  R.  1<>8. 
"  Take    the    instance   of  a   map   de- 
scribing  a   particular    county,  and    a 
map  of   the  same  county   afterwards 
published   by  another  person  ;    if  the 
description    j*  accurate  in  both,  they 
must  be  pretty  much  the  same.     But 
it  is  clear  the   latter   publisher  cannot 
on  that  account   be  justified  in  sparing 
himself  the  labor  aud  expense  nf  actual 
and    copying    the    map     pre- 
viously published  by  another.     So.  as 
to  Pallet;" m  *   Road    Book,   it    ia  cer- 
i  nnijH/tent  to  auy  other  man  to 
publiah   a  book  of  roads;  and  if  the 


same  skill,  intelligence,  and  diligence 
are  applied  in  the  second  instance,  the 
public  would  receive  nearly  the  Mime 
information  from  both  works  ;  but 
there  is  DO  doubt  that  this  court  would 
interpose  to  prevent  n  BMN  republica- 
tion of  a  work  which  the  labor  and 
skill  of  another  penon  had  supplied  to 
the  world.  So,  in  the  instance  men- 
tioned by  Sir  Samuel  Romilly,  a  work 
consisting  of  a  selection  from  vtin.nn 
authors,  two  men,  perhaps,  might 
make  the  same  selection ;  but  that 
must  be  by  resorting  to  the  original 
authors,  not  by  taking  advantage  of 
the  selection  already  made  by  another. 
In  the  case  of  Hogg  v.  Kirby,  8  Yea. 
216,  there  was  no  doubt  that  any  per- 
son might  publish  a  work  of  the 
description  which  was  the  subject  of 
that  injunction.  Kach  party  might 
publish  his  own  collection,  ami  the 
urticles  might  happen  to  be  the  same  ; 
but  one  could  not  excite  the  public 
curiosity  by  copying  into  his  work  from 
that  of  Uie  other."  Lord  Eldon,  Long- 
man v.  Winchester,  16  Ves.  271. 

"  There  is  no  foundation  in  law  for 
the  argument,  that,  because  the  same 
sources  of  information  are  open  to  all 
persons,  and  by  the  exercise  of  their 
own  industry  and  talents  and  skill, 
they  could,  from  all  these  source*, 
have    produced  a  similar   work,    one 
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Law   Construed  in   Case    of  Directories.  ■ — -  This  doctrine 
forcibly  BxpreSMd  ill  the  first  of  ihe  recent  English  director 
cases,   !>y  Vice  Chancellor   Wood,  afterward    Lord   Cln 
Ilathcrley:  "The  defendant   has  been   most  completely  mis- 
taken in  what  lie  assumes  to  be  liin  right  to  deal  with  the  labor 
and    property  of  others.     In   the  case  of  a  dictionary,  map, 
guide-book,  or  directory,  when  there  are  certain  common  db 
jeets  of  information   which   must,  if  described   correctly,  be 
described  in  the  same  words,  a  subsequent  compiler  is  bend 
to  set  about  doing  for  himself  that  which  the  first  compiler  has 
done.     In  case  of  a  road-book,  he  must  count  the  milestones 
for  himself.     In   the  case   of   a  map  of   a  newly-discovered 
island, —  the   illustration    put   by    Mr.    Daniel,  —  he    m 
through  the  whole  process  of  triangulation,  just  as  if  he  had 
never  seen  any  former  maps  ;  and,  generally,  lie  is  not  t 
to  take  one  word  of  the  information  previously  published,  with- 
out independently  working  out  the  matter  for  himself,  soaato 
arrive  at  Ihe  same  result,  from  the  same  common  soui 
information  ;  and  the  only  use  he  can  legitimately  make  of  a. 
previous  publication  is  to  verify  his  own  calculations  and  re- 
sults when  obtained.     So,  in  the  present  case,  the  defendant 
could  not  take  a  single  line  of  the  plaintiff's  directory,  for  the 
purpose  of  saving  himself  labor  and   trouble  in   getting  bis 
information.  .  .  .  The  work  of  the  defendant  has  clearly 
been  compiled   by  the  legitimate  application  of  hide: 
personal  labor."  * 


party  iimy  at  second  hand,  without 
»ny  exercise  of  industry,  talents,  or 
skill,  borrow  from  Another  nil  the 
niatiTiula  which  have  been  accumu- 
lated and  combined  together  by  him. 
Tnke  tin?  fuse  of  n  mnp  of  ;•  minify,  or 
of  ii  .State,  or  tin  empire  ;  it  is  plain. 
that  in  proportion  to  the  accuracy  of 
every  such  map  must  be  il*  slnailftrity 
to,  or  even  its  identity  with,  every 
other.  Now,  suppose  ■  pmoa  ha«  be- 
I  Mi  time  and  skill  and  intention, 
ami  made  ft  large  series  of  topographi- 
cal  surveys,  in  order  to  perfect  such  a 
map,  and  has  thereby  produced  one  far 
excelling  every  existing  man  of  the 
same  sort.     It  is  clear  Hint,  aotwith- 


supersede  the  right  of  any  other  prr 
son  to  use  the  snine  mean*  by  tiruilar 
survey*  and  labors  to  accomplish  the 
same  end.     Hut  it  is  just  a* 
he  tins  no  right,  without  an> 
veys  and  labors,  to  sit  4owi 
the  whole  of  the  limp  already  pr<«du" 
l>v    the    >kill    and    labors    of    the    lir 

party,  mi  thus  to  rob  Men  ol  all  tii 

fruit  of  his  industry,  skill,  and   expvt 
<linires.      It    would    be    a    flowuiigt 
piracy."     Story,  J.,  Gray  r.  Bill 
Story.  18. 

1  Kelly  v.   Morris,   U*   Rep.  1 
701,  708.     "  Tins  laugn 
Justice  fiiffurd,  "  do.-  Ifl  th»t 

lie  tmiv  not  look  into  the  book  tor  t lie 


standing   this    production,    he   cannot     purpose  of  ascertaining   where  a  par- 
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The  soundness  of  these  views  was  expressly  recognized  in 
tfci  following  directory  cases  of  Morris  v.  Ashbee1  and  Morris 
v.  Wright,2  as  well  as  in  other  decisions.3  In  the  two  cases 
naiiK-d,  the  law  was  construed  with  marked  unanimity  against 
the  ritrht  of  a  subsequent  compiler  to  make  of  a  copyright- d 
directory  any  other  use  than  that  of  a  guide  in  the  preparation 
of  a  rival  publication.  Copying  in  any  manner  from  the  ear- 
lier directory,  or  in  any  wise  appropriating  the  results  there 
fuuinL  is  strictly  prohibited.  The  later  directory  must  be  the 
result  of  independent  labor.  All  names,  addresses,  &c,  in 
it  must  he  got  by  actual  application  to  the  persons.  If  such 
persons  cannot  be  found,  their  iubm  may  not  be  copied  from 
a  protected  work.  The  location  and  description  of  streets, 
buildings.,  parks,  squares,  and  other  objects  of  interest,  must 
>l»tained  from  personal  observation,  or  common  BOUTOM  of 
information.     It  was  expressly  held  to  be  piracy  far  the  subse- 


Uctilar  person  lived,  ami  for  the  purpose 
of  ascertaining  whether  it  whs  worth 
ile  to  call  upon  that  person  or 
n"' .  bM   it    means    that   he  may   not 
take  that  particular  slip  and  show  that 
to  the  person,  mid  pet  hi*  authority  as 
■*   potting    thai    particular   slip  in." 
Mor-rU  t   Wright,  Law  Uep.  &  Ch.  286. 
"  No  doubt,"  continued  Vice-Chan- 
cellor Wood,  in   Kelly  P.  Morris,  "  the 
**pense  of  procuring  information  in  a 
i  mate   way   is   very   great.     The 
defendant  himself  has  told  us  so,  and 
*!*"   that  it  was  not   for  some   years 
■m  lie  was  able  to  make  it  pay.     Hut 
'"e  defendant  goes  on  in  his  affidavit 
'"  propound  a  most  extraordinary  doo- 
lr"ie  as  to  the  right  •  it*  publicity  in  the 
**■>■««  of  private  residents,  vbo 
*'  *'v  expressed  it,  'given  their  names 
'or  public  use.'     What  he  ha*  dune  has 
>  just  to  copy  the  plaintiff's  book, 
*a'\    •  |  out  canvassers   to  see 

'     Mm  fafarautiou  to  copied  was  cor- 
lf  the  canvassers  did  not  find  the 
Bet9r"ttpier  of  the  bonse  ai  botne>oraeukl 
a  answer  from  him,  then  the  ia 
i   from    the   plaintiff's 
****»k  was  reprinted  buddy,  as  if  it  was 
lor  the  aoonpitroi  the  house 
^»"el»,  and  not  for  the  compiler  oi  the 


previous  directory.  Further  than  this, 
the  defendant  tells  us  that  he  had  a 
Bomber  of  new  agents,  and  that  one  of 
them  had  performed  his  part  of  the 
work  carelessly  ;  Thus  at  once  showing 
how  easy  it  would  la?,  on  the  system 
adopted  l>y  the  defendant,  for  any  neg- 
ligent agent  to  send  back  his  list  all 
ticked  as  if  correct,  without  having 
taken  the  trouble  to  make  a  single  in- 
quiry."    Law  Hep.  1  Eq.  7U2. 

1  Law  Uep,  7  Eq.  84.  Vice-Chan- 
cellor Giffard,  citing  Kelly  v.  Morria, 
said :  "  In  a  case  such  as  this,  no 
one  has  n  right  to  take  the  results 
of  the  labor  and  expense  incurred  by 
another  tor  the  purposes  of  a  rival 
publication,  and  thereby  save  himself 
the  expense  and  labor  of  working  out 
and  arriving  at  these  results  by  some 
independent  road  It'  this  was  not  so, 
them  would  be  prmiii-ally  no  copyright 
in  mofa  a  wurk  as  a  directory."  Ibid. 
40 

3  Law  Hep.  6  Ch.  27'J. 

1  Scott  c.  Stanford,  Law  Uep.  3  ICq. 

718;  Cox  Ri  Ijind  &  Water  Journal 
Co.,  9  Id.  8U4;  I'ike  V.  Nicholas.  Uw 
Hep  0  Ch.  *2ol  ;  Hogg  v.  Scott,  Law 
Kep.  lti  Eq  444. 
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quent  compiler  to  print  from  slips  cut  from  a  protected  direc- 
tory ;  although  in  e\ery  instance  he  hn.d  verified  the  accuracy 
of  the  information,  or  corrected  it,  if  erroneous,  by  personal 
application  to  the  persons  whose  names  were  given.1 

In  Morris  v.  Ashbee,  it  appeared  that  many  of  the  nameaiii 
the  plaintiff's  directory  had  been  printed  in  capital  letters. 
while  after  others  "extra  lines''  were  inserted,  the  object  of 
which  was  to  advertise  the  business  of  those  persons  who  were 
willing  to  pay  for  this  advantage.  The  defendant  alleged  lha: 
he  had  used  slips  only  of  these  parts  of  the  plaintiff's  dir> 
and  contended  that,  as  the  names  printed  in  capitals  an-!  il* 
extra  lines  were  advertisements,  which  had  been  paid  for 
by  the  persons  for  whose  Special  benefit  they  were  inserted, 
the  plaintiff  was  not  entitled  to  copyright  in  them.  It  wu 
further  claimed  by  the  defendant  that  the  authority  gh 
the  [icrsons  themselves  vested  in  him  a  right  so  to  use  tlieir 
names  in  his  directory.  The  court,  however,  held  that  such 
persons  could  not  authorize  the  defendant  to  copy  their  names 
from  a  copyrighted  work,  and  refused  to  recognize  any  legal 
distinction  between  the  matter  so  paid  for  and  other  parts  of 
the  directory** 


1  In  Kelly  v.  Morris  and  Morris  r. 
Ashbee,  it  appeared  that  the  defendant 
had  cut  «lips  from  t lie  plaintiff's  direc- 
tory, and.  having  verified  them  by  appli- 
cation to  the  persons  whose  names  were 
given,  printed  them  in  his  own  book 
In  the  former  suit,  it  was  admitted  that 
in  the  BOM  of  persons  not  found  by  the 
canvassers  the  .slips  containing  their 
names  had  been  copied  without  verifi- 
cation. "  It  is  plain,"  said  Gifl'ard, 
V.  C-,  in  Morris  ft  Ashbee,  "  that  it 
could  not  be  lawful  for  the  defendant.* 
simply  to  cut  the  slips  which  they  have 
cut  from  the  plaintiff's  directory  and 
insert  them  in  theirs.  Can  it,  then,  be 
lawful  to  do  so  became,  in  addition  to 
doing  this,  they  sent  jtemins  with  the 
slips  to  ascertain  their  correctness  I  I 
gay,  clearly  Dot.  Then,  a#iii>,  would 
tlieir  acts  be  rendered  more  lawful  be- 
cause they  gOl  payment  and  authority 
tor  the  insertion  ol  the  names  from 
each  individual  whose  name  appeared 
in  the  Blips  I     And  to  tiiis  I  again  an- 


swer, clearly  not  The  simple  upstuit 
of  the  whole  case  is,  that  the  plaintiff* 
directory  was  the  source  from  winch 
lliey  compiled  very  material  parts  of 
theirs,  and  they  had  no  right  so  to  re- 
sort to  that  source.  They  had  no  right 
to  in  pike  the  results  arrived  at  ■ 
plaintiff  the  foundation  of  (heir  work, 
or  any  material  part  of  1ft;  ami  this  they 
have  done."    haw  Rep.  7  Y.q   41 

J  Ibid.  34.  "  1  am  of  opinion,"  said 
Giffard,  V.  C.  "  thai  the  application  by 
the  plaintiff  for  payment,  and  the  pay- 
ment by  the  several  persons  whose 
names  were  inserted  with  capital  letters 
or  will)  added  lines,  had  not  the  effect  of 
making  tbete  mimes,  when  so  inserted, 
common  property.  The  plaintiff  in- 
curred I  lie  labor  and  expense,  flr*i 
ting  the  necessary  information  for  the 
emattt  and  compilation  of  the 
names  as  they  stood  in  his  directory,  snd 
then  of  making  the  actual  compilation 
and  arrangement ;  and  though  ■  | 
dividual  who  paid  might  no  doubt  ha>e 


1 
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Descriptive  Catalogues.  —  The  same  principle  was   applied   in 
running  tlie  question  of  piracy  in  the  case  of  a  descriptive 
catalogue  of  fruit  ami  fruit  trees.     The  defendant  said  that,  in 
preparing  his  work,  he  had  taken  the  plaintiff's  descriptions, 
and,  after  verifying  them   by  comparison   with  specimens  of 
fruit,  had  published  them  in  his  own  book.     It  WW  held  that 
this  use  of  an  existing  work  was  unlawful,  and  that  the  subse- 
.|U<nt  author  was  bound  to  write  his  own  descriptions.     M  The 
kf  principle  in  all  these  cases,"  said  Vice-Chancellor  Hall, 
after  citing  the  directory  decisions.  "  is  that  the  defendant  ia 
Dot  at  liberty  to  use  or  avail  himself  of  the  labor  which  the  plain- 
tiff has  been  at  for  the  purpose  of  producing  his  work  ;  that 
is,  in  fact,  merely  to  take  away  the  result  of  another  man's 
labor,  or,  in  other  words,  his  property."  l 

And  so,  where  the*  defendant  was  charged  with  piracy,  for 

Uaviii<r  published  facts  and  information  concerning  the  hunting 

season,  taken  from  the  plaintiff's  publication.  Vice  Chancellor 

Malins  said:  u  1  also  assume  the  law  to  be  perfectly  clear  and 

settled,  as  laid  down  by  the  present  Lord  Chancellor2  in  Kelly 

v-  Morris  ;  as  also  by  that  other  case  of  Morris  v.  Ashbee.     It 

18  clear  that  in  this  case  the  getting  the  names  of  masters  of 

*il*nts,  the  numbers  of  hounds,  the  huntsmen  and  whips,  and 

®°  forth,  is  information  open  to  all  those  who  seek  to  obtain 

lt  »   but  it  is  information  they  must  get  at  their  own  expense, 

**  Hie  result  of  fcbejr  own  labor,  and  they  are  not  to  be  entitled 

■0  the  results  of  the  labors  undergone  by  others.''3 

Maps.  —  And  so,  where  the  defendant  contended  that  it  was 
pTTSOJ  to  COpj  boOQd&riea  of  townships  from  the  plaintiff's 
toap,  because  such  boundaries  had  been  fixed  by  statute,  and 
u,nce  no  one  could  acquire  exclusive  property  in  them,  the 
court  said :  u  What  is  claimed  in  this  regard  is  true  in  regard 
to  a.11  original  materials  from  which  maps  are  made,  and  that 
lS  that  none  of  them  are  subjects  of  copyright:  they  are  open 


hta  own  name  printed  in  capital  letters,     the  printing  of  a  rival  work/'     Ibid. 
or    **ftn  the   same    superadded    lines    40. 


•hererer  he  chose,  neither  one  ntir  nit 

''•em  could   authorize    the  cutting 

•  •ories  of  alio*.  <>r  the  Inking  of 

J^  n*Hies  as  arranged,  from  the  plain- 

*  directory,  and  the  uac  of  ilium   in 


of 


1  Hogg  v.  Scott,  Law  Rep.  18  Eq. 

§m 

*  Hathril 

*  Cox  r.  Land  &  Water  Journal  Co,, 
Law  lieu.  lJ  Eq.  882. 
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to  all.  But  no  one  has  the  right  to  avail  himself  of  the  enter- 
prise,  labor,  and  expense  in  the  ascertainment  of  those  mate- 
rials, and  the  combining  and  arrangement  of  them,  and  the 
representing  them  on  paper.  The  defendant,  no  doubt,  had 
the  right  to  go  to  the  common  source  of  inform;; 
hiving  ascertained  those  boundaries,  to  have  drawn  thetn  upon 
its  nnip.  notwithstanding  that,  in  this  respect,  it  would  lm\< 
been  precisely  like  complainant's  map  (which,  oi 
would  have  been,  if  they  were  both  correct").  But  he  had  no 
right  to  avail  himself  of  this  very  labor  on  the  part  of  com- 
plainant, in  order  to  avoid  it  himself."  ! 

II.   Compilations  of  Published  Materials. 

The  law  governing  piracy  in  the  case  of  compilations  BOO- 

sis-ting;  of  common  materials  selected  from  other  publications 
will  be  considered  under  three  heads:  1.  When  the  emir? 
compilation,  the  matter  and  its  arrangement,  is  taken. 
When  the  materials,  but  not  the  mode  of  their  combination, 
are  copied.  3.  When  the  arrangement,  but  not  the  materials, 
is  adopted. 

"When   Materials   and    Arrangement    are   Taken. —  It  has 

shown  elsewhere  that  the  copyright  in  a  compilation  vests  not 
in  the  component  parts  independently  of  their  combination, 
nor  in  the  arrangement  apart  from  the  matter ;  but  in  the 
materials  as  arranged  and  combined.2  The  law  governing 
cases  wherein  both  the  materials  and  their  arrangement  are 
taken  is  well  settled.  Whether  the  compilation  in  which  copy- 
right is  churned  consists  of  original  and  selected  mutter  com- 
bined, or  is  made  up  wholly  of  selections  from  common  sources, 
whether  or  not  Ihc  materials  have  been  elaborated  by  the  com- 
piler, it  is  a  work  entitled  to  protection  ;  and,  when  both  the 
substance  and  the  form  are  copied  without  authority,  it  is  a 
clear  invasion  of  copyright.  It  is  true  that  the  component  parts 
of  the  compilation  may  be  found  in  sources  open  and  accessible 
to  all  persons;  and  that  any  one  may  use  the  same  materials  for 

1  Farmer  v.  Culvert  Lithographing,     Am,  L.  T.  R   174.     Sec  also  Blunt  v. 
Engraving.  &  Map-Publ'inliing  Co.,  6    Pntten,  2  Piiinc,  898,  897. 

*  Ante,  p.  156. 
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the  same  purpose.  But  every  compiler  is  bound  to  go  to  the 
OOBUnon  sources  for  his  materials,  and  arrange  them  on  a  plan 
original  with  himself.  lie  must  hiniself  do  the  work,  and  de- 
pend on  his  own  skill ;  ami  not  save  himself  labor  and  expense 

appropriating  the  fruits  of  another's  industry  and  learning.1 
To  constitute  piracy  in  caaea  of  this  kind,  it  is  not  necessary 
that  the  whole  of  the  compilation  shall  he  taken,  or  that  vet- 

m  copying  shall  he  shown.  The  same  general  tests  apply- 
here  as  in  the  case  of  an  original  work.  A  case  of  infringe- 
ment may  be  made  out  when  the  substance  of  the  whole  or  of 
a  material  part  of  the  compilation  has  been  appropriated.8 


1  Br.    Matthewson   p.  Sto.kdnle,  12 

Vcb.970;  lA>nirmau  n  Wtacheatap,  16 

Id    269;    Lewi*  >\   Puliation,  2  Beav. 

ilv  r    Hooper,  4  far.  'il  ;  Murray 

v.  Iio-iu      1    1 1  Maclean   v. 

Moody.  2>>  -  On,  2d  Mr.  1164: 

Spier*  i .  Brown,  ft*  W.  R.  1)52  ;  Jarrold 

e.  BottlfCOB,  8  Kay  A.  J.  70S;  Scott  9. 

rord.  Law  R«p,  3  I'm    71-  .  Pike  v. 

las,  Luw  Rep   6  Ch    261  ;   Black 

rniv.lt  So.  Seal.  Cas.  3d  Ml 

Am  ('ray  c  Russell,  1  Story.  11  ;  Em- 

eraon   ,-.   Davie*.  '!  [,|    7t'8;  Webb   v. 

Power-,  -  Woodh.  &  M.  IS7;  story's 

Burnt  on  p.  Holoocabe,  4  McLet 

Bishop,  1  Cliff.  186;   Law- 
Am   L  T.  B.  >.s.  402; 
Farmer  r.  Culvert   Lithographing,  En- 
graving,   anil    Map  Publishing   Co.,   6 
Am    L   T.  K    lt"8;  Banks  v.  McDiv.tt, 

18  Matchl 

Aoy  man  is  entitled  to  write  and 

*h  a  topographical  dictionary.  nnd 

to  avail  himself   of  the  labor*  of  all 

former  writers  whose    works   are  not 

subject  to  copyright,  and  of  nil  public 

MaWM  <>f  information;  hut,  whilst  nil 

are  entitled  to  resort  to  common  sources 

of  information,  none  are  entitled  to  sn  ve 

il»le    and    expense   by 

■aitttlg     tin  ui-clveo,    for    their    own 

profi'  ncn's  works  slill  subject 

it  and  entitled  to  protection." 

L*ml  Longdate,  M.  R.,  Lewis  r.  I'ullni 

ton, 

:   I  i.n  i  -on  v.  Davie*.  Webb  r.  Pow- 
•n,  Story  'a   Executor*   p.   llolcotnbe, 


Lawrence  v.   Dann,  Pike  v.  Nicholas, 
Hipra. 

"  I  think  it  mny  be  laid  down  as 
the  clear  result  of  the  authorities  in 
case*  of  this  nature,  thai  the  true  test 
of  piracy  or  not  is  to  ascertain  whether 
the  defendant  has,  in  fact,  used  the 
plan,  arrangements,  and  illustrations  of 
thfl  plaintiff  as  the  model  of  his  own 
hook,  with  colorable  alterations  and 
variations  only  to  disguise  the  use 
thereof;  or  whether  his  work  is  the  re- 
sult of  hi*  own  labor,  skill,  and  use  of 
common  material*  and  common  sources 
of  knowledge,  open  to  all  men,  and  the 
resemblances  are  either  accidental,  or 
arising  from  the  nature  of  the  subject. 
In  other  words,  whether  the  defendant'* 
book  is,  qrinad  Aoe,  a  servile  or  evasive 
imitation  of  the  plaintiff's  work,  or  a 
Mi  /lit  original  compilation  from  other 
common  or  independent  sou 
Storv,  J.,  Emerson  i\  Davie*.  8  Story, 

IM, 

In  Pike  r.  Nicholas,  it  was  held  in 
the  lower  court  that  "the  plaintiff  has 
n  right  to  sny  that  no  one  is  to  he  per 
mitted,  whether  with  or  without  ac- 
knowledgment, to  take  a  material  nd 
- 1 1 1 1-'  a  n  t  ial  portion  of  hi*  work ,  of  hi*  ar- 
gument,  bis  illustrations,  hi*  authorities, 
for  the  purpose  of  making  or  improv- 
ingarival  publication,"  Law  Hep.  I  i'h. 
200.  This  principle  was  expressly  ap- 
proM-d  on  appeal,  hut  the  judgment 
was  reversed  on  the  ground  that 
copying    had    not    been    satisfactorily 
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When    Materials,   without   Arrangement,   are   Taken.  —  Will 
amount  to  piracy  in  any  case  to  appropriate  the  matter  of 
compilation  without  adopting  the  arrangement;  or  to  eopj 
plan  without  taking  the  materials  ( 

There  ia  no  recognized  principle  which  will  prevent  a  sub 
sequent  compiler  from  copying  common  materials  limn  mi 
existing  compilation,  and  arranging  and  coinhiuiug  them  in 
a  new  form,  or  using  them  for  a  different  purpose.  It  is  true 
that,  in  this  case,  he  avails  himself  to  some  extent  of  the  labor 
and  research  of  his  predecessor,  instead  of  obtaining  the  ma- 
terials frum  the  original  sources.  But  the  first  compiler  lias 
no  exclusive  property  in  that  of  which  he  is  not  the  author, 
and  which  may  he  used  by  any  one.  His  copyright  proi 
only  his  own  arrangement  of  the  materials  which  he  has 
Belccted,1 

The  principle  is  different,  however,  when  the  first  compiler 
has  translated,  abridged,  or  elaborated  the  common  materials. 
In  such  case,  his  claim  is  founded  not  alone  on  arrangement, 
hut  he  has  acquired  a  title  by  authorship;  and  to  appropriate 
the  results  of  that  authorship,  with  or  without  the  arrangement 


proved.  Lord  Chancellor  Hatherley, 
referring  to  common  quotations  found 
in  both  books,  said  tliat  the  defendant 
"must  not  simply  copy  the  passage 
tea  the  plaintiff's  boolf,"  but  must 
"  really  and  fata  jith  look  at  that  com- 
mon source,"  Law  Hep.  6  Ch.  '203.  The 
court  of  appeal  laid  that  the  taking  of 
a  single  tpioialion  from  the  plaintiff's 
compilation  won  not,  under  the  special 
circumstances  of  lite  case,  a  sufficient 
ground  tor  mi  injunction. 

1  In  Barfield  p.  Nicholson,  where  it 
appeared  that  common  figures  or 
drawings  in  architecture  were  used  in 
the  plaintiff's  book.  The  Architectural 
Dictionary,  and  in  the  defendant'* 
work,  The  Practical  Builder,  though 
their  arrangement  in  the  former  was 
not  new,  and  the  UTMfWDHll  adopted 
by  l lie  defendant  was  different  from 
that  in  plaintiff's  book,  Sir  John 
I«cach,  Vice  Chancellor,  said  :  "  If 
therefore  the  figures  furnished  by 
Nicholson   lor   The    Practical    Builder 


bad  in  fact  been  copied  from  The 
Architectural  Dictionary,  this  would 
have  been  no  piracy,  because  the 
author  of  The  Architectural  Diction- 
ary bad  no  property  in  these  figures. 
But  the  Nicholsons,  both  father  snd 
son,  positively  swear  that  these  figures 
were  not  copied  from  The  Architectural 
Dictionary,  nor  from  any  material* 
collected  for  The  Architectural  I>ic- 
tionaxy."     2  Sim.  &  St.  8. 

In  Folsom   v.   Marsh,   8   St.  pry.  WO, 
where  it   appeared   that  three  hundred 
and  fifty-three   pages  of  W 
letters  and  writings  in  the  defendant's 
work   had   been   copied    from    that  nf 
the  plaintiff,  the  injunction  granted  l»y 
Judge    Story   extended    only     to    t It- 
three    hundred    and     nineteen 
which  were  first  published  in  thi 
tiffs  work,  and  not   to  the   thirl 
pages     which     had     bed)     previously 
published,  and   which   were    common 
property. 
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of  the  materials,  is  the  same  in  principle  as  copying  original 
matter.1 

When  Arrangement,  but  not  Materials,  is  Copied.  —  The  ques- 
tion, whether  a  person  is  barred  from  copying  the  plan  and 
arrangement  of  a  compilation,  though  he  takes  m  materials 
from  it,  involves  two  inquiries:  1.  Whether,  in  adopting  the 
mode  of  combination,  he  uses  different  materials  from  those  in 
the  earlier  work  ;  2.  Whether  he  uses  the  same  selections,  but 
obtains  them  from  the  original  authorities.  In  the  former  case, 
it  is  difficult  to  see  how  any  piracy  can  be  committed.  In  the 
mere  plan  or  arrangement  of  a  compilation,  independently  of 
the  materials  themselves,  there  can  be  no  copyright  to  the 
extent  that  the  compiler  may  rightfully  prevent  another  from 
using  the  same  arrangement  for  materials  not  found  in  the 
earlier  publication,  or  for  a  different  purpose.  In  rook  case, 
the  later  compilation  will  be  substantially  new,  and  different 
the  earlier  one.3 

But  the  case  is  different  when  the  same  materials  arc  found 
in  the  same  order  in  both  books.  There  is  then  a  substantial 
identity  between  the  two;  and,  if  the  subsequent  compiler  has 


Bat  the  respondent  contends 
that,  even  if  it  hi-  true  that  matters 
of  fact,  citations,  and  authorities  hare 
been  borrowed  to  ■  oontidorable  ox- 

lie  had  a  right  to  take  them,  as 
the  use  he  made  of  them  was  substan- 
tially new,  and  different  from  that 
made  by  the  complainant  in  the  two 
prior  annotated  editions  of  the  work, 
because  they  were  u*ed  by  him  in 
illustrations  of  new  and  original  propo- 

«...  The  doctrine  of  new  and 

different  DM   in    the   law  of  copyright 

.  more  particularly   to    the   old 

lals,  and  not  to  the  materials  of 
a  work  like  that  of  the  last  annotated 
edition  of  the  complainant,  whore  the 
als  collected  are  much  abridged, 
and  sometimes  paraphrased  and  newly 
arranged,  and  combined  with  tin 
of  the  original  work.  Beyond  all 
doubt,  lit;  might  take  the  old  materials 
as  found  in   the  source*  from  which 

iul  au- 
tboritlei  of  the  complainant  were 
drawn,  and  use  them  as  he  pleased  in 


illustration  of  new  and  original  propo- 
sitions, or  for  any  other  purpose  not 
substantially  the  same  as  that  to  which 
tin  y  are  applied  in  il>e  Mllrfrtltfl  <<h 
lions  edited  by  the  complainant :  hut 
he  could  not  borrow  Hie  materials  as 
therein  collected  and  furnished,  nor 
could  he  rightfully  use  the  plan  and 
arrangement,  or  the  todo  by  which 
they  are  combined  with  the  text.  bo> 
yond  the  extent  falling  within  the  defi- 
nition of  fair  use ;  which  rule  is  only 
applicable  to  the  materials,  and  not  to 
the  plan,  arrangement,  and  mode  of 
operation."  Clifford,  J  ,  Lawrence  p. 
Ham.,  |  Am.  LI! 
also  Grace  c.  Newman,  Law  Hep.  19 
Eq.  623. 

3  Murray  i\  Bogue,  1  Drew.  868; 
Spiers  e.  Brown,  6  W.  R.  862;  Pike  v. 
Ni.holas,  Law  Rep.  fi  (li.  261;  Mack 
r.  Fetter.  Law  Rep  14  K<|.  4ol  ;  Law- 
rence c.  Cupples,  !»  i:  B.  l'at.  Off.  Gax. 
264;  Banks  n  McDtritt,  LB  lilatchf. 

ica 


42G 


THE    LAW   OF   COPYRIGHT    AND    PLAYRIGHT. 


n  « 


servilely   copied   the  arrangement   and  combination  from 
earlier  publication,  the  question  arises,  whether  he  can 
the  penalty  of   piracy  by  showing  that  he  has  obtained  tt 
materials  from  the  common  sources.     The  chief  value  of  i 
compilation  is  in  the  choice  aud  arrangement  of  its  content 
To  make  apt  selections,  and  arrange  effectively,  to  collect  v| 
liable  illustrations   and  citations  for  purposes  of  annotate 
and  combine  them  properly  with  another's  text,  ofteu  require 
gival  research,  judgment,  scholarship,  and  literary  knowledge. 
When  such  a  compilation  is  made,  any  one,  with  little  laW 
and  no  literary  knowledge  or  skill,  may  be  able  to  duplicate  it; 
and  the  injury  done  to  the  original  compiler  is  not  less  wlieu 
the  selections  are  copied  from  the  original  sources.1     The  sub- 
sequent compiler  may  not  be  prevented  from  arranging  differcut 
materials  on  the  same  plan,  or  from  making  a  new  arrangement 
of  the  same  eotntnon  selections.  '  But,  in  adopting  both  the 
arrangement  aud   the  materials   of  an   existing    compilation, 
though  the  materials  are  obtained  from  the  original  sources, 
he  avails  himself  of  the  labor,  judgment,  and  learning  of  bis 
predecessor,  to  publish  a  rival  work  identical  with  that  of  the 
latter.     1  am   not  aware   that   a   case  of  this    kind    has  hen 
decided,  or  that  the  law  on  this  point  has  been  judicially  ex- 
pounded.    But  the  courts  have  frequently  declared,  aud  the 
principle  is  well  grounded,  that  no  one  shall  Appropriate  like 
substantial  fruits  of  the  industry  and  learning  of  another,  to 
the  injury  of  the  latter ;  and,  when  this  is  done  by  a  subsequent 


'  This  is  well  illustrated  by  Lock- 
hart's  annotated  edition  of  Scott's  Min- 
strelsy of  the  Scottish  Border,  which 
wan  brought  into  controversy  in  the 
recent  Scotch  case  of  Black  t>.  Murray. 
Of  the  two  hundred  notes  added  by 
the  editor,  it  uppeared  that  all  but 
fifteen  were  quotations  from  common 
sources.  The  ballads  also  were  com- 
mon property.  "To  a  considerable 
extent,"  saul  Lord  KinloeL,  "  the  notes 
borrowed  fto  use  a  euphemism)  from 
Messrs.  Block's  edition,  consist  of 
quotation*  from  various  authors,  em- 
ployed by  Mr.  Luckhart  to  illustrate 
ballads  in  the  Minstrelsy.     It  was  per- 


hups  thought  that  to  repeat  quotation- 
from  well-known  authors  was  not 
piracy.  If  so.  I  think  a  great  mistake 
was  committed.  In  the  adaptation  uf 
the  quotation  to  the  ballad  which  il 
illustrates,  the  literary  research  which 
discovered  it,  the  critical  skill  which 
:ij  plied  it,  —  there  was,  I  think,  an  set 
of  authorship  performed,  of  which  rm 
one  was  entitled  to  take  the  benefit 
for  his  own  publication,  and  tlierehy 
to  save  the  labor,  the  learning,  and 
the  expenditure  necessary  even  U>t 
this  part  of  the  annotation." 
Sess.  Cue.  3d  ser.  866. 


compiler  in  the  manner  above  described,  he  should,  in  my  judg- 
ment, be  held  to  have  committed  piracy.1 

But  there  is  nothing  in  the  law  of  copyright  to  prevent  any 
person  who  has  obtained  common  materials  from  the  original 
Bourns  hom  using  them  in  substantially  the  same  manner,  and 
for  the  same  purpose,  as  they  have  been  previously  used;  pro- 
vided the  arrangement  ii  his  nun,  and  is  not  servilely  copied 
from  the  work  of  another.  Two  authors,  writing  on  the  MBit 
subject,  citing  the  same  authorities,  and  taking  the  same  illus- 
trations and  quotations  from  ihhiiii.hi  souicrs,  will  naturally 
use  such  common  materials  for  like  purposes  and  in  a  similar 
manner.  As  far  as  citations  of  authorities,  quotations,  &c, 
are  i  ed,  there  may  he  a  striking  resemblance,  amounting 

in  some  instances  to  substantial  identity.  This,  however,  does 
not  annum*  to  piracy,  unless  it  apjtears  that  there  has  been 
servile  copying  from  the  preceding  work.2  In  Pike  i\  Nicholas, 
a  substantial  identity  was  shown  l>etween  the  two  works  in 
controversy,  both  as  to  common  materials  used  and  their 
Arrangement  and  mode  of  treatment.  The  Vice-Chancellor 
was  satisfied  that  the  later  work  was  the  result  of  piratical 
j  ing,  and  not  of  independent  labor.  But  the  court  of 
al,   finding  that  the   suhsecpient   writer   had   obtained   his 


materials  from  the  original  sources,  and  that  the  reaemblanoe 


the  use  of  the  materials  of  the  two  works  was  natural  under 
the  circumstances,  held  that  it  was  not  a  case  of  piracy.8  Hence, 
in  determining  the  question  of  piracy  in  cases  of  this  kind, 
much  allowance  should  be  made  for  the  natural  resemblance 
between  the  two  productions.  In  the  case  of  two  compilations 
on  the  same  subject,  the  author  of  the  later  one  should  not  be 


1  In  Stnry't  Executor*  r.  llolcombe, 
Mr.  .tiMtiri-  McLean  ink]:  "So  fir  M 
citation*  are  made  in  the  Commenla- 
ric*.  Mr  Bolcombe  hud  h  right  to  go 
to  the  origin*!  vorkt  mm!  copy  bom 

Imt    lie    eoald    not   nvnil  liiriiM-lf 

,    labor  of  Judge   Story,  by  copy  - 

itift  the  extract*  as  compiled  by  him. 

Tlii*    in      i    wll-OttoblUhed     principle. 

plan  nr  ni  ■ 
in  the  Common 
Urict      It  it  said  there  can  It  DO  DOB] 


right  in  a  plan,  iliMinrt  from  the  work 
itNcir,  any  more  than  there  can  be  a 
gfel  in  an  idea.  This  i»  admitted  , 
but  the  words  in  which  an  idea  i-  M 
pressed  it  a  tuhject  of  property  .uul 
»o  is  the  clarification."  4  Mi; Lean. 
816. 

1  Murray  v.  Rogue.  1  Dri'w.  868 ; 
Spier*  9.  Brown.  I  W  .  B  •  -  Wt  b« 
v  Powers.  2  Woodb  &  M  I ■•:  .  Hank* 
p,  HeOhriK,  II  BUtchf.  108. 

»  Uw  fan.  I  Ok  ML 
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held  too  strictly  accountable  for  similarity  in  mug!  DNK  an  « 
combination  between  his  and  the  earlier  work.     Bo  a 
should  not  be  held  too  rigidly  to  the  penalty  o£  j piracy  n> 
having  followed  a  preceding  plan  and  arrangement,  which  ha* 
little  or  no  material  originality  or  merit.     But,  in  general,  i 
subsequent  compiler  should  not  be  allowed  servilely 
a  material  extent   and  to  the  injury  of  his  pndeeOM 
arrangement   and   combination   which   give    value    to   I   j 
existing  work. 

Ascertaining  the  Fact  of  Copying. 

Before  the  question  of  piracy  can  l>e  determined,  it  will  l~=3e 
necessary  to  ascertain  what  use  the  defendant  has  uiadi 
plaintiff's   work,     In   the   case   of  literal   copying,    this  ca0n.11 
usually  be  dune  with  little  difficulty  and  with  certainty.     Bmaat, 
when  the  matter  alleged  to  have  boon  taken  is  more  or  le 
disguised  in  the  laler  publication  by  change  of  Ian;," 


arrangement,  <fec,  the  determination  of  the  question  of  c 
will  often  be  attended  with  great  difficulties.  When  the 
fendant  frankly  admits  the  extent  to  which  the  plaintiff's  wo 
has  teen  used,  and  his  evidence  is  accepted  as  conclusive,  t 
fact  will  thereby  be  established,  and  the  law  determined  ac- 
ingly.  More  frequently,  however,  copying  is  denied,  or  ot«e^  lly 
a  fair  use  of  the  protected  work  is  admitted  to  have  be  ~en 
made ;  but  this  evidence  is  often  inconsistent  with  the  likene 
between  the  two  publications,  and  will  be  insufficient  to  rei 
the  charge  of  copying.  A  comparison  of  the  two  works 
then  be  made  with  the  aid  of  such  direct  or  circumstantial 
evidence  as  may  be  available ;  and  uot  unfrequently  the  quBM»e»* 
tion  will  have  to  be  determined  solely  or  chiefly  by  the  i: 
evidence  afforded  by  such  comparison. 

Common  Error*  Teat  of  Copying.  —  The  occurrence  of  the  8a«— 
errors  in  the  two  publications  in  controversy  affords  one  of 
surest  tests  of  copying,  especially  in  the  case  of  com] 
where  a  close  resemblance  is  a  natural  consequence  of  the  "«« 
of  common  materials.  In  some  instances,  it  may  be  n*  ^de 
apparent  that  both  writers  have  naturally  made  I). 
takes  J  but,  in  general,  this  result  is  so  improbable  that     we 
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presence  in  both  works  of  common  inaccuracies  creates  a  pre- 
sumption of  copying  so  well  grounded  that  it  can  be  overcome 
by  tbe  strongest  evidence.  Hence,  in  the  absence  <>1" 
conclusive  proof  to  the  contrary,  the  courts  have  uniformly 
accepted  the  evidence  afforded  by  such  errors,  when  sufficiently 
numerous  or  peculiar,  as  adequate  to  sustain  the  charge  of 
copying.1  And  Lord  Eldon  laid  down  the  rule,  that,  when  parts 
of  a  book  have  been  proved  by  this  test  to  have  been  pirated, 
other  identical  passages  in  which  common  blunders  do  not 
appear  must  be  presumed  to  have  been  eupied.2 

Things  against  Presumption  of  Copying.  —  Due  weight  should 

be  given  to  tliuse  circumstances  which  indicate  that  certain 
common  peculiarities  may  be  fairly  attributed  to  other  ageii' 
than  copying.  Thus,  punctuation,  spelling,  the  use  of  capitals*, 
and  kindred  matters,  are  often  regulated,  not  by  the  authm , 
but  by  the  proof-reader.  Jlcnee,  jtcculiarities  of  this  kind  may 
appear  in  a  publication  without  tbe  author's  agency.  Especially 
arc  the  probabilities  in  favor  of  copying  afforded  by  such  resem- 
blances greatly  lessened  when  it  appears,  as  in  Lawrence  v. 
ta,a  that  both  works  were  printed  in  the  same  office,  where 


Longman  v.  Winchester,  16  Ves. 
Mnwmati  v.  Tegg,  2  Ruts.  3*5; 
BogO*,  1  Drew,  368;  Spiers 
r.  Brown,  :J1  L.  T.  R.  10  ;  ft.  c.  6  W.  R. 
862  ;  Kelly  v.  Morris,  Law  Rep.  I  Eq. 
I'ike  v.  Nicholas,  Law  Rep. 
ft  Ch.  161  j  Cox  v.  Land  &  Water  Jour- 
nal Co.,  Law  Rep.  9  Eq.  324 ;  Lawrence 
v.  Dann.  I  Am.  L.  T.  R.  >.  a,  A0S, 

"  From  the  identity  of  the  inaccura- 
cies, it  i«  Impossible  to  deny  that  the 
one  was  copied  from  the  other 

Eldon,  Longman  t. 
Winchester,  npru,  272. 

"  Some  instances  are  stated  in  the 

«l.  and  others  were  stated  at  the  hur, 
sin  my  1 1 1 .- 1 L  Mr.  Rogue  has  the  plain- 
t's error*,  which  is  the  ordinary  and 
familiar  mode  of  trying  the  fact  whether 
the  defendant  has  used  the  plaintiff's 
book.  Now,  the  use  of  showing  the 
same  errors  in  both  is,  that  where  the 
defendant  says  he  has  got  bit  inlorma- 
'rom  the  plaintiff,  but  from 
other  source*,  if  the  evidence  i*  ni»- 
sstiafactory  on  the  question  whether 
the  defendant  did   use   the  plaintiff's 


work  or  not,  to  show  the  same  errors 
in  the  subsequent  work  that  are  con- 
tained in  the  original  is  a  strong  ar- 
gument to  show  copying."  Kinder- 
sley,  V.  C,  Murray  v.  Bogue,  1  Drew. 
866. 

3  "  It  is  necessary  to  ascertain  how 
much  of  the  one  book  has  been  copied 
from  the  other;  and  many  cases  have 
established,  that  you  cannot  have  bet- 
ter evidence  of  such  copying  than  the 
circumstance  which  occurs  in  several 
of  the  passages  here  complained  of, — 
namely,  the  fact  of  blunders  in  the 
original  book  being  transferred  into  the 
book  which  ia  accused  of  piracy.  And 
1  may  add,  that,  when  a  considerable 
number  of  passages  are  proved  to  hare 
been  copied,  by  the  copying  of  tbe 
blunders  in  them,  other  passsges  which 
are  the  same  with  passsges  in  tbe  orig- 
inal book  must  be  presumed,  prima 
to  l>e  likewise  copied,  though  no 
blunders  occur  in  them."  Mawman 
r,  Tegg,  2  Rubs.  398-394. 

*  2  Am.  L.  T.  R.  ».  a.  402. 
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the  proof-reading  is  governed  by  uniform  rules,  or  that  both 
were  corrected  by  the  same  proof-reader. 

So,  in  Fike  9,  Nicholas,  it  appeared  that  both  plaintiff  ami 
defendant   had    made  the  same  quotation  from  Prichard,  ^ 
which  that  author  had  cited  a  passage  from  Livy,  relating  to 
the  color  of  the  hair  of  the  Gauls,  and  that  both  had  puinte* 
out  that  the  correct  reading  of  the  Latin  text  was  rutilat** 
reddened  heir,"  and  not,  as  given  by  Prichard,  rntil^ 


comce. 


comcBy  "  red  hair."  This  was  cited  as  evidence  of  copyir*  ££< 
But  the  Lord  Justices  of  appeal  gave  much  weight  to  the  co 
sidcratiou  that  the  defendant  was  a  fair  Latin  scholar,  ar 
might  naturally  have  made  the  same  criticism  as  did  the  plai 
tiff  on  IVichard's  reading.  And  this  view  was  strengthen 
by  the  fact  that  the  form  nttSatm  was  to  be  found  in  a  Germ 
and  in  a  French  translation  of  the  passage  in  question.1 

So,  also,  it  will  he  in  the  defendant's  favor  if  the  erroneo 
passage  alleged  to  have  been  copied  in  his  book  is  free  fi 
some  of  the  inaccuracies  which  are  found  in  ti  pi 

in  the  plaintiff's  publication.-     Still,  it  is  to  be  remembe 
that  the  errors  may  have  been  corrected  in  copying, 

Circumstances  such  as  the  above  are  not  necessarily 
give;  but  they  will  be  entitled  to  due  consideration  in  r 
the  probabilities. 

Presumption    of  Copying   Created  by  Likeness   must  be   Ov> 
come  by  Defendant.  —  When    the    publication    complained 
contains  resemblances  striking  enough  to  warrant  the  iuf" 
BOM  of  piracy,  it  is  for  the  defendant  to  show  that 
is  not  the  result  of  copying  from  the  complainant's  work  s 
may  establish  the  fact  that  his  own  work  was  prepared  wnli< 
any  recourse  whatever  to  that  of  the  plaintiff;  or,  adi 
that  he  had  seen  or  used  the  latter,  he  may  ahoiv  that  the  pa. 
complained  of  in  his  own  work  were  taken  by  bin  Imam 
source  other  than  the  publication 


KZfl 


leget 


pi. 


>  Law  Rep.  5Ch.SU, 

I  In  M'NeiM  r.  WillininB,  11  .Tur. 
.'ill,  it  ftpjiearad  that  seven  error*  in 
the  plaintiffs  mathematical  table*  were 
aleu  tuutnl  in  those  of  tin  «UTi-inl:Hit. 
Tke  latter  dedhned  that  this  was  acci- 
dental,  and   that    the   plaintiff's  book 


contained  seventy    error* 
(bund  in  his  own.     It  dbM  not  »l'^>^ 
what  importance  the  court  mtuclnjftS 
this  circumstance  ;  but  the  injui. 
was  refused. 

3  See  tutU,  p.  400. 


PIRACY. 


431 


will  not  be  enough  for  the  defendant  aim  pi  3'  to  show  that  the 
passages  in  question  are  to  lie  found  in  other  books  than  the 
plaintiffs,  and  that  such  hooks  were  accessible  to  him,  or  even 
were  used  by  him  in  the  preparation  of  Ins  own.    This  evidence 
may  lessen  the  probabilities  that  there  was  unlawful  copying. 
But  it  must  be  proved  that  the  defendant  actually  got  the  mat- 
bai  in  dispute  from  the  common  source  without  copying  from 
protected  work.     It  is  obvious  that  there  would  be  little 
lection    for   compilations    and   other  works  containing  se- 
lection*, quotations,  citations,  A< ..  gathered  from  common 
sources,  if  the  charge  of  piracy   could   be  successfully  met 
howing  that  the  defendant  might  nave  obtained  the  matter 
complained  of  from  the  original  authorities.     The  pivotal  q\ 
is  not  what  he  might  have  done,  but  what  he  has  done. 
,  when  coincidence  of  emirs  in  brought  forward  as  evidence 
ing,   it   will   doubtless  be  in   the  defendant's  favor  to 
-•    that    the   same  inaccuracies  are  found  in  the   work  of 
another  author.    But  it  by  no  means  follows  from  this  that  the 
erroneou  In  the  defendant's  work  were  not  copied 

from  that  of  the  plaintiff. 

When  the  defendant  is  charged  with  having  copied  quota- 

ia  from  the  plaintiff's  work,  instead  of  going  to  the  original 

authorities,  it  will  be  a  circumstance  of  much  weight   if  the 

quoted  matter  iu  the  later  compilation  is  more  extensive  than 

in  the  earlier  one.1 

Intention  to  pirate  on  the  part  of  the  jierson  charged  with 
wrong  will  have  much  weight  in  determining  the  question  of 
.  mil'.'-  And  bo  it  will  often  be  important  for  the  defendant 
to  produce  in>  manneorfpt,  or  Batofactorilr  account  for  its  non- 
Lion.8  He  may  also  be  called  upon  to  explain  such 
matters  relating  to  the  preparation,  of  his  work  as  maj  throw 
light  on  the  question  of  unlawful  copying.    In  a  recent  English 


1  "  On  i]i«'  other  hand,  tin*  defendant 

had    quoted     mi     author     Inkto     from 

I  in],  (alpurniti^  Flaccus,  who  wag 

the   plaint  iff,    mid   had 

adili'd  to  hia  quotation   u    paaMge    troll) 

napt  to  the 

subject.     These  circumstances  showed 

clearly  that  the  dck-nduiit  went  to  the 

namely,  I'ncliard,  and 


that  he  got  those  quotations  from 
I'richard  which  the  plaintiff  got  from 
Priehard."  Lord  llntherley,  Pike  P. 
Nicholas,  Law  Rep.  I 

1  Baa  wit,  p.  402. 

3  Hiittene  Arthur,  1  Hem  AM.  609; 
Jarrohl  I  Houlston,  3  Kav  A  J.  706; 
tSpiere  p  Hrown.  Bat  this 

point  considered  in  Chip.  XL 
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case,  where  the  defendant  denied  that  lie  had  copied  from  the 
plaintiffs  book  quotations  from  Eetzius  and  from  Pouch^t,  his 
evidence  was  not  credited,  because  he  could  not  say  where 
he  had  seen  the  original  works  of  those  authors,  which  were 
so  rare  that  copies  were  not  in  the  British  Museum,  The 
defendant  was  further  charged  with  having  copied  an  argu- 
ment based  on  the  physical  characteristics  of  ten  thousand 
persons  which  he  claimed  bo  have  observed  at  public  meetings; 
but  it  was  a  significant  fact  against  him  that  he  could  not  give 
the  time  or  place  of  such  meetings.1 

Cb.  261.    See  *Uo  Kellj  0,  Wymm,  IT 


1  rike   b,  Nichols*,  Law 
W.  R.  8»y:  9.  c.  20L.T,  H 


Rep.  6 
s.  300. 
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CHAPTER  IX. 

ABRIDGMENTS,  TRANSLATIONS,  AND  DRAMATIZATIONS, 

U».\SIDEKED   WITH   REFERENCE   TO   PIRACY, 


General  Principles,  —  In  considering  the  question  of  piracy 
in  the  case  of  these  productions,  certain  fundamental  principles, 
h  apply  equally  to  all  of  them,  should  be  borne  in  mind. 
Any  person,  or  any  number  of  persons,  may  abridge,  translate, 
or  dramatize  any  publication  not  protected  by  copyright.     The 
original  being  common  property,  no  legal  rights  are  secured  to 
its  author ;  therefore,  none   are  violated  by   the  uses  above 
mentioned.    ITciice,  there  may  he  numerous  abridgments,  trans- 
lations, or  dramatizations  of  the  same  original,  and  copyright 
will   vest  in  each.1     Thi3   copyright  will   prevent  any    person 
without  license  from  copying  the  abridgment,  translation,  or 
dramatization,  but  not  from  using  the  original  for  the  same 
purpose.     Whether  one  abridgment,  translation,  or  dramatiza- 
tion infinities  another  is  determined  by  the  fact,  whether  the 
alleged  wrong-doer  has  produced  his  own  from  the  original  by 
independent  labor,  or  has  copied  that  of  another.     So  also  a 
person  with  the  consent  of  the  author  may  secure  a  copyright 
an  abridgment,  translation,  or  dramatization   of  a  work 
protected  by  copyright. 

Alterations,  additions,  improvements,  &c,  made  without 
authority,  however  extensive  or  valuable  they  may  be,  confer 
DO  right  to  use  a  copyrighted  work.2  A  person  may  acquire 
j  rijiht  in  new  matter  added  to  a  work  of  which  he  is 
the  author,  or  in  changes,  improvements,  *te,,  made  in 
h  work;  but  he  must  show  that  the  original  is  Common 
property,  or,  if  protected  by  copyright,  that  he  has  authority 
so  to  use  it.     Hence,  it   is  no   defence   of  piracy   that   the 


•  See  ante,  p.  158. 


mfe,  pp.  406-407. 


a 
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unauthorized  abridgment,  translation,  or  dramatization  of  a 
copyrighted  work  presents  the  origin*]  in  a  new  and  im- 
proved, a  more  useful,  or  a  less  expensive  form.  It  is  a  funau- 
xncutal  principle  of  the  law  of  copyright  that  to  take  a  material 
part,  verbatim  or  in  substance,  of  a  protected  work,  except 
under  the  recognized  privilege  of  fair  use,  is  piracy.  This 
principle  is  universally  recognized.  It  was  affirmed  by  Lord 
Langdale,  when  he  said,  tL  Whilst  all  are  entitled  to  resort 
to  common  sources  of  information,  none  are  entitled  to  save 
themselves  trouble  and  expense  by  availing  themselves,  for 
their  own  profit,  of  other  men's  works  still  subject  to  copyright 
and  entitled  to  protection  ; " '  and  by  Mr.  Justice  Story,  trhea 
he  said  that  if  4t  the  labors  of  the  original  author  are  substan- 
tially to  an  injurious  extent  appropriated  by  another,  that 
is  sufficient  in  point  of  law  to  constitute  a  piracy  pr 
This  principle  is  not  less  applicable  to  the  productions  Ml 
under  consideration  than  it  is  to  any  other  kind. 

The  question  of  piracy,  then,  in  the  case  of  an  abridgment, 
translation,  or  dramatization  of  a  work  protected  by  copyright, 
is  to  be  determined  by  two  inquiries:  1.  Whether  the  whole 
or  a  material  part  of  the  original  has  been  substantially  repro- 
duced ;  2.  Whether  the  original  has  been  used  with  the  consent 
of  the  owner.8 


Abridgments. 

The  judicial  history  of  copyright  is  fertile  in  examples 
showing  how  false  doctrines  become  firmly  rooted  in  jurispru- 
dence  by  the  practice  of  blindly  following  precedents  with- 
out examining  the  grounds  on  which  they  are  based. 
subject  presents  a  more  striking  illustration  of  the  evils  of 
this  custom  than  that  of  abridgments.  In  1N47,  Mr.  Justice 
McLean,  after  emphatically  declaring  that  the  doctrine  held 
by  the  courts  En  relation  to  abridgments  was  contrary  to  right 
and  established  principles,  said  that  he  was  "bound  by  | 
dent;"4  and  as  lately  as  1869  Mr.  Justice  Clifford  declared 
that  the  prevailing  doctrine  on  this  subject  "lias  been  boo  long 

1  Lewis  9.  Fullarton,  2  Beav.  8.  whether    the  work    dramatized    i* 

7  Folsuin  n.  Marsh,  2  Story,  11>>.  dramatic  composition. 
a  Dramatizations    for    jurformance  *  Story's  Kxecutora  r.  llolcoiube,  4 

are  further  governed  by  the  question  McLean,  808,  809. 
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established  to  be  considered  at  the  present  time  as  open  to 
controversy."  '  Let  us  consider  what  authorities  there  are  in 
favor  of  this  latter  conclusion,  and  to  what  weight  thcj*  are 
entitled.  For  the  true  spirit,  of  inquiry  is,  that  a  doctrine  in 
jurisprudence  is  never  beyond  pertinent  question  until  it  rests 
tirnily  on  reason  and  sound  principles. 

English  Authorities- — The  theory  that  an  abridgment  of  a 
copyrighted   work    is    not  an  invasion   of   literary  property  in 
traced  to  a  dictum  expressed  by  Lord  Hardwicke  in  1740,  when 
Matthew  Hale's  Pleas  of  the  Crown  was  alleged  to  have 
been  infringed.     The  book  complained  of  was  found  to  be  not 
an  abridgment,  hut  !i  reprint,  of  the  original,  M  eolorably  short- 
ened."    Lord   Hardwicke  said  :  "  Where  hooks  are  eolorably 
shortened  only,  they  are  undoubtedly   within  the  meaning  of 
the  act  of  Parliament,  and  are  a  mere  evasion  of  the  statute, 
and  cannot  be  called  an  abridgment.     But  this  must  not  be 
carried  so  far  as  to  restrain  persons  from  making  a  real  and 
fair  abridgment,  for  abridgments  may  with  great   propriety  be 
called  a  new  book  ;  because  not  only  tin."  paper  and  print,  but 
the  invention,  learning,  and  judgment,  of  the  author  is  shown 
in  them,  and  in  many  cases  are  extremely  useful,  though  in 
some  instances  prejudicial,   by  mistaking  and   curtailing  the 
sense  of  the  author.     If  I  should  extend  the  rule  so  far  as  to 
rain   all   abridgments,  it  would   be  of  mischievous  conse- 
quence.'*2    Uriel"  <firta.  or  admissions  of  like  import,  are  to  be 
found  in  the  opinions  in  Tonson  v.  Walker^  decided  in  1752; 
hodaley  t'.  Kinnersley,4  in  17o"l  ;  Millar  v.  Taylor,5  in  17(i!>: 
Bell  v.  Walker,6  in  1785:  P'Almaine  t>.  Boosey,7  in  1835;  and 
Prince  Albert  v.  Strange,*  in  18491.     In  none  of  these  cases  was 


I  Lawrence  p.  Dana,  2  Am.  L.  T.  R. 
n.  s.  426. 

1 sM  r.  Wilcox,  2  Atk.  141. 

•  8  Swan*.  678. 
I  Amh.  408. 

•  4  Uuit.  2310. 

k«  1  Bra  C  (  161, 
801, 
•  2  De  G.  ft  Sm.  69&  Vlee-Chuh 
ght  Bruce  also  seems  to  have 
thought  that  an  abridgment  was  not 
necessarily  piratical.  But  his  views 
are  not  expressed  with  precision.  "  I 
am  not  aware,"  he  said,  "  that  one  man 


has  a  right  to  abridge  the  works  of 
anotlier.  On  the  other  hand.  I  do  MM 
mean  to  say  that  there  may  not  l>e  sjsj 
abridgment  which  may  tic  lawful, 
which  may  be  protected  ;  but,  to  say 
thai  one  man  has  (lie  right  |D  abridge, 
and  so  publish  in  an  abridged  form,  the 
work  of  another  without  mure,  is  filing 
much  beyond  my  notion  <>f  what  the 
law  of  this  country  is."  The  language 
following  in  the  opinion  indicates  that 
the  question  of  piracy  is  to  be  deter- 
mined by  the  character  of  the  abridg- 
ment.    The  work  complained  of  was 
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the  publication  complained  of  an  abridgment,  and  in  none  waa 
the  law  governing  piracy  in  the  case  ol"  abridgments  fully  con- 
sidered or  discussed.  Hence,  these  decisions  afford  no  direct 
test  of  tlie  question  now  under  consideration,  and  have  no 
binding  force  as  precedents. 

Tlie  only  English  case  wherein  the  decision  turned  directly 
on  this  point  was  one  against  Ncwbery,  in  1774.  It  was  there 
found  that  the  defendant  had  made  a  boni  fi<L-  abridgment 
of  Di\  Hawkesworth's  Voyages;  and  Lord  Chancellor  Apsley, 
after  consultation  wilh  Sir  William  Blackstone,  held  that  "an 
abridgment,  where  the  understanding  is  employed  in  retrench- 
ing unnecessary  smd  uninteresting  circumstances,  which  rather 
dead€Q  the  narration,  is  not  an  act  of  plagiarism  upon  the 
original  work,  nor  against,  any  property  of  the  author  in  it,  but 
an  allowable  and  meritorious  work."  The  injunction  Wtt, 
therefore,  refused.1 

All  the  English  decisions  in  favor  of  the  doctrine  that  tbona 
fde  abridgment  of  a  protected  work  is  no  infringement 
copyright  in  the  original  have  now  been  cited.  It  will 
that,  with  two  unimportant  exceptions,  they  all  belong  to  tin1 
last  century.  Age  does  not  necessarily  weaken  the  force  of  an 
authority.  Fundamental  principles  remain  unchanged  by  time, 
though  new  conditions  may  be  imposed  by  the  legislature,  and 
precedents  may  be  overruled  by  the  courts.  But  when,  in  the 
growth  of  jurisprudence,  are  developed  sound  principles  wlu>lly 
antagonistic  to  thpse  on  which  earlier  decisions  rot.  with 
decisions  properly  lose  the  weight  of  authority.  Tried  '>.V  tW 
test,  the  cases  just  cited  must  be  considered  ob  -  far  as 

they  bear  on  the  question  now  under   consideration.     While 
they  have  not  been  formally  overruled,  the  doctrine  which  tbej 


found  tu  be  a  republication  of  Dickens's 
Christmas  Carol,  with  merely  color- 
able alterations,  unci  therefore  not  a 
bonnet!'-  Abridgment.  Dickens  v.  Lee, 
8  Jur.  184. 

In  Butterworth  v.  Robinson,  6  Ves. 
709,  it  WM  ndd  that  the  plaintiff  was 
entitled  tu  mi  Injunction  to  resiniiji  the 
publicuthm  of  An  Abridgment  of  Ci«e*. 

But  it  wan  alleged  that  "  tliis  work 
"was  by  no  means  a  fair  abridgment ; 


that,  except  by  colomhly  lenvirift  ott* 
some  parts  of  the  case*,  such  a  tn* 
arguments  of  counsel,  it   was  i  meT* 
copy  vfrbatim  of  several  of  the  rrpur1s 
of  cases  in  the  courts  of  law,  ami 
them  the  Tern  Report* ,  of  which  pi****' 
tiff  is   proprietor."      Lord    Cham^lY"' 
Loughborough  said,  "  It  appears  M*    *^ 
an  extremely  illiberaJ  publication  - 
1  Lofft,  7 
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cannot  be  reconciled  with  those  principles  which  have 
repeatedly  governed  the  courts  in  determining  questions  of 
piracy  in  more  recent  cases.1 

American  Authorities.  —  If  is  not  surprising  that  a  doctrine 
unquestioned  for  a  century  in  England  should  have  found  I 
place  in  American  jurisprudence.  It  has  been  apparently 
ted,  in  part  at  least,  by  Mr.  Justice  Story,  in  Gray  r. 
Reesell,2  and  Folsom  r.  Marsh;3  by  Mr.  Justice  Woodbury,  iu 
Webb  Vt  Powers;4  anil  by  Mr.  Justice  Clilford,  in  Lawrence  v. 
Puna.6  It.  has  been  applied  by  Mr.  JtttttCC  McLean,  in  Story's 
•utors  v.  Holcombe.8  In  the  four  cases  first  cited,  the 
works  complained  of  were  not  abridgments,  Ik-nee,  these 
decisions  are  not  binding  as  precedents  on  this  question.  Nev- 
ertheless the  opinions  of  the  distinguished  jurists  who  pro- 
uounced  them,  when  they  are  the  result  of  their  own  rOMOniBg, 
are  entitled  to  careful  consideration.  But  in  the  cases  referred 
to  they  seem  simply  to  have  repeated  the  views  found  in  the 
English  reports.  Moreover,  the  English  doctrine  whs  accepted 
with  a  qualification  which  amounts  to  its  practical  rejection. 
Mr.  Justice  Btory  was  of  opinion  that,  if  the  abridgment  «ill 
u  prejudice  or  supersede  the  original  work,"  it  is  piratical ; "  and 
Mr.  Justice  Clifford  declared  that  an  abridgment   lL  which  is  of 


1  "  Recent  decisions  afford  DMsM 
ample  protection  to  copyright  than 
those  of  an  earlier  Hate,  urn)  they  also 
restrict  the  privilege  oftlie  subsequent 
writer  or  compiler  in  respect  to  the  use 
of  the  matter  protected  by  the  <■  <>pv- 
right  within  narrower  limit*  "  Clifford, 
J..  Lawrence  v.  Dana,  2  Am.  L.  T  R. 
n.  n    | 

«  1  Story,  19. 

» I  i.i.  loo 

I  I  Woodb.  &  M.  630. 

I  2  Am    L    I .  U.  w.  8.  426,  4Jf, 

•  4  McLean.  30ti. 

ma  nw,  indeed,"  said  Mr. 
Justice  Story.  "  it  mtiy  be  a  very  nice 
question  what  amount*  to  a  piracy  of 
•  work,  or  not.  Thus,  if  large  extracts 
are  made  therefrom  in  a  review,  it 
might  be  a  question  whether  those 
extracts  were  itajgmd  btmafidt  for  the 
mere  purpose  of  eritlajan,  or  were  de- 
signed to  supersede  the  original  work, 


under  the  pretence  of  a  review,  by 
giving  its  substance  in  a  fugitive  form. 
The  same  difficulty  may  arise  iu  rcl.i- 
tinn  to  «n  abridgment  of  an  original 
work.  The  question  in  such  a  eu.se 
must  be  compounded  of  various  con- 
nons.  whether  it  be  a  Lo»a  jidt 
abridgment,  or  only  an  invasion  by  the 
RnAnton  of  some  unimportant  parts  ; 
whether  it  wilt,  in  its  present  form, 
nr  supersede  the  original 
work  ;  whether  it  will  l>e  adapted  to 
the  same  class  of  readers;  and  iivmy 
other  considerations  of  the  same  sort, 
which  may  enter  aa  elements  in  ascer- 
taining whether  there  has  been  a  piracy 
or  not.  Although  the  doctrine  is  often 
laid  down  in  the  book*,  that  an  abridg- 
ment is  not  a  piracy  of  the  original 
is  proposition  must  be 
received  with  many  qualifications." 
Gray  v.  Russell,  1  Story,  19.  See  also 
2  Eq.  Jur.  §  989. 
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the  character  to  supersede  the  original"  is  "an  infringement  of 
the  franchise  secured  by  the  copyright. y* l  This  proviso  nearly, 
if  not  quite,  annuls  the  doctrine  to  which  it  is  applied.  For, 
excepting  perhaps  in  rare  cases,  the  effect  of  the  abridgment 
must  he  to  prejudice  or  to  supersede  the  original,  to  a  material 
extent. 

The  complaint  in  Story's  Executors  v.  Holcombe  was  that 
the  copyright  in  Story's  Commentaries  on  Equity  Jurisprudence 
had  been  infringed  by  the  publication  of  an  Introduction  to 
Equity  Jurisprudence,  prepared  by  the  defendant.     Tht-  dftft 
was  set  up  that  the  latter  was  a  bona  fide  abridgment  of  the 
former.     The  Master  reported  that  Story's  work  had  been  fuirVf 


1  "  Courts  hare  sometimes  sup- 
posed." said  Mr.  Justice  Clifford,  "  that 
the  flume  rule  of  decision  should  bi 
applied  to  a  copyright  us  to  a  patent 
for  a  machine,  and  consequently  that 
an  abridgment  of  an  original  work, 
made  and  condensed  by  (mother  per- 
son without  the  consent  of  the  author 
of  the  original  work,  ought  to  be  re- 
garded as  an  infringe mint  ;  but  the 
language  of  the  respective  acts  of  Con- 
gress, milking  provision  for  the  protec- 
tion of  such  rights,  is  different ;  and  the 
opposite  doctrine  has  Wen  too  long 
established  to  be  considered  at  the 
present  time  as  open  to  controversy. 
Story  V,  Holcombe.  4  Mclean,  309. 
Whatever  might  be  thought  if  the 
question  was  an  open  one,  it  is  too  late 
to  agitate  it  at  the  present  time,  as  the 
rule  is  settled  that  the  publication  of 
an  unauthorized  but  Itomt  fiih  abridg- 
ment or  digest  of  a  published  literary 
copyright,  in  a  certain  class  of  cases  at 
least,  is  no  infringement  on  the  origi- 
nal. Phillips  on  Copyright,  171  ;  New- 
bery's  Case,  Lofft,  776j  Dodsley  v. 
Kmiirr.-ley,  Anib.  4CK) ;  Whitiinglutm 
r.  Wooler,  2  Swans.  428;  Gyles  v.  Wil- 
cox, 2  Atk.  141. 

strong  doubts  are  expressed  by  Mr. 
Curtis,  whether  the  definition  of  an 
allowable  abridgment,  as  given  in  the 
earlier  cases,  can  be  sustained,  except 
as  applied  to  such  works  as  histories, 
or  works  composed  of  translations,  and 
others  of  like  kind  ;  but  it  was  decided 


in  this  court,  in  the  case  of  i 
March,  3  St..ry.    105,   that  an  »l 
ment  in  which  there  is  a  lubstaa 
condensation    of  the   materials   of       ^* 
original  work,  and  which  requires  \     '• 
tellectual  labor  and  judgment  t>>  nr«»  *1" 
the   same,  does    not   constitute   ar~m    in- 
fringement of  the  copyright  ot  the  «-    I 


lit 

I       *h»« 


ano* 
nlist 


iinil   author;   and   the  court,    as 
constituted,  is  inclined  to  adopt 
rule  in  cases  where  it  also  appe.tr* 
the  abridgment  was  made 
such,  nod  tbut  it  is   not  of  a   elm 
to  supersede  the  copyrighted  put     ■fc* 
tion.     Unless  it  be  denied  that  a   ■   «-'pd 
copyright  secures  to  the  author 
sole   right  and  liberty  ol   printin 
printing,  publishing,  and   vendingf     ' 
book  '  copyrighted,  it  cannot  Ins         M 
that  an  abridgment  or  digest  of         *nJ 
kind  of  the  contents  of  the  COpyrijS      *'! 
publication,  which   is  of  a  chanteta^^  r 
supersede  the  original  work,  is  n<»  * 
infringement  of  the  franchise  sec-  sureJ 
by  the  copyright.     What  constitute  «*  * 
fair  ami  Bona  Jui>    abridgment  in       ^ie 
sense  of  the  law  is,  or  may  be  ta  anJw 
particular  circumstances,    one  of       •'* 
most  dilticult  questions  which  csn     *t*ii 
arise  for  judicial   consideration;  b«*' l* 
la  \w -II  M-ttle<l  that  a  mere  wlectiw*^  nt 
different  arrangement  of  pans  »f     n'* 
original  work  into  a  smaller  cor 
will  not  be  held   to  be  such  an  nbr",( 
ment."      Lawrence    v.   Dona,   2 
L.  T.  It.  x.  a.  425. 


M 


ABRIDGMENTS,    TRANSLATIONS,    AND    DRAMATIZATIONS.      439 

abridged,  and  hence  that  there  was  no  infringement.     Against 
this  conclusion,  the  court  found  that  the  first  third  of  the  de- 
fendant's book,  including  one  hundred  pages,  was  not  a  fair 
abridgment,  and  granted  an  injunction  against  that  part.     The 
rest  was  regarded  as  an  abridgment,  and  its  publication  was 
riot    enjoined.1     In    considering  the  principles  which  govern 
piracy  in  the  case  of  abridgments,  Mr.  Justice  McLean  said: 
••  This  controversy  has  caused  me  great  anxiety  and  embarrass- 
ment.   OH  the  subject  of  copyright,  there  is  a  painful  uncertainty 
in   the  authorities;  and,  indeed,  there  is  an  inconsistency  in 
some  of  them.     That  the  complainants  arc  entitled  to  the  copy- 
right which  they  assert  in  their  bill  is  not  controverted  by  the 
defendants.     The  decision  must  turn  on  the  question  of  abridg- 
ment.    If  this  were  an  open  question,  I  should  feel  little  diffi- 
culty in  determining  it.     An  abridgment  should  contain  an 
epitome  of  the  work  abridged,  —  the  principles,  in  a  condensed 
form,  of  the  original  book.     Now,  it  would  be  difficult  to  main- 
tain   that  such   a  work   did  not  affect  the  Bale  of  the   book 
abridged.     The  argument  that  the  abridgment  is  suited  to  a 

r  different  class  of  readers,  by  its  cheapness,  and  will  be  pur- 
chased on  that  account  by  persons  unable  and  unwilling  to 
purchase  the  work  at  large,  is  not  satisfactory.  This,  to  some 
extent,  may  be  true ;  but  are  there  not  many  who  are  able  to 
"iiv  the  original  work,  that  will  be  satisfied  with  the  abridg- 
ment ?  What  law  library  does  not  contain  abridgments  and 
digests,  from  Vinera  and  Comyns  down  to  the  latest  publica- 
tions ?  The  multiplication  of  law  reports  and  elementary  trea- 
tises creates  a  demand  for  abridgments  and  digests  j  and  these 
'  •eing  obtained,  if  they  do  not  generally,  they  do  frequently, 
1  Movent  the  purchase  of  the  works  at  large.  The  reasoning  on 
^*trfotl  the  right  to  abridge  is  founded,  therefore,  seems  to  me 
t:  o  \»c  false  in  fact.  It  does,  to  some  extent  in  all  cases,  and 
*^ot  unfrequently  to  a  great  extent,  impair  the  rights  of  the 
=  kiiilmi .  — a  right  secured  by  law. 

•■  The  same  rule  of  decision  should  be  applied  to  a  copyright 
^s  to  a  patent  for  a  machine.     The  construction  of  any  other 
*  uachine   which  acts   upon   the  same  principle,    however  its 


>  4  McLean,  300. 
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structure  may  be  varied,  is  an  infringement  on  the  : 
The  second  machine  may  be  recommended  by  its  simplicity 
and  cheapness  ;  still,  if  it  act  upon  the  same  principle  of  the 
one  first  patented,  the  patent  is  violated.     Now.  anabrid. 
if  fairly  made,  contains  the  principle  of  the  original  work;  and 
this  constitutes  its  value.     Why,  then,  in  reason  and 
should  not  the  same  principle  be  applied  in  a  case  of  copyright 
as  in  that  of  a  patented   machine  ?     With  the  assent  of  the 
patentee,  a  machine  acting  upon  the  same  principle,  bat  of  less 
expensive  structure  than  the  one  patented,  may  be  built;  and 
so  a  book  may  be  abridged  by  the  author,  or  with  his  consent, 
should  a  cheaper  work  be  wanted  by  the  public.     This,  in  my 
judgment,  is  the  ground  on  which  the  rights  of  the  author 
should  be  considered. 

M  But  a  contrary  doctrine  has  long  been  established  in  Blf 
land,  under  the  statute  of  Anne,  which,  in  this  respect,  is  simi- 
lar to  our  own  statute  ;  and  in  this  country  the  same  doctrine 
has  prevailed.  I  am  therefore  bound  by  precedent  j  arid  1 
yield  to  it  in  this  instance  more  as  a  priuciple  of  law  than  a 
rule  of  reason  or  justice." x 

The  only  American  case,  then,  which  directly  rapport 
doctrine  that  a  bona  fide  abridgment  of  a  copyright  book  is  not 
pit  ut  ical  is  Story's  Executors  v.  Holcoinbe.     The  authority  of 
this  will  readily  be  set  aside,  when  it  is  remembered  that  Ik 
decision  was  rendered  under  protest,  so  to  speak,  waa  i 
to  the  opinion  of  the  judge  who  pronounced  it,  and  wu 
on  no  other  ground  than  that  of  supposed  precedents,  whkli 
have  been  shown  to  have  had  no  force. 


The  Doctrine  Maintained  that  an   Unauthorized  Abridg- 
ment 19  Piratical. 

The  above  review  of  all  the  decisions  that  can  be  cited  In 
support  of  the  prevailing  doctrine  concerning  abridgments.  IBo 
the  absence  of  express  authorities  on  the  other  side,  show  that 
the  question  whether  the  copyright  in  a  work  is  violated  bjf 
an  unauthorized  abridgment  of   the   original  must  be  detcr- 

•  4  McLean,  808. 
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ied  by  the  application  of  those  general  principles  which  are 
uniformly  recognized  as  governing  the  subject  of  piracy. 

The  word  abridgment  has  been  loosely  applied  to  publi- 
cations widely  different  in  character.  We  may  here  dismiss 
from  consideration  those  so-called  abridgments  which  are  made 
by  merely  colorably  shortening  the  originals,  or  by  simply 
selecting  some  parts  and  omitting  others.  Such  productions 
are  compilations  or  servile  imitations,  and,  when  copyrighted 
originals  are  used  without  Authority,  are  conceded  to  lie  pirati- 
cal, even  by  those  who  maintain  that  a  bonafiib-  abridgment/!* 
not  an  invasion  of  copyright.  So,  also,  a  biographical  sketch 
of  a  page  or  so,  written  from  an  elaborate  biography  in  one  or 
more  volumes,  will  doubtless  not  be  considered  an  abridgment 
of  the  larger  work. 

What  will  be  here  regarded  as  a  genuine  abridgment  is  a 
production  in  which  the  substance  of  the  whole,  or  of  a  mate- 
rial part,  of  a  work  is  condensed  into  a  much  smaller  compass, 
and  is  given  in  language  substantially  different  from  that  of 
the  original.1     That  labor,  skill,  and  judgment  may  be  required 


1  "  What  constitutes  a  fair  ami  '««"i 
fid*  abridgment,  in  the  sense  of  the 
law,  is  one  of  the  most  difficult  points, 
under  particular  cin -umstauccs,  which 
can  well  arise  for  judicial  discussion. 
l»:ir  that  a  mere  selection,  <>r 
different  arrangement,  of  pari*  of  the 
rk,  so  as  to  bring  the  work 
into  a  smaller  compass.  Mill  not  be  held 
to  be  such  an  abridgment.  There 
must  he  real, substantial  condensntmn  ofl 
the  materials,  and  intellectual  labor  he- 
stowed  thereon  :  and  not  merely  the 
facile  u»e  of  t he  scissors;  or  extracts 
of  the  essential  parts,  constituting  the 
chief  value  of  the  original  work 
J.,  Folsom   v.    Marsh,   2   Story, 

107. 

"  A  fair  abridgment  of  any  bonk  is 
eonsidf  rv  1  a  new  work,  as  to  write  it 
requires  labor  and  exen-Ue  of  judg- 
ent.  It  i»  only  new  in  the  sense  that 
•  the  author  is  given  in  a 
naed  form.  Such  a  work  must 
not  only  contain  1 1  it*  IRUfjanl  of 
the  book  abridged,  hut  the  ideas  must 


be  taken  from  its  pages. 


"  It  must  be  in  good  faith  an  abridg- 
ment, and  not  ■  treatise  interlarded 
with  citations.  To  copy  certain  pas- 
sages from  a  book,  omitting  others,  is 
in  no  just  sense  an  abridgment  of  it. 
It  make*  the  work  shorter,  hut  it  does 
not  abridge  it.  The  judgment  is  not 
exercised  in  condensing  the  views  of 
the  author.  His  language  is  copied, 
not  condensed ;  and  the  views  of  Iho 
writer,  in  this  mode,  can  be  but  par- 
tially given.  To  abridge  is  to  preserre 
the  substance,  the  essence,  of  the  work, 
in  language  suited  to  such  a  purjmse. 
GouldV  Abridgment  of  Alison's  His- 
tory of  Europe  gives  all  the  material 
facts  of  the  original  work,  covering 
the  whole  line  of  the  narrative;  and 
this,  in  a  legal  sense,  may  be  called  an 
abridgment.  .  .  . 

"  All  the  authorities  agree  that  to 
ibridgt  requires  the  exercise  of  the 
mind,  and  that  it  is  not  copying.  To 
OOQftpUsj  is  to  copy  from  various  authors 
into  one  work.  -In  this,  the  judgment 
may  be  said  to  be  exercised  u>  ■ 
extent  in  selecting  and  combining  the 
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to  produce  this  result;  that  such  an  abridgment  may  l>e  a  new 
work  in  outward  form,  of  great  merit,  and  highly  useful  by 
presenting  the  essence  of  the  original  in  a  less  expensive,  more 
convenient,  and  perhaps  better  shape,  is  vHtollf  I  ni<-.  On  these 
grounds  was  founded  the  doctrine  that  the  rights  of  an  author 
are  not  invaded  by  an  unlicensed  abridgment  of  his  literary 
production  ;  and  they  are  the  only  oucb  to  be  found  in  Dm 
reported  opinions  to  support  that  theory.1  The  qualities  above 
mentioned  are  ample  to  sustain  copyright  in  the  abr'ulgn 
an  unprotected  work,  or  of  a  copyrighted  work  abridged  with 
the  consent  of  the  author.     But  they  confer  no  right  on  any 


extracts.  Such  a  work  entitles  the 
compiler,  under  the  statute,  to  a  right 
of  property.  This  right  may  he  com- 
pared to  that  of  a  patentee,  who,  by 
a  wMmtkw  or  known  mechanical 
structures,  has  produced  a  new  re- 
sult. 

"  Between  a  compilation  and  an 
abridgment  there  is  a  clear  distinc- 
tion; ami  yet  it  does  not  *eem  to  have 
been  drawn  in  any  opinion  cited.  A 
compilation  ton  gists  of  selected  ex- 
l  r.uis  from  different  authors;  an 
abridgment  is  a  condensation  of  the 
views  of  the  author.  The  former  ciui- 
not  he  extended  so  as  to  convey  the 
same  know  ledge  as  the  original  work  ; 
the  Latter  contains  an  epitome  of  (ho 
work  abridged,  and  consequently  con- 
veys substantially  the  same  ltiwleilge 
The  former  cannot  adopt  the  arrange- 
ment of  the  works  cited;  the  latter 
must  adopt  the  arrangement  of  the 
work  abridged.  The  former  infringes 
the  copyright,  if  matter  transcribed 
when  published  shall  impair  the  value 
of  the  original  book  ;  a  fair  abridg- 
ment, though  it  may  injure  the  orig- 
inal, is  lawful.  [Hell  t\  Walker)  1  Bro. 
C.  C-  461;  Uyles  n  Wilcox,  2  Atk. 
141."  McLean,  J.,  Story's  Executors 
r.   Holcomhe,  4  McLean,  SI  1-314. 

1  These  grounds  are  most  fully 
given  in  the  case  against  Newhery ,  re- 
ported by  LofTt,  775  Lord  CIihih,  II.t 
Apsley  "was  of  opinion  that  this 
abridgment  of  the  work  was  not  any 


violntinn    of     the     author's    property 
whereon     to    ground     an     injunction. 
That,  to  constitute  a  true  and  ; 
abridgment  of  a  work,  the  whole  must 
be   preserved    in   its  sense;  and  then 
the  act  of  abridgment   is  an  act  of  un- 
derstanding, employed    in    carrying  a 
targe  work  into  a  smaller  compass,  and 
rendering  it  less  expensive  and  more 
convenient  both  to  the  time  and 
the    reader,   which   made  an    »' 
tin  -in  in  the  nature  of  a  new  and  meri- 
torious work, 

"'  That  this  had  been  done  by  Mr. 
Newhery,  whose  edition  might  be  read 
in  the  fourth  part  of  the  time,  and  all 
the  substance  preserved,  an 
in  language  as  good  or  better  than  in 
the  original,  and  in  a  more  agreeable 
and  useful  manner.      That  he  hsv 
suited  Mr.  Justice  Blackstone.  whose 
knowledge  and  skill  in  his  profession 
was  universally  known,  and  who  as  an 
author  himself  had  done  honor  to  his 
country.     That  they  had    spent  some 
hours  together,  and  were  agreed  that 
an  abridgment,  where  the  understand- 
ing   is   employed    in    retrenchim;    ur»- 
necessary   and    uninteresting    d 
stances,  which  rather  deaden  the  narra- 
tion, is  not  an  act  of  plagiarist! i 
die     original    work,    nor     against  any 
property  of  the   author  in    It,  but  H 
allowable  and  meritorious  work 
that  this  abridgment  of   Mr    Newhery 
tails  within  these  reasons  and  descrip- 
tions." 
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abridge  without  Authority  a  work  protected  by  copyright. 
[>erson   is  entitled   to   republish    any  literary  production 
does  not  belong  to  him,  simply  because  he  may  change 
labor  and  skill  into  a  better,  more  useful,  or  less  expen- 
>rm,  there  is  obviously  little  protection  for  literary  prop- 
r.     To  defend   piracy   by  such   reasoning  is  the  same   in 
iciple  as  to  justify  the  unlicensed  inking  of  material  posses- 
It  on  the  sole  ground  of  their  conversion  into  useful  prod- 
3.     The  rights  of  property  cannot  justly  be  undermined  by 
fictions.     A  dramatization  of  a  novel,  or  an  arrangement 
ie  piano  of  an  opera,  is  a  reproduction  of  an  existing 
in  a  new  and  useful  form  ;  but  it  has  been  properly  held 
10  one  without  authority  may  dramatize  for  publication  a 
righted   novel,1  or  arrange   for  the  piano  an   Optra   |>r<>- 
by  copyright.2     The  principle  is  the  same  in  the  case  of 
abridgment.     The  maker  must  show  a  clear  title  to  that 
icb  In-  has  taken,  —  a  title  derived  from  the  owner  of  the 
filial.     The  failure  to  recognize  the  vital  distinction  between 
abridgment  of  a  wink  which  is  and  of  one  which  is  not 
•tected   by  copyright  doubtless  led   to  the  adoption  of  the 
Oneom  doctrine  which  has  been  criticised, 
flu'  question  whether  a  protected  work  is  infringed  by  the 
dication  of  an  unauthorized  abridgment  is  one  easily  doi cr- 
ied.     We  have  but  to  ascertain  whether  the  person  charged 
>ng  has  availed  himself  of  the  labor  and  learning  of 
>ther  to  a  material  extent,  and  to  the  injury  of  the  author 
itle-l  to  protection.     That  the  maker  of  an  abridgment  does 
I    must  be  evident  to  most   minds.     The  very  plan  of  an 
nent  and  the  purpose  of  its  author  require  that  it  shall 
ly  what  is  most  valuable  in  the  work  abridged.     Between 
abridged  and  the   unabridged,  the  difference  5s  alone  in 
and  size;  the  substance  remains  the  same.     A  produc- 
hieh  is  the  creation  of  rare  genius,  the  fruit  of  great 
ling,  or  of  years  of  toil,  may  be  condensed,  in  a  com  para* 
rOi"rt  time  and  with  comparatively  little  labor,  by  a  liter- 
man  of  ordinary  skill.     But  that  which  is  the  essence 


try.  1  Hem.  &  M.  747.     See  n\ao  Reade  r.  Lucy,  1  Johns. 
-  Seeuute,  pp.  410,  411. 
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of  the  abridgment,  and  constitutes  its  chief  value,  is  due  to  the 
genius,  learning,  or  industry  of  the  original  author.  What 
would  be  an  abridgment  of  Bancroft's  History  of  the  United 
States,  but  a  reproduction  of  the  substantial  fruits  of  fortj 
years'  patient  toil,  and  of  the  great  learning  of  that  historian? 
What  would  be  an  abridgment  of  the  American  CycfaattSl, 
but  an  appropriation  of  the  wealth  of  information  there  gar- 
nered at  a  cost  of  half  a  million  dollars  for  literary  labor 
alone  ?  It  would  seem  to  be  needless,  even  thus  briefly,  to 
indicate  that  he  who  abridges  a  work  takes  the  subh 
results  contained  in  the  original. 

It   must  be  not   less  apparent  that  the  publication  of  llie 
abridgment  will  tend  to  supersede  the  unabridged,  to  lessen  its 
sale,  and  thereby  to  injure  its  owner.     Doubtless  many  buyers 
of  the  abridged  would  not  have  bought  the  unabridged;  but. 
on  the  other  hand,  not  a  few  will  abstain  from  buying  the 
larger  work,  simply  because  the  smaller  one  is  to  be  bad. 
But  it  is  not  necessary  to  show  that  the  sale  of  the  original  H 
prejudiced  by  the  publication  of  the  condensed  edition.    The 
rights  of  the  author  extend  to  the  whole  and  all  the  parts  of  a 
literary  composition,  and  to  all  the  forms  in  which  the 
or  ft  material   [tart  may   bo   published.     It  is  for  hirn  to  MJ 
whether  an   abridgment   shall  be   published  ;  to  him  lieb'nps 
whatever  profit  or  credit,  may  attend  such  publication.   Whether 
he  has  or  has  not  issued  an  abridgment,  he  may  be  injured  bj 
the  publication  of  an  unauthorized  one.     In  one  case,  the  in- 
jury is  actual  ;  ID  the  other,  potential.     Moreover,  the  reputa- 
tion of  the  original  author  may  be  hurt  bj  the  publication  °* 
an  unauthorized  abridgment  which  fails  to  reproduce  the  ori^1 
lial  with  accuracy  nod    fidelity;  and,  in  some  cases,  by  ar 
condensation  of  the  original,  however  faithfully  and  skilful 
done. 

The  conclusion  of  fact,  then,  to  which  we  are  brought  i 
that  a  genuine  abridgment  embodies  the  substantial  resul 
contained  in  the  work  abridged  ;  and,  if  unauthorized,  is  dam^ 
aging  to  the  author  of  the  original.  The  question  of  piracy  i  * 
determined  by  the  application  of  the  established  principle  tba  * 
no  one  without  authority  shall  take  a  material  part  of  another' 
work,  to  the  injury  of  the  person  entitled  to  protection. 
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settled  that  piracy  may  be  committed  by  taking  a  few  pages 
from  a  copyrighted  book  ;  to  liolil  that  the  substance  of  the 
» hole  may  be  lawfully  appropriated,  if  published  in  the  form 
of  an  abridgment,  is  as  absurd  as  it  is  inconsistent  and  unjust. 
An  unautlnai/.r.l  abridgment  of  a  work  entitled  to  protection 
t,  therefore,  be  regarded  as  piratical.1 


mus 


Translations. 


Statutory  Provision  for  Reserving  Right  of  Translation  and 
Dramatization.  —  Section  4f52  of  the  Revised  Statutes  of  the 
LTnited  States  provide*  that ik  authors  may  reserve  the  right  to 
dramatize  or  translate  their  own  works."  The  manner  of  do- 
ing tbil  is  not  prescribed  or  indicated.  A  notice  to  that  effect, 
printed  on  the  title-page  or  that  following,  would  doubtless  be 
enough.  When  the  right  of  translation  has  thus  been  reserved 
by  the  author,  it  will  be  a  clear  violation  of  the  statute  for  any 
-on  without  authority  to  translate  the  book  :  nnd,  when  the 
right  of  dramatization  is  reserved,  it  is  equally  clear  that  all 


abridgments  have  been  sanctioned 
have  no  application.  The  court  lias 
gOM  far  enough  in  that  directiun 
it  is  difficult  to  acquiesce  in  the  reason 
sometimes  {riven,  that  the  compiler  of 
an  abridgment  is  a  benefactor  to  man- 
kind bj  assisting  in  the  ditTusiou  of 
knowledge."     1  Hem  &  M.  764. 

"  In  the  United  States  and  in  K up- 
land, any  man  may  make  an  abridg- 
ment of  the  work  of  another;  that  is, 
any  man  has  a  right  to  cut  the  ears  of 
HI,  provided  he  leaves  the  stalks 
uncut ;  to  drink  my  wine,  provided  he 
leaves  me  the  casks."  Lieber,  2  PoAt> 
ical    Ethics     (Woolsey's    ed.,    Fhila., 

Oft 

Unsuccessful  attempts  have  hem 
made  to  extend  the  current  fallacious 
theory  concerning  abridgment-  to  ■  di- 
minutive photograph  of  a  painting,  and 
to  reprints  reduced  in  size  of  maps 
ami  illustrations.  Gamhart  a  Ball,  14 
C.  B  w.  8.  30ft;  Bradbury  r.  Molten, 
Law   B  h.  1;   Farmer  p.  Cal- 

vert Lithographing.  Engraving,  &  Map- 
PuUuhing  Co.,  6  Am.  L.  T.  U.  108. 


1  It  has  been  shown  that  Justices 
Story  and  Clifford  regarded  an  unau- 
thorized! abridgment  as  piratical,  when 

Uaeflc  mage  the  author  of  the 

original,  .ml  that  the  views  expressed 
by  Mr.  Justice  McLean  in  Story's  Ex- 
ecutors r.  Huh ■ouibe  are  in  entire  accord 
with  the  conclusion  reached  in  the  text. 
Mr  Chanceilor  Kent,  criticising 
the  doctrine  recognized  obiter  in  Dods- 
ley  r.  Kinnerdey,  said:  "This  latttu- 
dinary  right  of  abridgment  is  liable  to 
abuse  and  to  trench  upon  the  copyright 

of  the  feather."     -'  Com.  882,  note  a 

After  que-tioning  the  soundness  of  the 

tivws  expressed    by   Lord    llurdwicke 

Wilcox.   Lord    Campbell 

says:  "I  confess  1  do  DOl  understand 

why  an  kbi  g  to  injure 

puxalion  and  to  lessen  the  profits 

of  the  author  sin  mid  not  be  an  iriva- 

•!    Iiin  property."     6   Live*  of   the 

Chancellor-  Londoa,  6th  fed.), 

20a.  10 

In  Tioslej  v.  Lacy,  Vice-Chancel- 
lor  Woo*!,  afterward  Lord  Hntherley. 
said:  "The  authorities  by  which  fair 
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unauthorized  persona  are  barred  from  dramatizing  the  work, 
either  for  publication  in  print  or  for  muimautntloi  On  the 
stage.  But  because  the  statute  gives  to  every  author  the  privi- 
lege of  reserving  the  right  to  dramatize  and  to  translate  his 
work,  it  does  not  follow  that  such  right  does  not  exist  in  the 
absence  of  express  reservation.  If  the  right  is  in  harmony 
with  the  general  purpose  of  the  statute,  and  is  properly  within 
the  grant  made  by  Congress,  it  cannot  be  destroyed  with- 
out language  which  is  express  or  whose  meaning  is  clearly 
implied  to  that  effect.  The  provision  in  question  Bhnply  directs 
how  the  right  of  translation  and  dramatization  may  be  put 
beyond  doubt  and  dispute.  It  neither  creates  nor  destroys 
that  right.  The  existence  and  limitations  of  the  riyht  are  to 
be  determined  by  a  judicial  construction  of  the  entire  statute 
in  accordance  with  established  principles. 

Nor  are  the  author's  rights  in  his  work,  in  the  absence  of  an 
express  reservation,  affected  by  the  question  whether  he  has  or 
has  not  himself  dramatized  or  translated  it.  If  he  has  made 
a  dramatization  or  translation,  and  secured  a  copyright  for  it. 
this  copyright  will  protect  the  production  for  which  it 
granted  ;  but  it  cannot  prevent  any  person  from  making  a  like 
use  of  the  original.  Whether  the  unlicensed  translation  9 
dramatization  of  the  original  is  piratical  must  be  determined 
by  the  nature  and  extent  of  the  property  in  the  original. 

Unlicensed  Translation  in  Absence  of  Reservation. — -The 
inquiry  now  arises,  whether,  in  the  absence  of  any  special  res- 
ervation, the  unauthorized  translation  of  a  book  is  a  violation 
of  the  copyright  in  it.  This  question  has  been  adjudicated  in 
bat  the  one  case  of  Stowe  v.  Thomas.  It  was  raised.  I  nit  not 
decided,  more  than  a  century  and  a  half  ago,  In  Burnett  «'• 
Chetwood.  In  several  other  cases  may  he  found  diet*  <>n  HH 
general  subject  of  piracy  in  the  case  of  translations.  Let  "s 
see  what  light  is  thrown  on  the  subject  by  the  decisions. 

English  Authorities.  —  The  first  case  relating  to  translations 
arose  in  17-0,  when  Lord-Chancellor  Macclesfield  granted  t*° 
injunction  against  an  Eii«j:li*li  translation  of  Thomas  Burnett 
Arehcevlogia  Philoxopkiea,  —  a  work  which  had  been  publish 
in  Latin,  and  copyrighted  by  the  author.   The  unauthorized  pu 
lication  of  the  book  in  English  was  enjoined,  on  the  ground  th 
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it  "  contained  strange  notions,  intended  by  the  author  to  be 
concealed  from  the  vulgar,  in  the  Latin  Language ;  in  which 
language  it  could  not  do  much  harm."  The  decision,  therefore, 
did  not  turn  on  the  question  of  the  general  rights  of  ihe  trans- 
lator ;  but  the  Lord  Chancellor  remarked  ohiter,  that  n  a  transla- 
tion might  not  be  the  same  with  the  reprinting  the  original,  on 
account  that  the  translator  has  bestowed  his  care  and  pains 
upon  it,  and  so  not  within  the  prohibition  of  the  tofc"  l 

In  Wyatt »••  Barnard,  decided  in  1814,  it  appeared  that  the 
complainant  had  copyrighted  a  periodical  containing,  besides 
selections  and  original  articles,  translations  made  expressly  for 
him  from  foreign  works  not  protected  by  copyright  in  England, 
selections  and  translations  had  been  copied  by  the  de- 
fendant, without  authority,  in  a  rival  periodical.  This  was  a 
clear  case  of  piracy.  In  granting  the  injunction,  Lord  Eldon 
properly  held  that,  "  with  resfiect  to  the  translations,  if  orig- 
inal, whether  made  by  the  plaintiff  or  given  to  him,  they  could 
i>e  distinguished  from  other  works."3  This  language  clearly 
refers  to  the  kind  of  translations  before  the  court,  and  has  no 
reference  to  those  of  copyrigbted  works  winch  arc  not  men- 
tioned in  the  report  of  the  cas3.  This  decision,  therefore, 
though  often  cited,  has  no  bearing  on  the  question  under  con- 
sideration. 

One  aspect  of  the  subject  of  piracy  by  translation  was 
considered  in  Murray  v.  Bogue.  The  plaintiff  complained 
that  his  Handbook  for  Travellers  in  Switzerland  had  been 
infringed  by  a  guidebook  issued  by  the  defendant,  under  the 
LiUo.  of  Switzerland  and  Savoy.  The  latter  publication  had 
been  made  up  from  various  sources,  and  in  part  was  an  abridged 
translation  of  Baedeker's  German  work,  which  apjicars  not  to 
hate  been  copyrighted  in  England.  It  was  claimed,  DOWi 
on  this  point,  that  Baedeker's  book  was  a  translation  of  Mur- 
ray's, and  that  its  rctranslation  into  English  by  Bogus  was  a 
violatioti  of  Murray's  copyright.  The  law  applicable  in  such 
a  case  was  correctly  laid  down  by  Vice-Chancellor  Kindcrslcy, 
who  said  :  "  If  Baedeker's  were  a  translation  of  Murray's  into 
German,  and  then  the  defendant  had  retranslated   Baedeker's 


•  Burnett  t\  Chetwood,  2  Meriv.  441. 


•  3  Ve».  &  B.  77. 
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into  English,  even  if  he  did  not  know  that  Baedeker's  was  taken 
from  Murray,  I  could  not  allow  the  plaintiff's  book  to  bo  Qnu 
indirectly  pirated."  '  But  it  was  found  that  Baedeker's  was  sub- 
stantially an  original  work,  and  not  a  reproduction  in  German 
of  Murray's  ;  and  therefore  its  translation  into  English  could 
not  infringe  the  copyright  in  Murray's  book. 

Excepting  Wood  v.  Chart,2  which  was  governed  by  the  pro- 
visions of  the  International  Copyright  Statute,  the  above  are 
the  only  reported  English  cases  in  which  the  question  relating 
to  piracy  in  the  case  of  translations  has  been  raised.  Two«jf 
these  had  sole  reference  to  the  translations  of  productions 
which  were  not  protected  by  copyright  in  England  ;  while  the 
first  was  decided  on  grounds  of  public  morals.  They  have 
therefore  DO  direct  bearing  on  the  question  whether  ■  pro 
work  is  infringed  by  the  publication  of  an  unlicensed  traos- 
lation. 

In  Millar  v.  Taylor,  decided  in  1769,  and  Prince  Albert  r. 
Strange,  in  1849,  are  found  dieta  relating  to  translations.  Bat 
the  issue  was  in  no  wise  before  the  court  ;  and  the  remarks 
were  made  by  the  judges  merely  for  purposes  of  illustration.3 


l  1  Drew,  367. 

s  Law  Itep.  10  Eq.  193. 

3  In  Miliar  t\  Taylor,  Lord  Mans- 
field maintained  that  tin  Kinu ft  claim 
to  the  translation  of  the  Uible  was 
bused  not  on  prerogative,  but  oit  prin- 
ciples of  property,  and  said:  '*  If  any 
man  should  turn  the  l'salms,  or  the 
writings  of  Solomon  or  Job  into  verse, 
tin'  King  could  not  atop  the  printing 
or  snle  of  such  a  work;  it  is  the  au- 
thor's work."  4  Burr.  9406.  That  is 
good  law  ;  for  such  works  are  common 
property,  and  may  be  translated  by  any 
person.  In  the  same  ease,  Mr.  Jus- 
tice Willes  said :  "  Certainly  tomi  JUtl 
imitations,  translations,  and  abridg- 
ments are  different;  and,  in  respect  of 
the  property,  may  he  considered  as  new 
works.''  Ibid.  2&10.  And  Mr.  Justice 
Aston  remarked  that  after  publication 
"  the  right  of  the  copy  still  remains  in 
the  author;  and  that  no  more  passes 
to  the  public,  from  the  free-will  and 
consent  of  the  author,  than  an  unlim- 
ited use  of  every  advantage  that  the 


purchaser  can  reap  from  the  doctrine 
and  sentiments  which  the  work  can- 
tains.  He  may  improve  upon  it,  imi- 
tate it.  translate  it,  oppose  its  senti- 
ments :  hut  lie  buys  no  right  to  pi 
the  identical  work."     Ibid   . 

To  the  same  effect  is  the  dirtun 
of  Vice  Chancellor  Bruce  in  Prince 
Albert  P.  .Strange.  He  wu  of  opinion 
that  the  author's  common-law  right* 
in  a  manuscript  work  might  be  in- 
faded  by  the  publication  of  a  transit- 
iinr  abridgment,  or  summary  of  the 
original ;  and  remarked  that  a  published 
work  "may  be  liable  to  be  translated, 
abridged,  analyzed,  exhibited  in  mor- 
sels, complemented,  and  otherwise 
treated  in  a  manner  that "  a  manu- 
script production  is  not.     2  De  G.i 

Eta  m. 

The  language  of  the  three  judges  last 

quoted  hi  too  -weeping,  and  cannot  b» 

ded    with   the    restrictions    that 

have  been  drawn  around  piracy  in  i 

recent  cases. 
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American  Authorities.  — There  are  but  two  American  deci- 
sions relating  »>xpivssly  to  the  subject  under  consideration.  In 
deciding  Emerson  v.  Davics,  la  1834,  Mr.  Justice  Story  sai«l : 
'*  A  man  has  a  right  to  a  copyright  iu  a  translation  upon  which 
he  has  bestowed  his  time  and  labor.  To  be  sure,  another  man 
has  an  equal  right  to  translate  the  original  work,  and  to  pub- 
lish his  translation  ;  but  then  it  must  be  his  own  translation 
by  his  own  skill  and  labor,  and  not  the  mere  use  and  publica- 
tion of  the  translation  already  made  by  another.'1  x  This  is  a 
mere  obitsr  dictum;  for  the  subject  of  translations  was  entirely 
foreign  to  the  issue  before  the  court.  As  applied  to  originals 
not  protected  by  copyright,  the  doctrine  is  sound.  There  is 
nothing  to  indicate  that  Judge  Story  intended  the  language  to 
have  a  more  extensive  meaning.  There  is  ground  for  be- 
lieving that  he  referred  to  the  translations  of  works  that  were 
common  property.2 

Unlicensed  Translation  Held  to  be  Lawful.  —  In  Stowe  V, 
Thomas,  decided  in  1853,  the  Circuit  Court  of  tin*  United 
States  held  directly  and  unequivocally  that  an  unauthorized 
translation  of  a  copyrighted  work  is  no  infringement  uf  the 
original,  nor  of  a  prior  translation  made  and  copyrighted  fay 
the  author  of  the  original  in  the  same  language  as  the  trans- 
Mi  complained  of.3  The  bojk  in  controversy  was  Uncle 
Tom's  Cabin.  Besidee  copyrighting  the  English  original, 
vi.'  had  caused  it  to  be  translated  into  German,  and 
had  secured  l  copyright  for  the  translation.  Afterward,  the 
defendant  made  a  translation  into  German,  when  Mrs.  Stowo 
promptly  complained  of  piracy.  Mr.  Justice  Grier  decided 
she  was  not  entitled  to  the  protection  sought,  and  used 
this  language:  M  By  the  publication  of  her  book,  the  creations 
of  the  genius  and  imagination  of  the  author  have  become  as 
much  public  property  as  those  of  Homer  or  Cervantes.  Uncle 
Tom  and  Topsy  are  as  much  publici  juris  as  Don  Quixote  and 
Seucho  Panza.  All  her  conceptions  and  inventions  may  be 
used   and  abused   by  imitators,  playwrights,   and    poetasters. 


1  8  Story.  180  copyright  in  translations  of  work*  not 

8  In  rapport  of  hia  statement,  Judge  protected  hy  statute. 

Story   rited  Wyatt  v.  Uarnanl.  which         ■  2  Wall.  Jr.  547 ;  s.  c.  2  Am.  Law 

goes  only  to  the  extent  of  recognizing  Reg.  210, 
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Thcv  M"8  ho  longer  lier  own:  those  who  have  purchased  her 
book   may   clothe   Ihcm  in   English   doggerel,  in  German  or 
Chi iusc   prose.     Her  absolute  dominion  and  property  in  \he 
creations  of  her  genius  and  imagination  huve  been  volu: 
relinquished;  and  all  that,  now  remains  is  the  copyright  of  bar 
hook,  —  the  exclusive  right  to  print,  reprint,  and  vend  it;  ami 
those  only  can  he  called  infringers  of  her  rights,  or  pirate  - 
her  property,  who  are  guilty  of  printing,  publishing,  tmportug, 
or  vending  without  her  license  (  copies  of  her  book.'    In  ti 
but  not  very  precise,  phraseology,  a  translation  may  he  calltil 
a  transcript  or  copy  of  her  thoughts  or  conceptions  ;  but  in  do 
correct  sense  can  it  be  called  a  copy  of  her  book."1 


The  Doctrine   Maintained   that  an  Unauthorized    ; 

LATION    IS    PlIJATlCAL. 

It  has  now  been  shown  that  the  question,  whether  the  pnbfr 
catioD  of  an  unauthorized  translation  of  a  protected  <m 
violation  of  the  copyright  therein,  has  been  decided  in  but  one 
case.     All  the  other  English  and  American  decisions  lei> 
dieta  to  the  solution  of  this  problem.     Is  the  law  laid  down  in 
Stowe  9.  Thomas  right  or  wrung?    To  determine  th 
we  must  first  consider  the  nature  of  a  translation,  and  its  td* 
i fii  the  original  work. 

The  object  of  copyright  legislation  is  to  encourage  letrnl&g 
by  securing  to  authors  protection  for  the  substantial  fruits  of 
their  labor.  The  statute  gives  to  every  author  the  exclusive 
right  to  print  and  sell  a  book  which  he  has  produced,  and  pro- 
hibits any  person  without  authority  from  publishing  a  wcopf" 
of  such  hook.  If  the  language  of  the  statute  were  prop- 
erly construed  to  mean  that  only  the  publication  of  a  vt 
copy  of  the  whole  of  the  book  is  unlawful,  the  prol 
intended  for  literary  property  would  be  swept  away,  and  the 
act  of  the  legislature  practically  annulled.  The  couris.  th.  k- 
fore,  have  declared  that  the  word  book  applies  even  to  a  few 
lines  printed  on  a  single  sheet,  and  that  it  embraces  not  Defy 
the  whole,  but  every  part,  of  a  literary  production.    An  equally 

1  2  Aid.  Law  Reg-  231.     The  language  of  this  passage  is  somewhat  different 
in  8  Wall.  Jr.  608 ;  but  the  meaning  is  the  same  in  both  reports. 
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iirrliensive   meaning  has  been  given  to  the  word   copy. 
The  definition  that  a  copy  is  a  literal  transcript  of  the  language 
•I    the  original  finds  no  place  in  the  jurisprudence  with  which 
we  are  concerned.     Literary  property,  as  has  been  shown,  is 
not  in  the  language  alone  ;  hut  in  the  matter  of  which  language 
rely  a  means  of  communication.1     It  is  in  the  substance, 
and  D04  m  the  form  alone.     Thai  which  constitutes  the  essence 
ami    value   of  a  literary  composition,   which    represents   the 
results  of  the  author's  labor  and  learning,  may  be  capable  of 
ression  in  more  than  one  form  of  language  different  from 
of  the  original.     A  book  may  be  copied  by  reproducing 
the  substance  of  the  whole  or  of  a  part,  as  well  as  by  transerib- 
ttfl  language.    In  an  abridgment  the  substance,  but  not  the 
language,  of  the  original  is  reproduced  ;  yet  this  is  an  appro- 
priation of  literary  property. 

The  author's  rights,  then,  can  be  secured  only  by  protecting, 
not  merely  the  form  of  his  production,  but  also  its  substance, 
llcneo,  the  principle  has  been  judicially  recognized,  and  may 
ted  as  established,  that  the  unauthorized  appropriation 
of  the  su I. stance,  in  whole  or  in  part,  of  a  copyrighted  literary 
ootnposition,  to  toe  injury  ■  > t  its  owner,  is  piracy. 

:    the  purposes  of  this  discussion,  a  translation  may  be 
ts  the  reproduction  of  a  literary  composition  in  a  lan- 
guage foreign  to  that  of  the  original.     It  is  not  a  mere  tran- 
script of  language;  but  so  dearly  is  it   a  copy  of  a  literary 
i notion  in  its  essential  attributes  that  the  best  translation 
is  that  which,  without  creating  or  deetroying,  most  perfectly 
reduces,  the  original  in  a  foreign  language.    The  translator 
may  be  regarded  as  the  author  of  the  new  language  or  form  of 
expression  into  which  the  original  is  rendered.     In  this  se 
an  authorized  translation, or  a  translation  of  an  original  which 
(omnon  property,  is  treated  by  the  law  as  a  new  and  dis- 
tinct,   production,   entitled   to   copyright.-     But   otherwise   the 
Delator    creates    ii,. rbing.      He    takes    the   entire    creation 
another,  and  simply  clothes  it  in  a  new  dress.     Whether 


M.  780;   Sl.ook    r.    Kjinl. 

W*    *  B.  Shook   W.   Rankin,  3  Cent.  Law  Jour. 

ly.  11  Ir  Law   Rep.  210. 
imenoa  v.  Daries,  3  Story, 
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it  be  reproduced  in  German,  French,  or  Chinese  language, 
in  the  characters  of  stenography,  in  the  raised  letters  of 
the  blind,  or  in  whatever  hieroglyphics,  the  original  creation 
preserves  its  identity.  The  means  of  communication  ft] 
is  changed.  Was  Mrs.  Stowe's  remarkable  creation  in  any 
wise  different  when  expressed  in  German  language?  This  was 
simply  a  means  of  communication  to  the  German  reader ;  bur 
the  production  was  in  no  other  essential  respect  different.  The 
plot,  the  characters,  the  dialogue,  the  lessons,  were  the  sonic  ta 
the  German  as  to  the  American  mind.  Both  saw  the  same 
Uncle  Tom,  the  same  Eva,  the  same  Topsy.  The  scent 
slave-life  were  identical  to  both.  To  both,  the  moral  of  Iks 
fiction  appealed  with  equal  force.  Are  the  production 
Homer.  Dante,  Goethe,  Cervantes,  Molierc,  Shakespeare,  any 
less  the  creations  of  those  great  minds  in  translation  tfcu 
in  the  original?  Such  works  are  the  fruits  of  rare  genius; 
they  may  be  translated  by  a  linguist.  The  name  of  the  author 
is  for  ever  identified  witli  his  production ;  that  of  the  translator 
is  often  unknown  to  fame. 

The  translator,  then,  simply  transfers  a  literary  production 
from  one  language  to  another.     The  translation  is  not  in  sub- 
stance a  new  work.     It  is  a  reproduction  in  a  new  form  of  aa 
existing    one.     The    Junctions   of  a   translator   arc  here  not 
disparaged,  but  defined.     To    translate    from   one    language 
to  another  often  requires  learning,  judgment,  and  indu- 
Bome   of  the   most   valuable   contributions  to  literature  are 
translations.     On  the  roll  of  translators  arc  many  immortal 
names.     By  this  means,  the  wealth  of  ancient  learning  and 
of  foreign   tongues   has   been  opened  to  millions  of  PM 
who  would   otherwise  have  been  without   this   source  <>: 
struct  ion  and   enjoyment.      Rightly,  therefore,  does  the  law 
encourage  this  kind  of  intellectual  labor,  by  protecting  tru  ab- 
lations when  no  rights  of  property  are  thereby  invaded.     But 
a  translation,  whatever  be  its  merit  or  the  fame  of  the  trans- 
lator, cannot  be  produced  independently  of  the  work  translate], 
any  more  than  an  engraving  or  photograph  of  a  painting  can 
be  made  independently  of  the  original.     The  body  and  sub- 
stance of  the  translation  are  the  body  and  substance  of  another 
work. 
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It  is  a  settled  principle,  that  to  take  a  material  part  of  a  work 
without  Um  consent  of  the  owner,  except  for  a  "  fair  use,"  is  a 
violation  of  the  right  secured  by  the  statute.  It  has  Ijccu 
shown  that  a  translation  cannot  he  made  without  appropriating 
the  entire  substance  of  a  literary  composition.  This  brings  us  to 
the  test  by  which  the  question  of  piracy  in  the  case  of  a  trans- 
lation is  determined.  Has  the  translator  any  authority  to  take 
the  production  which  he  renders  into  another  language  ?  Can 
he  show  a  good  title  to  the  original  ?  On  thiB  simple  point 
turns  the  whole,  question  of  infringement.  If  the  original  is 
not  protected  by  copyright,  the  law  makes  it  common  property, 
and  gives  to  every  one  the  right  to  translate  it.    But.  the  traits- 

r  of  a  copyrighted  work  must  show  a  title  derived  from  the 
author  of  the  original.  If  the  translation  has  been  made  with 
authority,  it  will  t>e  free  from  the  wrong  of  piracy.  But  an  un- 
authorized translation  of  a  work  entitled  to  protection  is  an 
invasion  of  the  copyright  in  the  original,  as  clearly  as  is  the 
unlicensed  publication  of  a  literal  copy  of  the  original. 

A  translation  bears  to  the  work  translated  I  relation  strikingly 
analogous  to  that  which  exists  between  a  musical  composition 
originally  composed  for  voices  or  the  orchestra,  and  an  arrange- 
ment of  it  for  the  piano.  In  each  case,  the  translator  or  ar- 
ranger, by  his  own  labor  and  skill,  reproduces  in  a  new  and 

til  form  a  work  of  which  he  is  not  the  author.  The  differ- 
ence between  the  translation  and  its  original  is  not  greater 
than  that  between  the  arrangement  and  its  original.  The  law 
governing  arrangements  of  music  has  been  clearly  and  soundly 
expounded.  Any  number  of  persons  may  arrange,  for  the 
piano-forte  or  any  other  instrument,  an  unprotected  musical 
composition,  and  each  will  be  entitled  to  copyright  in  his  own 
arrangement;  but  no  person,  without  the  consent  of  the  owner, 
can  make  such  use  of  a  copyrighted  work  without  committing 
piracy.1  Translations  are  governed  by  the  same  principle. 
If  an  unauthorized  arrangement  of  a  copyrighted  mmieal  <<  im- 
position is  piratical,  an  unlicensed  translation  of  a  copyrighted 
literary  composition  must  be.     If  the  latter  is  not  piratical, 

former  cannot  be.     The  law  has  been  construed  rightly  by 


»  See  ante,  pp.  410-411. 
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the  courts  in  the  case  of  arrangements,  and  wrongly  in  thecise 
of  translations. 

stowe  v.  Thomas  Criticised.  —  The  doctrine  that  an  unlicensed 
hition  of  a  protected  work  is  no  invasion  of  the  copyright 
in  1  iio  original,  as  was  held  in  Stowe  P.  Thomas,  is 
justice,  recognized  principles,  and  the  copyright 
the  United  States  as  judicially  construed.     It  proe< 
ground  that  literary  property  is  solely  in  the  combination  or 
arrangement  of  words  ;  that  language  alone  is  protectee 
statute;  ami  that  the  word  copy,  as  used  in  the  act,  means  a 
literal   transcript  of  the  words,  and  not  a  reproduction  of  the 
sulistance  or  the  con  tents  of  a  work.     All  of  these  assumptions 
an'  wrong.     ''A  copy  of  a  hook,"  said  the  court,  in  9t0JP6* 
Thomas,  u  must,  therefore,  be  a  transcript  of  the  1 
which  the  conceptions  of  the  author  are  clot  he*  i  netting 

printed  and  embodied  in  a  tangible  shape.     The  same  oomtp- 
tions  clothed  in  another  language  cannot  constitute  the  same 
composition  ;  nor  can  it  be  called  a  transcript  or  copy  of  the  same 
book."1     This  interpretation  of  the  word  copy.  M 
law  of  copyright,  is  opposed  by  the  entire  current  of  deci- 
in  which  the  meaning  of  the  word  has  been  considered  with 
reference  to  piracy.     It  is  settled  that  a  publication  need  not 
be  a  literal  copy  or  "  transcript  of  the  language  "  of  another, 
in  order  to  be  piratical.     A  substantial   reproduction  of  the 
whule  or  of  a  material  part  of  a  work  is  a  copy  within 
meaning  of  the  law.     In  some  cases,  the  difference 
the  language  of  the  two  works  in  controversy  has  been  so  g 
as  to  make  it  exceedingly  doubtful  whether  one  had  been  taken 
from  the  other;  but,  when  this  fact  lias  been  ascertained, 
legal  question  of  piracy  has  been  determined  seeordinf 
arrangement  for  the  piano  of  an  opera  is  by  no  means  a  tran- 
script or  literal  copy  of  the  original  score.     But,  as  has 
said,  the  unauthorized  arrangement  of  a  copyrighted  musical 
composition  has  been  judicially  declared  to  be  a  pirai 
of  the  original.     So  there  may  be  a  wide  difference  in  t'onn 
between  a  dramatization  and  the  novel  dramatised.      Bui  *  I  j  *  ■ 
courts  have  not  hesitated  to  declare  that  the  unlicensed  pultli- 


I  2  Am.  Law  Reg.  229  ;  2  Wall.  Jr.  56o. 
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cation  of  the  dramatization  is  an  infringement  of  the  copyright 
iu  the  novel.1 
If  it  were  lawful  for  any  one  without  authority  to  translate  a 

frighted  work,  a  translation  would  be,  in  the  language  of 
Lord  Ellenborough,  "a  recipe  for  completely  breaking  down 
literary  property."  2  For  not  only  does  a  published  translation 
tend  to  euperaedc  the  original,  and  thereby  lessen  its  sale  ;  not 

.  does  it  serve  as  a  substitute  for  the  translation  which  the 
rightful  author  has  made,  as  in  Mrs.  &OWe'e  case,  or  is  entitled 
to  make,  —  but  if  the  unauthorized  translation  does  not  in- 
fringe the  copyright  in  the  original,  nor  in  the  author's  trans- 
lation, as  was  beW  in  Btowfl  r.  Thomas,  a  retrauslatiou  el 
either  the  authorized  or  the  unauthorised  translation  into 
original  language  voald  be  do  infringement  of  any  copy- 
right in  the  work.  So  that  in  Mrs.  Stowe's  case  any  person 
might  have  retranslated  into  English  either  of  the  German  1 1  ana> 
us  of  Uncle  Tom's  Cabin,  without  infringing  the  copyright 
iu  such  translations  or  in  the  original  work.  In  this  way,  any 
number  of  editions  and  copies  of  that  great  work  of  fiction 

bt  have  been  issued  against  the  protest  of  the  author  entitled 
tfl  protection,  and  -one  of  the  most  valuable  of  American  copy- 
rights made  worthless.  If  this  is  law,  there  is  no  protection 
for  literary  projnerty  ;  for  any  copyrighted  work  may  be  repub- 
ii  without  authority  through  the  medium  of  a  translation. 
Soeh  a  theory  is  wrong  in  principle,  and  was  rightly  condemned  iu 
Mm  my  p,  Bogue.8    It  is  contrary  to  the  statute,  which  h 

med  to  extend  protection,  not  merely  to  the  words, 
but  the  substance,  of  a  literary  production.4 


»  Tinsley  v.  Lacy,  1  Hem.  &  51. 
74?  See  also  Rcade  i\  Lacy,  1  Julius. 
&  II 

*  1;  irUkea,  i  t'amp.  9a 

*  1  Drew 

*  Of  the  reported  copyright  deci- 
sion* of  K»i|ilajnl  ami  America,  there  \* 
none  which  is  more  clearly  wrong, 
unjust,  and  absurd  than  that  in  Btowsj 

The  law  hna  been  ex- 
pounded repeatedly  and  emphatically 
to  tbe  effect,  that  the  object  of  cupy- 
right  legislation  is  to  protect  the  sub- 
■untial  fruits  of  genius,  learning,  and 


r,  and  that  he  ia  guilty  of 
piracy  who  without  authority  ml 
i  luiierial  extent  the  substance  tit  n 
work  entitled  to  protection.  In  this 
case,  the  ^ttWtiOB  of  piracy  turned 
wholly  on  two  simple  issues:  1,  whether 
there  had  Wen  a  material  appropria- 
tion of  the  results  oi  ttn  stowe's 
labors;  '.'.  whether  such  appropriation 
had  been  with  her  consent.  On  the 
!  point,  there  was  no  dispute. 
Oa  the  first,  the  counsel  fur  the  de- 
fendant boustmgly  averted  :  "  We 
hare  confessedly  taken  not  a  part,  but 
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Dramatizations. 

It  lias  already  been  shown  that  the  statute  of  the  C 
States  provides  that  authors  may  reserve  the  right  to  dramatize 
their  works;  hut  that  this  provision  does  not  affect  the  qu 
whether,  in  the  absence  of  such  reservation,  a  work  protected 
by  the  statute  may  be  dramatized  by  any  person  without  the 
at  of  the  author.1  The  5  «fc  6  Vict.  c.  45,  is  silent  00  fttt 
point. 

Publication  of  Unlicensed  Dramatization  not  Lawful.  ■ —  W  liclih r 
the  author  has  or  has  not  expressly  .reserved  the  right  to  dram- 
atize it,  the  publication  in  print  of  an  unauthorized  drai 
tion  of  a  copyrighted  work  is  a  clear  case  of  piracy.2  For  ilifii 
a  materia]  part  of  a  work  entitled  to  protect  inn  is  taken  without 
license,  and  printed  in  violation  of  the  statute  and  against 
principles  judicially  cstahlished.  That  extensive  cl 
made  by  the  skill  of  the  dramatist,  that  the  original  work  mny 
thus  be  brought  into  a  changed  and  improved  form,  is  iuaun- 
teriitl.  The  test  is,  whether  a  material  part,  verbatim  or  ia  suit- 
Itanoe,  of  a  work  entitled  to  protection,  is  published  without 
the  consent  of  the  owner  of  the  copyright." 

Unauthorised    Dramatization    for    Performance.  —  Law   as  Ex- 
pounded in  England.  —  The  question  now  arises,  whether  it  U 


the  whole.  We  concede  and  we  boast 
that  we  have  taken  every  syllable, 
comma,  ant]  i  riot  of  the  original  The 
qoMtioa  BMMKH  he  how  much  we  have 
taken,  tor  we  have  taken  nil;  nor  how 
much  we  have  added,  tbt  we  have 
added  nothing  :  but  only  h<*w  we  have 
taken,  and  what  we  have  done  with 
it  > "  'I  Wall.  Jr.  660.  The  court 
seems  to  have  taken  the  same  view  of 
the  law,  anil  solemnly  declared  that  the 
publication  of  in  nnltomud  literal 
translation  of  one  of  the  most  remark- 
able works  of  ilie  imagination  pro- 
duced in  this  century  is  DO  invasion  of 
the  author's  property,  because  it  is  not 
a  "  copy."  If  this  is  the  proper  con- 
struction of  the  statute,  the  oouy  right 
law  of  the  United  States  is  worse  than 
useless,  worse  than  a  mockery.  It  is 
a  fraud,  by  declaring  that  authors  shall 


have  protection,  when  there  is  no  i 
tion.     But,  fortunately,  such  it  fl 
intention  of  the  legislature,  nor  theelfcct 
of  the  statute.    As  wisely  OOtMM 
the  courts,  the   meaning  of    the  *»r>l 
copy  iii   tl  i  :    the  act  relating 

to  infringement  cannot  be  restricted  <« 
a  literal  transcript   of   language,  but 
applies  equally  to  a  reproduci. 
the  substance  of  a  work. 

If  the  ahove  language  is  strong,  then? 
is  justification  Jor  it.  For  a  wrong devt- 
•k)0  followed  as  a  precedenr,  without 
examination  into  its  soundness,  xa*1 
remain  firmly  established  in  our  juris- 
prudence for  a  century. 

1  See  aaftJ,  pp.  445-446. 

*  Tinsley  p.   Lacy,    1    Hera,   k  M- 
747.     See  also  Rcade  i\  Lacv,  1 
&  H.  CM, 
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piratical  to  dramatize,  for  public  representation,  without  au- 
thority, a  copy  righted  work  in  which  the  author  has  not 
expressly  reserved  to  himself  the  light  of  dramatization.  This 
Btlbjed  has  heen  judicially  considered  in  England,  but  not  in 
the  United  States. 

The  essential  facts  in  Reade  p.  Conquest  were  these:  Charles 
Reade  had  written  the  drama  Gold,  and  registered  it  as  a  dra- 
matic piece,  thereby  semiring  the  exclusive  right  of  represent- 
ing it  on  the  stage.  He  had  also  registered  it  as  a  book,  and 
published  it  in  print.  Afterward,  he  put  the  drama  into  the 
form  of  a  novel,  which  contained  substantially  the  same  plot, 
incidents,  characters,  and  dialogue  as  were  in  the  play.  The 
novel  was  copyrighted  as  a  book,  and  published  with  the  title, 
It  is  Never  too  Late  to  Mend.  While  both  novel  and  drama 
were  thus  under  the  protection  of  the  statute,  the  defendant 
publicly  represented  a  play  named  It  is  Never  too  Late  to 
Mend,  which  was  a  dramatization  of  Readc's  novel.  The  per- 
son  who  dramatized  the  novel  had  not  at  the  time  of  doing  so 
seen  the  drama  Gold,  and  was  unaware  of  its  existence  ;  but 
there  was  naturally  and  necessarily  a  substantial  identity  bc- 

BD  the  plays  Never  too  Late  to  Mend,  and  Gold.  The  court 
held  that  (be  unlicensed  performance  of  the  dramatization  was 
not  a  violation  of  any  right  in  the  novel  ;J  but  that,  in  drama- 
tizing the  novel,  the  defendant  had  indirectly  copied  Guld,  and 
-v  infringed  the  playright  in  that  drama.8 
Substantially  the  same  questions  were  raised  in  Toole  v. 
Young.8  It  appeared  that  John  Hollingshead  had  published 
in  1808,  in  the  magazine  called  Good  Words,  a  story  entitled 
Not  Above  bis   Business,  which  he  had  written  in  dramatic 

u,  that  it  might,  with  slight  alterations,  be  performed  on  the 
stage.  Soon  alter,  the  author  adapted  the  piece  for  representa- 
tion, and  called  the  play  Shop,  which  was  substantially  the 
same  as  the  published  story.  In  1865,  the  play  was  bou 
from  the  author  by  the  comedian  Toole;  and,  when  the  action 
was  brought,  it  bad  not  been  published  or  acted.  In  1870, 
Grattan  dramatized  the  story,  which  had  appeared  in  Good 
Words,  and  afterward  suld  the  play  to  the  defendant,  by  whom 


>  9  C.  B.  it.  8.  756. 

»  Law  Hep.  9  Q.  B.  523. 


»  11  Id.  43* 
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if  wna  repeatedly  performed  on  the  stage,  under  the  name  of 
Glory.  It  was  admitted  that  the  plays  were  substantially  the 
same,  and  that  the  defendant's  had  been  obtained  from  the 
story,  and  not  from  the  plaintiff's  Shop.  The  judgm 
the  court  was  that  no  rights,  either  in  the  work  dramatized  or 
in  the*  plaintiff's  play,  had  been  invaded  by  Hie  defeadut'i 
dramatization;  that,  by  first  publishing  his  composition  as  a 
book,  an  author  forfeits  the  exclusive  right  to  dramatize  and 
m  represent  it  on  the  stage;  and,  though  he  should  afterward 
dramatize  his  own  published  composition,  lie  cannot  thereby 
bar  others  from  exercising  the  same  privilege.1 

If  the  law  was  correctly  interpreted  in  these  cases,  tbe  unau- 
thorized dr;i unitization  of  a  work  for  public  performance  is  DOi 
an  infringement  of  the  author's  rights  in  that  work,  nor  iu  a 
dramatization  of  it  made  by  the  author  after  the  publication 
Of  the  original.  But,  when  the  author's  dramatization  lias 
preceded  the  publication  of  the  novel,  the  latter  cannot  I* 
dramatized,  except  by  authority,  without  violating  the  author's 
rights  in  his  play.2  If  this  is  a  sound  exposition  of  the  Eng- 
lish law,  it  must  bo  adopted  also  in  the  United  States.  The 
statutes  of  the  two  countries  are  substantially  the  MOO 
point,  and  hence  should  be  construed  alike. 

The  Law  as  Cona trued  in  England  Criticised.  —  The  law  as  it 
lias  been  judicially  declared  has  now  been  given.  It  remains 
to  consider  whether  it  has  been  soundly  interpreted.  The 
American  courts  are  yet  untrammelled  by  precedents  on  this 
point ;  they  are  not  bound  to  follow  the  English  decisions, 
unless  those  decisions  are  grounded  on  sound  prinoi] 

The  two  doctrines  affirmed  in  Reade  v.  Conquest,  and 
nized  iu  Toole  v.  Young,  that  an  unauthorized  dramatization 


1  See  also  Tinsley  r.  Lacy,  1  Hem. 
&  M.  747. 

*  In  Keade  b>.  Conquest,  9  C.  B.  s.  s. 
769,  Erie,  C.  J.,  said:  "Perhaps  the 
only  way  in  which  the  author  of  a 
novel  can  protect  himself  from  this 
sort  of  infringement  is  by  dramatizing 
it  himself."  In  Tinsley  v.  Lacy,  1 
Hem.  &  M.  751,  Vice-Chancellor  Wood 
remarked  Mter,  that  "the  only  way  in 
which    an   author  can   prevent    uther 


persons  from  reciting,  or  repnec 
as  a  dramatic  performance,  the  vMt 
or  any  portion  of  a  work  of  Im- 
position, is  himself  to  publico  his  work 
in  the  form  of  a  drama,  and  bring  him 
self  within  the  scope  of  dramatic  copy 
riiiht."    Hut,  according  to  the  ant 
of  Toole  »>.  Young,  an  author  cannot 
protect    his     novel     from    BBliOMttWil 
dramatization   by  dramatizing    tl 
its  publication. 
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of  a  novel  for  public  performance  is  not  a  violation  of  any 
rigbl  in  the  novel,  but  that  it  is  an  infringement  of  the  play- 
right  in  a  dramatization  made  by  the  author  before  the  publi- 
cation of  the  novel,  aro  wholly  inconsistent  with  each  other ; 
ami.  if  the  former  is  sound,  the  latter  is  antagonistic  to  a 
mental  principle  of  the  law  of  copyright. 
Copyright  protects  only  the  thing  copyrighted  against  unli- 
-'■']  copying.  Any  number  of  persons  may  publish  pre- 
cisely the  same  thing,  provided  no  one  copies  the  protected 
work  of  another.  Whatever  may  be  the  likeness  between  two 
works,  each  author  is  entitled  to  protection  for  his  own  pro- 
duction, and  is  barred  only  from  copying  that  of  the  other. 
The  owner  of  a  protected  drama  cannot  prevent  another 
from  printing  or  performing  a  play  essentially  or  identically 
the  same,  provided  the  latter  has  not  been  copied  from  the 
Conner.  Two  or  more  persons  may  translate,  adapt,  or  dra- 
matize any  work  which  is  common  property ;  and,  notwith- 
standing  the  likeness  between  any  two  versions,  neither  will 
infringe  the  other,  provided  each  is  the  result  of  independent 
labor.  Hence  the  play  right  in  a  drama  bars  every  person 
without  authority  from  copying  that  play ;  but  it  prevents  no 
one  from  producing  a  play  substantially  the  same  from  a  un- 
common materials.1  Now,  it  is  clear  that,  if  the  law  does  not 
protect  a  novel  from  unauthorized  dramatization,  the  novel  to 
this  extent  becomes  common  property.  As  far  as  dramatiza- 
tion for  public  performance  is  concerned,  it  is  in  precisely  the 
same  position  as  a  novel  which  is  not  protected  by  copyright. 
This  principle  is  in  no  wise  affected  by  the  question  whether 
the  author  has  or  has  not  dramatized  the  novel,  or  whether  bis 
own  dramatization  has  preceded  or  followed  the  publication  of 
the  novel.  If  an  unauthorized  dramatization  does  not  violate 
any  tight  of  property  in  the  work  itself,  it  cannot  infringe  the 
author's  rights  in  a  drama  which  is  formed  from,  or  one  wdnch 
is  the  basis  of,  the  published  work.  For  (he  charge  of  pirating 
the  authorized  dramatization  is  fully  met  when  it  appears  that 
plajr  complained  of  was  obtained  from  a  source  Open  to  u  11 : 
and  the  novel  is  common  property  for  this  purpose,  if  the  law 
does  not  protect  it  from  unlicensed  dramatization.     In  this 

i  See  ante,  pp.  206-806,  890-400. 
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case,  the  author  can  have  no  better  title  to  dramatize  it  than 
lias  any  other  person  ;  and  he  has  no  more  right  to  mom>|ioliie 
his  own  work  for  this  purpose  than  the  work  of  another  author. 
In  other  words,  the  author  stands  in  this  respect  in  the  same 
relation  to  his  own  as  to  any  other  published  novel,  and  liis 
relation  to  his  own  is  the  same  as  that  of  all  other  persona 
to  it. 

The  distinction  drawn  by  the  judges    in  Toole  v.  Young 
between  the  facts  in  that  case  and  those  ID  Reade  v.  O 
to  the  effect  that  in  the  latter  case  Rcadc's  play  bad  l»ee 
written  and  copyrighted  hefore  the  novel  was  published,  whil« 
in  Toole  9.  Young  the  publication  of  the  plaintiff's  story  havc3 
preceded  its  conversion  into  a  play,  has  no  foundation  in  rea- 
son or  principle.     Its  plausibility  only  tends  to  mislead.    Tlie 
doctrine  affirmed  in  Reade  v.  Conquest  was  based  on  the  grotn  >.J 
that  dramatizing  the  novel,  though  no  violation  of  the  | 
in  that  work, was  an  indirect  copying  of  Rcadc's  drama,  and  Um 
fore  an  invasion  of  his  rights  therein.     If  this  view  of  the  law  is 
Bound,  then  the  defendant  in  Toole  v.  Young  was  not  less  guilfy 
of  piracy,  since  in  appropriating  the  plaintiff's  story  he  had  indi- 
rectly copied  his  drama;  and  it  was  not  less  a  case  of  iml: 
and  piratical  copying  because  the  plaintiff  had  published  bis 
story  before  adapting  it  for  representation-     The  fallacy  of 
theory  becomes  apparent  when  it  is  considered,  that  in  every 
case  when  two  similar  works  are  produced  from  common  n 
rials,  as  two  adaptations  of  a  common  novel,  the  later  one  miglit 
thus  be  considered  to  be  an  indirect  copy  of  the  earlier  oue- 
Sii.li  a  doctrine  is  antagonistic  to  a  fundamental  principle  of 
the   law  of  copyright.     The  dramatization   cuinplaimnl  of  ii* 
Reade  v.  Conquest  was  produced  by  independent  labor,  Iron* 
what  the  court  had  declared  to  be  a  common  sour-  ^\d- 

not,  therefore,  be  piratical  ou  the  ground  that  it  was  an  indirect 
copy.1 

until  the  plaintiff's  right  shouM  b»^ 
established  at  law  ;  but  restrained  t'1^ 
publication  of  the  dramatisation, 
being  an  invasion  of  the  oopprifhl 
the  plain titTs  drama,  Gold, 
fondant's,  dramatization  was  clesrljr 
infrinjienient  of  the  copyright  in  tf1 
plaintiff's  novel;  and  this  doctrine*1 


1  See  ante,  p.  3!)9,  The  court  acted 
on  the  same  erroneous  theory  in  Reade 
v.  Lacy,  1  Johns.  &,  H.  524,  where  the 
plaintiff  complained  of  the  publication 
of  a  dramatization  of  his  novel  Never 
too  Lute  to  Mend.  Vice-Chancellor 
Wood  refuted  to  grant  an  injunction 
on   the  ground  of  piracy  of  the  novel. 
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Iii  Reade  p.  Conquest,  the  court  laid  great  stress  on  the  fact 
that  the  j»cr8on  who  dramatized  the  novel  was  not  the  author 
of  the  resulting  play,  and  therefore  had  no  right  to  represent 
it  while  playright  existed  in  the  drama  of  whieh  Baada  was 

author.1  This  argument  would  apply  with  equal  force  if 
Reade  had  published  only  the  novel,  and  not  the  play  ;  for 
in  that  case  the  dramatist  could  not  he  considered  the  author 
of  the  play,  which  he  had  simply  adapted  from  the  novel. 
Moreover,  the  same  theory  would  have  reversed  the  judgment 
in  Toole  v.  Young.  Here  the  person  who  had  prepared  the 
play  complained  of  had  no  batter  title  to  authorship  than  had 
Mm  defendant  in  Reade  v.  Conquest.     A  dramatist  is  manifestly 

the  author  of  what  he  takes  from  the  work  of  another.  Ho 
ifl  the  author  of  the  changes  which  he  makes.  Rut  the  con- 
trolling question  of  piracy  in  this,  as  in  all  cases,  is  not  whether 
one  person  has  by  his  own  labor  and  .skill  made  changes  and 
improvements  in  the  work  of  another,  not  whether  he  has 
reproduced  it  in  a  new  and  useful  form,  but  whether  ho  had 
the  right  so  to  "use  the  original. 

On  the  question  whether  an  unauthorized  dramatization  of  a 
novel  is  an  infringement  of  the  playright  in  a  dramatization 
made  by  the  author,  the  authority  of  Toole  v.  Young  is  in  di 
conlliet  with  that  of  Reade  v.  Conquest.     The  controlling  Cacti 

e  alike  in  both  cases.  Both  were  governed  by  the  same 
principles.  The  two  judgments  could  not  be  different  without 
one  being  wrong. 

kHEN  an  Unlicensed  Dramatization  for  Performance  is 
I'ilUTUAL. 

It  remains  to  consider  the  true  principles  which  govern  the 
BtioB  whether  any  right  secured  bj  the  statute  in   a  pub- 
lished  WQtk   is  violated   by  an  unauthorized  dramatization  of 
that  work  for  public  performance.     The  determination  of  this 


afterward  declared  in  Tinsley  u.  Lucy,  had  been  violated.    For,  if  the  drama- 

1  Hem.  &  M    747      When  t tie  court  in  tkation  of  the  novel  was  not  a  violn- 

Reaile  r.   Lacy  refused  an   injunction  tion   ot  the  copyright   in  the  novel,  it 

on   this  ground,   it  could   Ml   cnnM.st-  could  Ml  infringe  the  copyright  in  the 

or   prop,  rly   (rrnnt  one    on    the  drama, 

ground  that  the  copyright  in  the  drama  l  1 1  C.  D.  w.  ».  492. 
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question  depends  entirely  on  the  fact  whether  the  work  drama- 
tized is  a  dramatic  composition  within  the  meaning  of  the  law. 
All  productions  protected  by  the  Btatute  may  be  divided  into 
those  which  are  and  those  which  are  not  dramatic  compositions. 
In  the  latter,  copyright  alone  vests.  It  gives  to  the  owner  the 
exclusive  right  to  print  and  to  sell  copies  ;  but  it  does  not  pre- 
vent any  person  from  making  any  public  oral  use  of  the  work. 
But,  in  a  dramatic  composition,  two  distinct  rights  are  secured; 
viz.,  copyright  and  playright.  The  statute  expressly  cor;1 
the  exclusive  right  of  publishing,  and  the  sole  liberty  of  repre- 
senting it  in  public ;  and  expressly  prohibits  any  person  without 
license  from  either  printing  or  performing  it.  In  the  case  of  a 
published  work,  these  two  rights  vest  simultaneously,  and 
the  same  conditions ;  and  whether  one  or  both  attach  to  anj 
production  depends  solely  on  the  fact  whether  the  production 
is,  within  the  meaning  of  the  law,  a  dramatic  composition. 
When  any  copyrighted  work  is  found  to  be  a  dramatic  compo- 
sition, it  is  protected  not  only  by  copyright,  but  also  by  play- 
right.  The  copyright,  as  in  the  case  of  any  composition,  is 
not  infringed  by  any  public  oral  use  of  the  work  ;  bat  Rul>stuii- 
tially  the  same  production,  or  a  material  part  of  it,  cannot 
be  copied  and  represented  on  the  stage,  except  by  authority, 
without  violating  the  playright.  In  this  case,  piracy  is  deter- 
mined by  the  same  principles  that  govern  when  a  material  part 
of  a  copyrighted  book  is  printed  without  authority. 

If,  then,  any  work  of  fiction  can  be  considered  a  dramatic 
composition  within  the  meaning  of  the  law,  it  is  clear  thaMlie 
public  performance  of  an  unlicensed  dramatization  of  it  will 
amount  to  piracy  ;  if  it  is  not  a  dramatic  composition,  any 
person  is  at  liberty  to  dramatize  it  for  public  performance. 

The  only  difficulty  surrounding  the  question  under  consider- 
ation proceeds  from  the  doubt  as  to  what  judicial  construction 
will  or  should  be  given  to  tliv  words  dramatic  piece  in  the 
English  and  dramatic  composition  in  the  American  statute. 
1  have  endeavored  elsewhere  to  show  that  dramatic  composi- 
tions must  be  taken  in  law  to  embrace  a  wider  range  of  pro- 
ductions than  what  are  nominally  dramas,  or  what  are  written 
expressly  for  stage  representation  ;  that  a  work  of  fiction,  if  i 
has  the  essential  qualities  of  a  drama,  is  entitled  to  protectio 
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as  a  dramatic  composition,  although  not  expressly  designed  for 
the  stage,  and  although  changes  in  its  form  may  be  necessary 
to  adapt  it  for  that  purpose.1  That  this  view  is  in  accordance 
with  right  and  justice  will  scarcely  admit  of  two  opinions.  An 
author  is  entitled  to  all  the  fruits  of  his  genius  or  his  industry, 
to  lis  share  of  all  the  profits  arising  from  any  public  use  what- 
ever of  his  production.  Protection  adequate  to  secure  these 
results  should  be  expressly  provided  by  the  legislature,  and  not 
left  to  the  conflicting  opinions  of  the  courts.  But  we  have  to 
consider  the  law  as  it  has  been  made,  and  not  as  it  should  have 
been  made. 

While  the  statute  must  be  interpreted,  not  arbitrarily,  but 
in  accordance  with  recognized  principles  of  construction,  it 
should  be  construed  in  case  of  doubt  as  to  its  meaning  with 
that  liberality  which  tends  to  realize  the  primary  object  of  the 
legislature.    In  granting  the  right  of   publicly  performing 
dramatic  compositions,  the  intention  of  the  legislature  may 
fairly  and  properly  be  taken  to  have  been  to  secure,  in  the  full 
enjoyment  of  the  fruits  of  his  literary  labor,  every  author  whose 
production  is  useful  and  valuable  for  dramatic  purposes.    As- 
suming this  to  be  the  true  object  of  the  statute,  that  object  will 
,n     many  cases  clearly  be  defeated  if  works  of  Action  are 
exposed  to  unlicensed  dramatization.    Of  course,  every  work 
°f  fiction  is  not  a  dramatic  composition.     Some  are  wholly 
descriptive,  and  incapable  of  dramatic  representation.     But  a 
n°vel  which  can  be  dramatized  and  adapted  for  acting  must  be 
dramatic  in  character,  and  have  all  the  essential  qualities  of 
a   drama.     Such   works   are   often  of  the  highest  value  for 
dramatic  purposes ;  and  by  changes,  in  many  cases  slight,  they 
iiaa.y  be  transformed  into  acting  plays.    No  argument  would 
seem  to  be  necessary  to  show  that  the  law  intended  to  secure  the 
advantages  arising  from  this  use  of  any  production  to  him  who 
*s   entitled  to  them,  and  to  whose  genius  the  creation  of  the 
york  is  due.     Without  underrating  the  skill  of  the  dramatist, 
*'  i*  manifest  that  the  life  and  essence  of  a  dramatized  work 
are  due  to  the  author  of  the  original,  and  not  to  him  who 
"adapts  it  for  the  stage.     The  interesting  plot,  the  dramatic 
8ltuatiou8,  the  well-drawn  characters,  the  brilliant  dialogue,  are 

i  See  Chap.  XIV. 
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simply  transferred,  often  with  little  variation,  from  the  original 
production  to  the  play.  The  dramatist  invents  nothing, 
nothing.  He  simply  arranges  the  parts,  or  changes  the  form, 
of  that  which  already  exists.  A  work  of  fiction  is  often  the 
fruit  of  genius.  A  stage-manager  can  dramatize  it.  Uncle 
Turn's  Cabin  was  the  most  successful  American  novel  of  this 
century.  Its  success  as  a  drama  was  scarcely  less  remarkable. 
In  hoth  forms  it  was  substantially  the  same,  and  was  the  crea- 
tion of  one  mind.  It  is  clear,  then,  that  in  a  large  sense  the 
dramatist  has  no  claim  to  the  authorship  of  what  he  has  simply 
adapted  for  representation  ;  and  that,  in  making  this  use  of  a 
work  of  which  he  is  not  the  author,  lie  avails  himself  of  the 
fruits  of  genius  and  industry  which  are  not  his  own,  and  takes 
to  himself  profits  which  belong  to  another. 

It  is  true  that,  in  adapting  a  literary  composition  for 
stage,  the  dramatist  contributes  his  own  labor  and  skill,  which 
are  often  of  much  value,  and  for  the  results  of  which  he  may 
justly  claim  protection  when  he  has  not  thereby  invaded  the 
lawful  rights  of  another.     Any  one-  is  free  to  dramatize  a  work 
not  protested  hy  copyright,  or  a  copyrighted  publication  with 
the  consent  of  the  owner.     In  such  case,  the  dramatist  takes 
property  which  he  has  a  right  to  use,  and  becomes 
to  protection    for  the  changes  and   improvements   which  In 
makes.    He  may  thus  acquire  the  exclusive  right  of  publishing 
his  own  version  in  print,  aud  the  sole  liberty  of  performing  it 
in  public.     But  it  is  conceded  that  he  cannot  publish  an  unli- 
a  used  dramatization  of  a  copyrighted  work  without  in 
the  copyright  in  the  original.1     On   the   same    principle,  lie 
cannot  publicly  represent  the  dramatization  without  violating 
the  author's  right  to  this  use  of  his  production. 

No  changes  made  in  what  is  conceded  to  be  a  dramatic 
position  will  give  to  any  person  the  right  to  perform  it 
the  author's  consent.8     It  may  be  so  faulty  in  construction 
radical  and  extensive  changes  are  necessary  to  prepare  it  for 
the  stage.    A  drama  In  name  and  structure,  it  must  bo  drama- 
tized, so  to  speak,  before  it  can  be  successfully  performed.     It 
is  clear  that,  however  extensive  may  be  the  required  altera- 


*  See  ante,  p.  456, 

»  Levy  t>.  Rutley,  Law  Rep.  8  C.  P. 


628;  Shelley  v.  Ross,  Ibid.  531.  note: 
Daly  t-.  Palmer,  6  Blatchf.  256. 
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I,  no  one  can  lawfully  take  this  liberty  with  a  copyrighted 
drama  without  the  author's  consent.  The  principle  is  not 
different  in  the  case  of  a  work  of  fiction  which  may  not  he  m 
name,  hut  is  in  substance,  a  dramatic  competition.  In  other 
words,  the  changes  necessary  to  prepare  an  undisputed  drama 
for  performance  are  sometimes  not  less  extensive  or  less  radi- 
cal than  are  required  to  adapt  a  novel  for  the  stage.  To  make 
this  unlicensed  use  of  a  copyrighted  drama  is  piracy.  Is  it 
so  when  the  original  is  a  work  of  fiction?  So,  a  drama, 
the  main  plot  and  characters,  may  contain  a  subordi- 
nate, or  M  side,"  series  of  incidents,  which  are  entirely  indepen- 
dent of  the  principal  action,  and  may  in  themselves  constitute 
ompleto  farce  or  play.  In  other  words,  the  work  may  con- 
tain a  drama  within  a  drama.  To  separate  one  from  the  other, 
and  represeut  it  on  the  stage  as  an  independent  play  without 
licence,  would  be  a  clear  case  of  piracy.  In  what  respect  is  it 
different  in  principle  to  evolve  a  play  from  a  novel  ?  If  the 
latter  contains  a  drama,  or  the  essence  of  a  drama,  it  is  a 
dramatic  composition ;  and  the  author  is  entitled  to  the  sole 
liberty  of  taking  out  such  drama  and  representing  it  on  the 
stage. 

The  judgment  both  in  Reade  v.  Conquest  and  in  Toole  v. 
Young  turned  solely  on  the  point  whether  the  story  in  question 
was  a  dramatic  piece  within  the  meaning  of  the  law.  This 
principle  was  the  key  to  the  decision  in  each  case ;  and  in  each 
it  was  entirely  Overlooked  or  disregarded  by  the  court.  If  the 
novel  was  a  dramatic  composition,  there  vested  in  it  both  copy- 
right and  play  right.  The  former  right  was  violated  by  the 
printing,  and  the  latter  by  the  representation,  of  an  unlicensed 
dramatization.  It  was  immaterial  whether  or  not  substantially 
■  ppxiurtiou  had  been  published  also  as  a  drama  by  the 
author.  Of  whether  or  not  the  original  had  beta  dramatized  by 
1 1 . i 1 1 .  Was,  then,  Reade's  novel.  Never  too  Late  to  Mend,  or 
rJollingshead's  story.  Not  Above  his  Business,  a  dramatic 
!  When  it  is  eonsidered  that  the  former  was  simply  a 
drama  reproduced  as  a  novel,  and  that  the  latter  had  been 
writ  n;iinatie  form  with  a  view  to  its  representation  on 

the  stage,  there  would  seem  to  be  little  doubt  that  both  were 
dramatic  pieces  within  the  meaning  of  the  law,  which  had  been 
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construed  to  embrace  even  a  simple  song,  and,  in  the  language 
of  Chief  Justice  Denman,  "  any  piece  which  could  be  ca 
dramatic  in  its  widest  sense ;  any  piece  which,  on  being  pre- 
sented by  any  performer  to  an  audience,  would  produce 
emotions  which  are  the  purpose  of  a  regular  drama, and  which 
constitute  the  entertainment  of  the  audience."  ' 

If  the  performance  of  an  unauthorized  dramatization  is  an 
infringement  of  the  right  secured  in  a  novel,  it  is  a  violation 
of  the  playright  in  an  authorized  dramatization  of  the  novel. 
This  fact  has  little  practical  importance,  when  the  same  person, 
as  in  Reade's  case,  is  the  owner  of  both  the  novel  and  the 
dramatization  ;  but  it  removes  an  apparent  difficulty  in  a  caw 
like  that  of  Toole  v.  Young,  when  the  owner  of  the  dramati- 
zation and  the  owner  of  the  work  dramatized  are   different 
persons.     In  such  case,  it  might  be  contended  that  the  owner 
of  the  play  is  not  the  proper  person  to  maintain  an  action  for 
the  unlawful  dramatization  of  the  novel.     This  may  be  in 
apparent,  hut  is  not  a  real,  objection.     To  dramatize  a  novel 
for  public  performance  is  no  infringement  of  the  copyright  in 
the  novel.     Such  a  dramatization  can  be  unlawful  only  on  the 
ground  that  it  is  a  violation  of  the  owner's  exclusive  right  to 
the  public  representation  of  the  work.     I  have  maintained  that 
the  author  has  this  right  before  he  has  dramatized  his  n 
and  that  he  has  it  afterward.     But  the  right,  whether  lodged 
in  the  novel  or  in  the  dramatization,  is  one  and  the  same  ;  and 
it  is  equally  violated  whether  the  novel  or  the  dramatization 
is  made  the  means  of  its   invasion.     When  the  author  has 
himself  dramatized  the  novel,  and  made  an  absolute  assignment 
of  the  play,  he  has  parted  with,  and  the  buyer  has  acquire1!. 
the  exclusive  right  of  representing  that  work ;   and  this,  as 
said  above,  embraces  the  entire  right  of  representation,  whether 
lodged  in  the  novel  or  in  the  dramatization.     Having  thus  di- 
vested himself  of  this  right,  the  author  is  barred  from  making, 
or  authorizing  another  to  make,  a  second  dramatization  of  his 
novel.     And  any  unauthorized  adaptation  of  the  novel  for  pul>- 
lie  performance  is  a  violation  of  the  right  to  represent  what  is 
contained  in  the  novel.     This  right  is  vested  in  the  buyer  of 

'  Kuuell  v.  Smith,  12  Q.  B.  286.    See  aUo  Clark  r.  Bithop,  26  L.  T.  ».  I 
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the  authorized  dramatization ;  and  hence  he  is  the  proper  per- 
son to  maintain  an  action  for  its  violation,  whether  the  novel 
or  the  dramatization  is  made  the  means  of  snch  violation.  The 
same  is  true  when  the  author  has  made  an  absolute  assignment 
of  the  right  to  dramatize  his  work  and  the  dramatizing  is  done 
by  the  buyer.  But  of  course  the  case  is  different  when  the 
author  has  not  absolutely  parted  with  the  right  of  representa- 
tion, but  has  merely  licensed  another  to  use  the  dramatization. 
In  snch  case,  the  ownership  of  the  right  of  representation  con- 
tinues in  the  author. 
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CHAPTER    X. 

HOIEDIES  EN  LAW  FOR    THE  INFRINGEMENT  OF  C 

RIGHT 

Great  Britain.  —  Books. 


The  8  Anne,  c.  19,  provided  that  the  printer,  publisher,  im- 
porter, or  seller  of  a  pirated  book  should  forfeit  every  copy 
or  sheet  to  the  owner  of  the  copyright,  by  whom  it  was  to  be 
destroyed,  and  should  further  be  liabte  to  a  penalty  of  one  peunj 
for  every  copy  or  sheet  found  in  his  possession,  —  one  half  lo 
go  to  the  queen,  and  the  other  half  to  any  person  who  sliouM 
sue  for  it.1  But  there  was  a  proviso  which  allowed  any  person 
to  import  or  sell  "  any  books  in  Greek,  Latin,  or  any  other  for- 
eign language,  printed  beyond  the  seas."2  This  provisions 
far  as  it  permitted  the  importation  of  books  first  prin 
Great  Britain  and  reprinted  abroad,  was  annulled  in  1739,  U 
the  12  Geo.  II.  c.  36,  which,  in  the  case  of  the  importing  of 
such  works,  provided  for  a  forfeiture  of  the  copies  which  were 
to  be  destroyed,  and  imposed  a  heavy  penalty,  to  be  sued  for 
by  any  person,  and  to  be  divided  between  the  king  and  fhepW* 
son  suing.  This  act,  which  was  to  remain  in  force  for  a  lim- 
ited time,  was  continued  by  several  succeeding  statutes.8  Until 
1801,  there  was  no  statute  giving  to  the  owner  of  the  copyright 
an  action  for  damages  sustained  by  the  piracy  of  his  book. 
But  such  action  would  lie  on  the  principle  that,  when  a  statute 
secures  a  right  and  makes  no  specific  provision  for  its  protec- 
tion, the  common-law  remedy  is  available.  In  1801,  h< 
the  41  Geo.  III.  c.  107,  gave  to  the  owner  of  the  copyright  a 
special  action  on  the  case  for  damages,  increased  the  penalties 
to  threepence  for  each  pirated  copy,  and  provided  for  the  for- 

«  i.  1.  *  «    7 

«  20  Geo.  II.  c.  47;  27  Geo.  IL  c.  18;  88  Geo.  II.  c.  16. 
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feiture  of  copies.1  It  also  re-enacted  penalties  and  forfeitures 
in  the  case  of  the  importation  of  books  first  published  in  Great 
Britain  and  reprinted  abroad.3 

Remedies  Provided  by  Existing  Statute.  —  From  1801  to  1842, 
the  law  continued  substantially  the  same  with  respect  to  the 
penalties  and  forfeitures  imposed  on  the  offender,  and  the  reme- 
dies given  to  the  owner  of  the  copyright.  But  by  the  5  &  6 
Vict.  c.  45,  passed  in  the  latter  year,  an  important  change  was 
made.  From  the  reign  of  Anno  till  that  of  Victoria,  the  for- 
feitures and  penalties  were  intended  as  a  punishment  of  the 
offender,  rather  than  a  direct  benefit  to  the  owner  of  the  copy- 
right ;  since  any  person  might  sue  for  the  penalties,  and  the 
forfeited  copies  were  required  to  be  destroyed.  By  the  statute 
of  Victoria,  the  penalties,  except  in  the  case  of  the  importation 
of  books  originally  published  in  England  and  reprinted  abroad, 
are  abolished.  The  action  for  damages  is  continued  ; 3  and 
piratical  copies  of  a  book  are  declared  to  be  the  property  of  the 
author,  who  is  empowered  to  recover  them,  or  damages  for  their 
detention.*  The  provisions  of  this  statute  apply  to  all  literary 
productions,  musical  compositions,  maps,  charts,  and  plans.6 

Action   for    Damages   against    Unlawful  Printing,   Importing,   or 

Selling,  —  By  section  15,  it  is  enacted,  H  that  if  any  person 
shall,  in  any  part  of  the  British  dominions,  after  the  passing 
of  this  act,  print  or  cause  to  be  printed,  either  for  sale  or 
exportation,  any  book  in  which  there  shall  be  subsisting  copy- 
right, without  the  consent  in  writing  of  the  proprietor  thereof, 
or  shall  import  for  sale  or  hire  any  such  book  so  having  been 
unlawfully  printed  from  parts  beyond  the  sea,  or,  knowing 
such  book  to  have  been  so  unlawfully  printed  or  imported, 
shall  sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be  sold, 
published,  or  exposed  to  sale  or  hire,  or  shall  hare  in  his  pos- 
session, for  sale  or  hire,  auy  such  book  so  unlawfully  printed 
or  imported,  without  such  consent  as  aforesaid,  such  offender 
shall  lie  liable  to  a  special  action  on  the  case  at  the  suit  of 
the  proprietor  of  such  copyright." 

This  section  prohibits  the  unauthorized  printing  of  a  copy- 


*  8.  7.  *  See  definition  of  book  in  t.  2.     At 

*  ».  28.  to  mips,  charts,  and  plans  being  within 

this  statute,  see  ante,  p.  174. 
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righted  book,  "  in  any  part  of  the  British  dominions,"  and 
importation  or  sale  of  "any  such  book  so  having  been  un- 
lawfully printed."  The  words,  "  so  having  been  unlawfully 
j ninted,"  in  the  connection  in  which  they  are  here  used,  natu- 
rally and  correctly  refer  to  copies  printed  in  the  British  dominions 
without  the  written  consent  of  the  author ;  since  the  printing 
in  a  foreign  country  of  an  English  copyrighted  book  is  not 
unlawful.1  Hence,  a  strict  construction  of  the  section  would 
limit  its  application  to  books  unlawfully  printed  in  the  British 
dominions,  and  the  prohibition  would  not  extend  to  the  import- 
ing or  selling  of  piratical  copies  printed  in  a  foreign  country. 
But,  by  books  *  unlawfully  printed/'  Parliament  doubtless 
meant  those  printed  "  without  the  consent  in  writing  of  the 
proprietor  "  of  the  copyright ;  which,  of  course,  would  apply  to 
books  printed  in  a  foreign  country,  as  well  as  those  printed  in 
Great  Britain.2  Every  preceding  act  properly  prohibited  print- 
ing or  importing  without  the  written  consent  of  the  author, 
and  the  sale  of  copies  which  had  been  so  printed  or  imported.' 
Thus,  provision  was  expressly  and  clearly  made  against  the 
importation  and  sale  of  piratical  copies  printed  abroad.  There 
is  little  doubt  that  Parliament  intended  to  continue  this  pro- 
vision in  the  statute  of  Victoria,  and  that  what  is  above  pointed 
out  is  a  defect  which  resulted  from  a  careless  change  in  the 
language  copied  from  the  preceding  acts.  The  statute  will 
probably  he  judicially  construed  according  to  this  intent,  rather 
limn  its  literal  reading. 

The  statutory  remedy  is  given,  not  only  against  the  person 
who  actually  sells  piratical  copies,  but  against  any  person  who 
exposes  such  copies  to  sale  or  hire,  or  has  them  in  his  posses- 
sion for  sale  or  hire. 

Knowledge  of  Piracy. —  Neither  the  printer  nor  the  importer 


1  "  How  can  it  be  unlawful,"  asked 
Chief  Justice  Wilde,  *'  to  print  a  work 
abrtxidt"  Boozejr  v.  Tolkien,  5  C.  B. 
480. 

a  In  Novello  v.  Sudlow,  12  C.  B. 
189,  Talfourd,  J.,  said:  "  Tlie  lan- 
guage, however,  of  the  clause  [s.  16, 
6  &.  ti  Vict,  c  46]  is  not  new  ;  Ufa 
adopted  from  the  corresponding  section 
of  54  Geo.  111.  c.  16(3,  s.  4,  which  it  fol- 


lows, except  that,  instead  of  repeating 
the  words,  '  without  the  consent  in 
writing,'  to  each  condition  of  in- 
fringement, it  uses  the  words,  'so  un- 
lawfully printed,'  4c,  which  perhaps 
were  incorrectly  adopted  to  aroid 
repetitfoB." 

*  8  Anne  c.  19,  s.  1 ;  41  Geo  III.  c. 
107,  s.  1 ;  64  Geo.  III.  c.  166,  s.  4. 
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can  successfully  plead  that  he  did  not  intentionally  or  know- 
ingly violate  the  copyright  of  another;  but  the  publisher  or  the 
seller  is  not  liable,  unless  he  knows  that  the  book  was  unlaw- 
fully priuted  or  imported.1  If  the  publisher  is  also  the  printer 
or  the  importer,  as  is  not  unfrequently  the  case,  ignorance  of 
Og  will  be  no  excuse  for  his  unlawful  printing  or  importing. 
Forfeiture  of  Copies.  —  A  further  remedy  against  piracy  is 
given  by  section  23,  which  provides  that  all  copies  of  a  book 
which  shall  have  been  printed  or  imported  without  the  written 
consent  of  the  owner  of  the  copyright  shall  be  deemed  to  be 
property  of  such  owner,  who,  after  demand  in  writing, 
shall  "  be  entitled  to  sue  for  and  recover  the  same,  or  damages 
for  the  detention  thereof,  in  any  action  of  detinue,  from  any 
party  who  shall  detain  the  same,  or  to  sue  for  and  recover 
damages  for  the  conversion  thereof  in  an  action  of  trover." 
The  owner  of  the  copyright  is  here  entitled  to  claim  as  his 
property  piratical  copies  from  any  person  who  either  has  them 
in  his  possession,  or  who  has  unlawfully  converted  them  to  his 
own  use.  He  may  sue  for  the  recovery  of  the  copies  found  in 
Hm  possession  of  the  wrong-doer,  and  for  the  value  of  those 
which  have  been  unlawfully  disposed  of.  In  Delf  v.  Delamoltc, 
the  Court  of  Chancery  ordered  the  defendant  to  deliver  to  the 
plaintiff  all  unsold  copies,  and  to  pay  the  net  profits  on  those 
which  had  been  sold.  The  plaintiff  claimed  the  full  value  of 
the  hitter  ;  but  the  court  said  that,  if  he  wanted  more  than  the 
net  profits,  he  must  seek  his  remedy  in  a  court  of  law.3 


>  Colburn  v.  Simma,  2 Hare,  643, 567 ; 
Lead.  ge,  2  Car.  &  Kir.  1010. 

See  antt,  fp.  101-40*. 

*  3  Jur.  x.  s.  9&J;  s.  c.  8  Kay  &  J. 

681.      '■  Thii  point,"  said  Wood,  J 

"  is  new,  and,  I  think,  is   now  taken 

for  the  first  time.      On  all  the  oeca- 

hitherto  in  which  a   dispute  of 

this  sort  tins  an  iprielor  of 

py  right  lui*  never  in  any  one  re- 

uned    more    than    the 

profits  which  ttie  defendant  has  made  by 

the  sui  itical  copies  of  the  book. 

It  may    he  that  it    lias  been  intended 

ice  as    great    an   alteration 

in  r*»pecl  of  the  proceeds  of  the  copies 

i  have  been  sold  as  in  the  right  of 


property  in  the  copies  which  have  not 
been  sold,  and  which  by  the  present 
law  are  declared  to  be  the  property  of 
the  true  proprietor  of  the  copyright, 
and  are  handed  over  to  him  ■ecordksg> 
ly  ;  whereas  under  the  former  law  thej 
were  always  destroyed,  so  that  the  in- 
jured author  could  never  utilize  them. 
Onthe  whole,  however,  I  do  not  seewhj 
a  court  of  equity  should  give  the  plain- 
tiff more  than  it  has  always  given  him 
leaving  him  to  gel  what  further  damages 
he  may  at  taw.  by  an  action  of  I 
for  the  conversion."     3  Jur.  5.  s.  938. 

See  also  Colburn  c.  Simms,  2  Hare, 
543,  which  was  decided  under  the 
statutes  in  force  before  5  &  6  Vict.  c.  45. 
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Penaltiea    against  Unlawful  Importing.  —  Section  17  prohibits 
the  unauthorized  importation,  into  any  part  of  the  British  do- 
minions, of  any  copyrighted  book  first  puUish.-.l  n  th>    I 
Kingdom  and  reprinted  in  a  foreign  country  :  and  declares  that 
every  such  book  which  shall  be  so  imported  for  sale  or  hire,  or 
shall  be  sold,  published,  or  exposed  to  sale,  or  let  to  hire  bj 
any  person  knowing  it  to  have  been  so  imported,  "  shall  \k 
forfeited,  and  shall  be  seized  by  any  ofiicor  of  customs  or  ex- 
cise, and  the  same  shall  be  destroyed  by  such  office: 
further  provides  that  the  offender,  being  duly  convicted,  shall 
forfeit  ten  pounds  for  every  offence,  and  double  the  value  of 
every  copy  which  he  has  unlawfully  imported,  published.  6old, 
or  exposed  to  sale  ;  "  five  pounds  to  the  use  of  such  officer  of 
customs  or  excise,  and  the  remainder  of  the  penalty  to  I 
of  the  proprietor  of  the  copyright." 

Under  a  similar  provision  iti  12  Geo.  IL  c.  36,  it  was  held 
that  two  penalties  might  be  incurred  on  the  same  day,  for  two 
distinct  sales.1 


I  Brooke  9,  Milliken,  8  T.  R.  809. 
I  shall  not  attempt  to  explain  the  pro- 
visions of  (i  statute  which  in  one  part 
(i.  23)  provides  that  copies  of  a  book 
piratically  imported  shall  become  the 
properly  of  the  owner  of  the  copyright, 
and  iu  another  {».  17)  declare*  that 
such  copies  shall  be  seized  and  de- 
stroyed by  any  officer  of  customs  or 
excise ;  which  in  one  part  (s.  28) 
enacts  that  the  wrong-doer  shall  he 
liable  to  the  owner  of  the  copyright 
for  the  value  of  every  unlawfully  im- 
ported copy  which  he  lias  sold,  and  in 
another  (s.  17)  says  that  he  shall  for- 
feit double  the  value  of  every  such 
copy  sold.  The  highly  penal  provi- 
sions of  s.  17  not  only  cause  confusion 
and  uncertainty  as  to  the  meaning  of  the 
law,  but  they  are  unnecessary  and  out 
of  place  in  a  statute  which  otherwise 
amply  provides  for  the  protection  of 
litcrnry  property  against  the  importa- 
tion of  pirated  copies. 

I  cannot  regard  the  copying  of  this 
provision  in  the  6  &  6  Vict.  c.  46,  other- 
wise than  as  an  instance  of  the  loose- 
ness with  which  statutes  are  too  often 
drawn.     The  provision  was  originally 


enacted  in  1739,  and  was  designed  not 
for  the  prevention  or  redress  of  ; 
but  simply  to  increase  die  revenues 
and  protect  the  industrial  interest*  of 
the  kingdom.  This  is  manifest  from 
the  preamble  of  the  statute,  1"J  lien, 11. 
c.  36,  which  recites  that  "the  duties 
payable  upon  paper  imported  into  this 
kingdom,  to  be  made  use  of  in  print- 
ing, greatly  exceed  the  duties  payable 
upon  the  importation  of  printed  books, 
whereby  foreigners  and  others  are  en- 
couraged to  bring  in  great  numbers  of 
books  originally  printed  and  pal 
in  tins  kingdom  and  reprinted  abroad, 
to  the  diminution  of  his  Majesty*  net- 
en  ue,  and  the  discouragement  of  the 
trade  and  manufacture  of  this  king- 
dom." "  The  prevention  ihereoi  for  the 
future,"  was  the  avowed  ol 
act.  It  was  to  continue  in  fbfOt  only 
for  seven  years,  and  was  renewed  for 
short  periods  by  several  other  sets. 
which  had  no  reference  to  literary 
property.  20  Geo.  11.  c.  47  ;  27  0e«- 
II.  c  IS;  33  Geo.  II.  c.  M.  The  pro- 
vision was  inserted,  for  what  reason  is 
not  apparent,  in  the  copyright  act  41 
Geo.  III.  c.  107,  s.  7,  passed  in  ISO) ; 
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Common-Law  Remedies  Available  under  Statute.  —  It  is  a 
ignited  principle  of  statutory  construction  that  where  a 
lit,  previously  existing  by  the  common  law,  is  secured  by 
a  statute  which  provides  no  remedy  for  its  protection,  the 
cornuion-law  remedies  are  available  ;  and  where  the  statute  pre- 
scribes penalties  and  forfeitures,  but  does  not  provide  a  remedy 
for  damages,  the  commun-law  action  for  damages  will  lie.1 
This  rule  has  been  applied  in  the  InaVwprpttttiOP  «•!  the  copyi 
statutes.  The  statute  of  Anne  imposed  penalties  and  forfeit- 
ures for  the  violation  of  copyright,  but  did  not  give  an  action 
for  dumages.     Such  action,  it  was  held,  was  afforded  by  iho 


fr<>m  which,  doubtless  because  it  was 
found  in  that  act,  it  was  copied  in  theex- 
itatute  of  Victoria.  While  book* 
piratically  imported  were  by  this  pro- 
vision made  subject  to  forfeiture  and 
to  be  destroyed  by  the  custom*  officer, 
they  were  also  by  the  copyright  stat- 
ute* in  force  before  the  6  &  6  Vict,  c 
vi2.,SAnne,c.  19,8. 1;41  Geo.  III. 
I  M7.  s.  1;  and  6fl  Geo.  111.  c.  150, 
i  4.  —  required  to  bo  forfeited  to  the 
owner  of  the  copyright,  to  be  by  htm 
destroyed.  In  either  case,  therefore, 
they  were  subject  to  destruction.  But 
6  &  6  Vict.  u.  45,  as  has  been  seen,  en- 
acts in  one  section  that  they  shall  be- 
eome  the  property  of  the  owner  of  the 
copyright,  and  in  another  flint  they 
shall  be  destroyed  by  any  officer  of 
customs  or  excise. 

The  matter  has  been  still  further 
complicated  by  the  Customs  Laws.  The 
-  ilt.lation  Act,  88  &  40  Vict. 
c.  86,  passed  in  1870,  prohibits  the  im- 
porting of  certain  enumerated  article*, 
an-l  declares  that  they  "shall  lie  for- 
feited, and  may  be  destroyed  or  other- 
wise disponed  of  as  the  commissioners 
of  euatoms  may  direct."  s.  12  Among 
the  things  thus  enumerated  are  "  Books 
wherein  the  copyright  shall  be  first 
subsisting,  first  composed,  or  written 
or  printed,  in  the  United  Kingdom, 
and  printed  or  reprinted  in  any  other 
ry,  as  to  which  the  proprietor  of 
such  copyright  or  his  agent  shall  have 
given  to  the  commissioners  of  customs 
a  notice  in  writing,  duly  declared,  that 
such   copyright   subsists,    such    notice 


also  stating  when  such  UOUjrlght  will 

expire." 

Section  44  enacts  that  *'  The  com- 
missioners of  customs  shall  cause  to  be 
made,  ami  to  be  publicly  exposed  at 
the  custom-houses  in  the  several  ports 
in  the  United  Kingdom,  lists  of  all 
books  wherein  the  copyright  shall  be 
subsisting,  and  as  lo  which  the  pro- 
prietor of  such  copyright,  or  his  agent, 
shall  have  given  notice  in  writing  to 
the  said  commissioners  that  such  copy- 
right exists,  stating  in  such  notice  when 
such  copyright  expires,  accompanied 
by  a  declaration  made  and  subscribed 
before  a  collector  of  customs  or  a  jus- 
tice of  the  peace,  tliat  the  contents  of 
such  DOtlM  are  true" 

Section  45  provides  that  persons 
complaining  of  the  prohibition  of  books 
in  the  copyright  lists  may  appeal  to  a 
judge  in  chambers. 

Section  162  prohibits  the  importa- 
tion into  the  British  possessions  abroad 
of  foreign  reprints  of  English  copy- 
right books  ;  but  provides  that  "  noth- 
ing herein  contained  shall  lie  taken  to 
prevent  her  Majesty  from  exercising 
the  powers  vested  in  her  hy  the  10 4  11 
Vict,  c-  Mo,  intituled  '  An  Act  to  amend 
the  law  relating  to  the  protection  in 
Ionics  of  works  entitled  to  oopj  ■ 
right  in  the  United  Km.-doin,'  to  sus- 
pend in  certain  cases  such  prohibition." 

1  See    Sedgwick,    Construction    of 
Stat   &  Const.  Law  (2d  ed,,  by 
eroy).  76,  341,  312;   1'otters  Dwarris 
on  Statutes,  185,  219;  Maxwell.  Inter- 
pretation of  Statutes,  3G8. 
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common  law.1  When  the  statutory  are  coextensive  with  the 
common-law  remedies  tlie  question  may  arise,  whether  El 
nier  are  exclusive  or  cumulative.  But  when  the  statutory 
remedies  are  not  complete,  nor  adequate  for  the  protection  of 
the  right  conferred,  the  common-law  remedies  have  been  bflU 
to  l>"  in  force.  Thus,  by  section  15  of  6  &  6  Vict.  c.  4.3.  tho 
printer  is  made  liable  to  an  action  for  damages,  only  when  the 
printing  is  u  for  sale  or  exportation  ;"  and  the  importer,  only 
when  copies  are  imported  "for  sale  or  hire."  No  remedy  is 
given  against  any  person  who  prints  or  imports  for  gratuitou* 
distribution,  or  who  gratuitously  distributes  copies  printed  or 
imported  without  authority.  But,  in  Novel lo  v.  Sudlow,  it was 
held  that  an  action  for  damages  would  lie  under  the  statute  for 
the  gratuitous  distribution,  among  the  members  of  a  i 
society,  of  lithographic  copies  of  a  musical  composition.- 
Riioney  9.  Kelly,  where  the  plaintiff  declared  that  parts  of  hit 
book  had  been  pirated,  it  was  contended  for  the  defendant 
that  section  15  of  5  A;  6  Vict.  c.  4.3,  prohibited  the  pul>! 
only  of  a  book,  and  that  the  plaintiff  should  have  alleged  that 
liis  entire  work  had  been  taken.  But  tlie  Irish  Queeu'sBeuch, 
without  approving  this  view  of  that  section,  exp 
opinion,  that,  "  independently  of  the  15th  section,  the  proprietor 
of  the  copyright  in  a  book  may  maintain  an  action  for  tlie 
infringement  of  such  copyright ; M  that,  the  right  being  secured 
by  ibe  statute,  "  it  is  clear  that  a  common-law  right  of  action 
would  attach  upon  any  invasion  of  such  statutable  right,  even 
though  it  be  invaded  by  the  printing,  publishing,  Arc,  of  only 
(,  but  not  the  entire,  of  the  proprietor's  work,  and  though 
the  remedy  given  by  the  15th  section  did  not  extend  to  the 
case  of  such  partial  printing  or  publication,"  <fcc.8 

When  Common-Law  Remedies  not  Available.  —  But  the  prin- 
ciple that  the  common  law  affords  a  remedy  when  one  is  not 
provided  by  the  statute  does  not  apply  in  the  case  of  any  rig'1' 


I  Beckfbcd  d.  Flood,  IT.  It.  620;  a  12  C.  B.   177.     See  al» 

Cnddl  9.  Kobertaoii,  b  Put.  App.  Ca».  der  v.   Mackenzie,  9  Sc.  Se» 

403;  Howorlli  r.  Wilkes.  1  Camp.  04,  aer.  748;  Boozey  v.  Tolkien, 

98;    Col  burn    ft,  Sinims,   2   Mire,   o43,  47u. 

60t>.     See  aI*o  Thompson  f.  Syinnmlg,  '  14  Ir.  Law  Rep.  h.  ».  168,  171, W* 
6  T   K.  41  ;  Sheriff  a.  Coates,  1  Hum. 
&  My.  169,  107. 


REMEDIES   IN    LAW. 


475 


not  secured  by  the  statute.     The  copyright  in  a  book  secured 
lie  5  &  6  Vict.  c.  45,  is  the  exclusive  right  of  printing  or 
otherwise  multiplying  copies  j  and  the   penalties,  forfeitures, 
and  remedies  provided  hy  that  statute  are  directed  Igtiiwt  the 
printing,  importing,  and  selling  of  piratical  copies.     Hence, 
unauthorized  public  reading,  representation,  or  perform- 
ance of  any  composition  is  not  a  violation  of  the  copyright 
tin- rein  ;  and,  in  such  case,  the  person  injured  is  not  entitled  to 
the  remedies  provided  for  the  infringement  of  copyright.1     In 
the  case  of  a  dramatic  or  musical  composition,  such  wrong  is 
an  invasion  of  playright  which  is  expressly  secured  hy  statute, 
and  for  which  specific  remedies  are  provided.     The  law  on  this 
ct  is  considered  under  the  head  of  playright.2 

So  the  unauthorized  public  exhibition  of  a  copy  of  an  engrav- 
ing was  held  not  to  be  a  violation  of  17  Geo.  III.  c.  57.8  But  in 
the  case  of  paintings,  drawings,  and  photographs,  the  statute 
rettly  prohibits  the  exhibition  of  piratical  copies.4  In  the 
ease  of  sculpture,  models,  and  casts,  the  statute  gives  to  the 
owner  of  any  such  article  M  the  sole  right  and  property  " 
therein  for  fourteen  years  "  from  first  putting  forth  or  publish- 
ing the  same."  6  The  right  thus  secured  is  not  restricted  tu 
printing  or  the  circulation  of  copies ;  but  is  coextensive  with 
tin.'  common-law  property,  which  embraces  the  exclusive  right 
of  publicly  exhibiting  the  work.  Hence,  although  the  etal 
d->es  not  expressly  provide  a  remedy  against  unlawful  exhi- 
n.  the  common-law  remedy  may  he  held  to  be  available, 
on  the  principle  that  when  a  right  is  secured  the  legislature 
i*  presumed  to  have  intended  complete  remedies  for  its 
protection. 

Limitation  of  Actions.  —  Section  26  of  5  &  6  Vict.  c.  45,  pre- 
scribes that  *'  all  actions,  suits,  bills,  indictments,  or  informs- 
is  for  any  oflbnoe  that  shall  be  committed  against  this  act, 
shall  be  brought,  sued,  and  commenced  within  twelve  calendar 
months  next  after  such  offence  committed,  or  else  the  same 


>  Coleman  r.  Wathen,  5  T.  R.  245  ; 

Read*  p.  Conquest,  9  C.  D.  N.  a.  776 ; 

ljcy,   1    Hem.  &  M.    717, 

1,     T.   w.   a.  908. 

See  alto  Murray  v.  EHUton,  6  Barn.  & 

Aid.  6C»7  ;  Martin  v.  Wright,  infra. 


*  See  Chap.  XVI. 

»  Martin  >•.  Wright.  6  Sir. 

*  26  &  26  Vict  c.  m,  »s.  | 
»  64  Geo.  III.  c.  56,  a.  1. 
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shall  be  void  and  of  none  effect ; "  but  provides  that  this  limi- 
tat  ion  shall  not  apply  to  actions  respecting  copies  of  bonks 
required  to  be  delivered  to  the  British  Museum  and  the  fmr 
other  libraries.  The  question  has  been  raised,  whether  the  limi- 
tation here  prescribed  applies  only  in  the  case  of  |>enalties  and 
forfeitures,  or  extends  also  to  actions  for  damages.  The  doubt 
relates  to  the  sense  in  which  the  word  offence  is  used.  Tlie 
language  of  section  26,  above  quoted,  is  copied  verbatim  from 
section  10  of  8  Anne,  c.  19,  except  that  the  limitation  h 
changed  from  three  to  twelve  months.  But  the  .statute  of 
Anne  imposed  penalties  and  forfeitures,  without  providing  an 
action  for  damages  ;  hence,  in  an  early  Scotch  case,  it  was  held 
that  the  limitation  clause  of  the  act  applied  only  to  the  pi 
and  forfeitures,  and  not  to  actions  for  damages  or  mjuu 
The  same  view  of  the  statute  of  Victoria  was  taken  in  a  more 
recent  case  by  the  Court  of  Session  in  Scotland.2 

In  Hogg  v,  Scott,  it  appeared  that  the  defendant  had  peV 
lished,  in  1868,  the  first,  and  in  the  latter  part  of  1863,  tha 
second,  edition  of  a  book  containing  matter  pirated  from  the 
plaintiff's  works.  He  ahso  intended  to  publish  a  third  edition. 
In  August,  1873,  the  plaintiff  applied  for  an  injunction  to 
restrain  the  defendant  from  further  publishing  or  selling  any 
copies  of  such  piratical  work.  One  of  the  defences  set  up  *as 
that  the  statutory  limitation  applied  to  all  actions  aini 
whether  for  the  penalties  or  damages  or  injunctions,  and 
hence  that  the  plaintiff's  suit  was  barred  by  lapse  of  time. 
Vice-Chancellor  Hall  expressed  the  opinion)  that  the  word 
ofience  was  not  used  in  section  2(5  in  the  same  sense  as  in  sec- 
tion 15,  which  gives  an  action  on  the  case  for  damages;  that 
the  limitation  prescribed  was  intended  to  apply  only  in  caw* 
of  penalties  and  forfeitures  ;  that  it  could  not  operat- 
the  property  secured  ;  and  that  an  action  for  damages,  or  a  suit 
for  an  injunction,  might  be  maintained,  although  more  than  a 
year  had  passed  since  the  wrong  was  done.  But.  b 
this  might  be,  he  had  no  doubt  that  the  defendant  could  iwt 
go  on   committing   new    wrongs   or    offences  by   continually 

piratical  work,  in  violation  of  *!»<-' 


publi 


»f 


Clark   v.  Bell,  10  Mor.  Diet,  of         9  Stewart  v.  Black,  9  Sc.  Sws.  0» 


Dec  Lit.  Prop,  App.  p,  9. 


2d  »er.  1020. 
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plaintiff's  right  of  property. 
granted.1 

t   Law  Rep.  18  Eq.  444.     The  Viee- 
Ch&ncellor  said  :  — 

"  I  OBSDOl  allow  the  objection  taken 
to  the  plaintiff's  right  to  sue,  because 
more  than  twelve  months  elapsed  be- 
fore he  filed  a  bill  in  this  court.    By 
the  3d  section  of  the  statute,  a  property 
ia   created  in  an  manor1!  work  which 
prima  Jacie  it  to  endure  for  a  term  cer- 
tain, and  that  property  will  retrain  in  the 
author  <ir  his  representatives, aa  owners 
of  it,  till  it  be  taken  away  from  him  or 
them      The  argument   that,   if  a  case 
arises  for  a  suit  in  respect  of  the  au- 
thor's right  to  his  property,  and  the 
author  does    not  commence    his  suit 
within  twelve  months,    that   therefore 
his  property  is  gone,  I  do  not  agree 
with.     I  do  not  And  that  dearly  ex- 
pressed  in  the   statute,  and    I  cannot 
put  such  a  construction  upon  the  ^t5th 
section.     The  15th  section  gives  to  an 
owner  of  copyright  a  special  action  on 
the  case  in  respect  of  any  piracy.    The 
remedy   so   provided   is   apparently   a 
cumulative  one;  but  whether  it  be  so 
or  not  is  not  very  important.     The  rem- 
edy  is  given  against  the  person   who 
is  called   the  '  offender,'   and   the   act 
spoken  of  as  the  '  offence '  is  the  print- 
ing for  sale  or  exportation  of  any  book 
in  which  there  shall  be  subsisting  copy- 
right.    Mr.  Morgan,  in  his  argument, 
contended  that  the  court  ought  to  put 
upon  the  word  offtnee  in  the  li'ith  sec- 
tion  the  same  construction  as  it  bears 
in  the  15th  section  of  the  statute.    If 
Unit  VMM  a  reasonable  construction,  it 
might  be  adopted:  but,  looking  at  the 
other  sections  in  the  statute  which  re- 
fer to  penalties,  I  do  not  think  it  would 
be  reasonable.    There  is  nothing  to  be 
found  in  them  about  any  '  offence  *  in 
the  sense  contended  for  on  the  part  of 
the  defendant.     If  the  book  which  has 
fceen   improperly  published  by  the  de- 
fendant   contains    property   belonging 
to  the  plaintiff,  the  owner  of  copyright, 
I  An  not  see  how  it  can  be  successfully 
Oontended  that  he  is  suing  in  respect 
«sf  on  offence  in  the  sense  urged  on  the 
I? art  of  the  defendant.     The  plaintiff  is 


The  injunction  was   therefore 


suing  in  respect  of  hia  copyright;  that 
is  his  property.  The  2<}th  section  is 
no  doubt  not  very  happily  framed  ;  but  I 
am  of  opinion  that,  on  the  true  construc- 
tion of  that  and  the  other  sections  oC  the 
statute,  the  '  offence  '  contemplated  by  it 
must  be  the  doing,  in  contravention  of 
its  provisions,  of  something  expressly 
prohibited  by  them. 

"  The  real  question  ia,  What  is  the 
'  offence  '  intended  by  the  statute  I  It 
is  the  printing  for  sale  or  exportation 
of  any  work  or  part  of  a  work,  by  a 
person  who  is  not  the  owner  of  the 
■OBj right  of  that  work,  and  without 
the  consent  of  the  owner.  The  non- 
suing  by  the  owner  of  the  copyright  in 
respect  of  a  particular  edition,  or  part 
of  an  edition,  of  the  defendant's  work, 
is  one  thing;  and  even  if  it  could  be 
Mid  that  so  far  the  owner's  remedy 
was  barred  by  his  own  neglect,  still  I 
find  nothing  in  the  statute  which  states 
that  the  person  who  has  already  pub- 
lished the  edition,  or  part  of  the  edition, 
complained  of,  may  go  on  doing  so, 
and  that,  if  he  does,  the  owner  has 
then  no  remedy  for  such  further 
'  offence.'  In  reference  to  this  ques- 
tion, 1  may  add  that  the  Scotch  cases 
referred  to  by  Mr.  Fischer  are  not  to 
be  disregarded.  They  were,  no  doubt, 
decisions  in  reference  to  books  pub- 
lished before  the  passing  of  the  statute  ; 
still  they  seem  to  me  to  be  quite  con- 
sistent with  good  sense  and  the  reason- 
able interpretation  of  the  statute.  The 
right  of  the  owner  of  the  copyright  to 
his  property  in  it  is  not  to  cease  be- 
cause one  copy  of  the  work,  which 
without  his  sanction  contains  the  pira- 
cies, has  been  sold  and  disposed  of 
without  any  complaint  on  his  part. 
He  is  not  on  that  account  to  luge  nil  his 
property  in  his  copyright;  therefore 
1  hold,  in  accordance  with  the  decisions 
referred  to,  and  on  the  construction  of 
the  statute,  that  the  plaintiff  has  not 
lost  his  right  to  sue."     Ibid.  460. 

"  The  offence  is  committed  every 
time  a  copy  is  sold."  James,  V.  C, 
Jarroid  r.  Heywood,  18  W.  R.  281. 
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Engravings  and  Prints. 

Penalties    and    Forfeitures.  —  For    piracy   of   engravings  Mid 

prints,  penalties  and  forfeitures  are  prescribed  by  8  Geo.  II.;.  1  I, 
and  an  action  for  damages  is  given  by  17  Geo.  III.  c.  57. 
The  former  act  declares,  that  if  any  person  shall  engrave,  etch, 
or  work,  or  in  any  other  manner  copy  and  sell,  "  in  the  whole  or 
in  part,  by  varying,  adding  to,  or  diminishing  from  the  main 
design,"  or  shall  print  or  import  for  sale  a  print,  without  the 
written  consent  of  the  owner  of  the  copyright  signed  in  pres- 
ence of  two  witnesses,  or  shall  sell  or  expose  to  sale  a  print 
knowing  it  to  have  been  so  unlawfully  printed  or  imported, 
such  offender  shall  forfeit  the  plates  and  the  prints  to  AM 
owner,  to  be  by  him  destroyed,  and  shall  further  pay  five  shil- 
lings for  every  print  found  in  his  custody  ;  the  penalty  recovered 
to  be  equally  divided  between  the  king  and  the  informer.1 

Action  for  Damages.  —  The  17  Geo.  III.  c.  57,  provides  that 
every  person  shall  be  liable  to  an  action  for  damages  who  shall 
engrave,  etch,  or  work,  or  in  any  other  manner  copy,  in  the 
whole  or  in  part,  by  varying,  adding  to,  or  diminishing  from  the 
main  design,  or  shall  print  or  import  for  sale,  or  shall  public 
sell,  or  otherwise  dispose  of  any  copy  or  copies  of  a  prinr 
prints  "  which  hath  or  have  been  or  shall  he  engraved,  etched* 
or  drawn  or  designed  in  any  part  of  Great  Britain,  without 
the  express  consent  of  the  proprietor  or  proprietors  there0* 
first  had  and  obtained  in  writing  "  signed  in  presence  of  I 
witnesses.2       , 

'When  Seller  is  Liable.  — The  former  statute  imposes  penalties 
and  forfeitures  on  such  seller  only  who  sells  or  exposes  to 
copies  which  he  knows  to  have  been  unlawfully  printed  or  U*1 
ported.     The  meaning  of  17  Geo.  III.  c.  57,  is  not  satis  lac 
rily  clear  on  this  point.     There  is  little  doubt  that  the  seller 
made  liable  to  an  action  for  damages  although  he  is  ignore  > 
of  the  piracy;  and  the  statute  has  been  so  construed.8    I3»lt 


» ••  l. 

3  In  Moore  v.  Clarke,  the  question 
was  raised,  but  not  decided,  whether  an 
action  can  he  maintained  under  this 
statute  without  proof  of  actual  dam- 
age.    "  Perhaps  if    the    piracy   were 


established,"  said  Baron  Parke,  "  «•*•* 
law  would  imply  damage."     9  Mee»-   ** 

w.  em. 

»  West  v.  Francis,  6  Bam.  &  4 
787;   Qatnbart  p.  Sumner,  6  Hurl. 
N.  5.     See  ante,  p.  470. 


REMEDIES   IN   LAW. 


479 


the  question  lias  been  raised,  whether  a  seller  is  liable  for  the 
unauthorized  sale  of  copies  which  have  not  been  unlawfully 
i ted  or  imported.  In  Murray  9.  Heath,  it  appeared  that  the 
T  had  employed  the  defondant  to  engrave  plates  Grott 
drawings.  The  drawings  were  the  property  of  the 
it. iff,  and  the  plates  had  been  prepared  for  his  exclusive  use  ; 
but  Ik-  permitted  the  defendant  to  retain  one  hundred  copies  of 
print*,  on  the  express  condition  that  he  was  not  to  sell 
Afterward,  the  defendant  became  bankrupt,  and  the 
lies  passed  to  his  assignees,  who  advertised  them  for  sale. 
in  the  action  for  damages,  wherein  the  assignees  were  codefcud- 
auts,  the  defence  was  set  up,  that  the  copies  had  not  been  un- 
lawfully printed  or  imported,  and  therefore  their  sale  was  not 
piracy.  The  court  thought  that  "  reading  the  statute  IT  Get* 
IH.  c.  57,  alone,  it  would  be  very  difficult  to  answer  the  argu- 
ment urged  on  behalf  of  the  plaintiff;"  but  oOftBtniing  that 
act  in  connection  with  the  two  statutes,  8  Geo,  II.  c.  13,  and  7 
Geo.  III.  c.  38,  which  it  recited,  it  was  held  that  the  sale  com- 
plained of,  though  a  breach  of  contract,  was  not  a  violation  of 
copyright.1 

1  1  Barn.  at  Ad.  804.    It  it  not  satis-     a  certain  number  of  impression*  from 
foctorite  Clear,   from    tlie  opinions   of    a  plate  engraved  l.v  himself,  hut  w hull 


tiw  judge*,  on  what  ground  this  deei- 

■ioo  wu  baaed.    Lord  Tenterden.  C.  J  . 

interrupting  counael,  who  had  referred 

to  the  clause  of  17    Geo.    HI.    e.  67. 

directed    against    piracy,  said 

tiw  ciaoae  be  understood  to  apply  to 

•   taken   from  the  original  plate  1 

The  print*  were  not  engraved  without 

the  Consent  of  the   proprietor."     lhiil. 

80S.      In    delivering   his   opinion,    the 

same  Judge,  after  referring  to  8  Geo.  II 

c.  18.  and  7  Geo.  III.  c.  38,  continued  ! 

"  The  question  therefore  it,  whether  the 

t<>  the  defendant  be  one  for 

which  he  would  have  been  liable  to  the 

forfeiture  imposed  by  either  of  the  re- 

Mututes      It    it  »*•  not,  lie  is  not 

liable  t<>  the  action  on  the  case  given 

Geo,   111.  c.  67.     Now,  hoth  the 

redted  atatutes  are  manifestly  confined 

BM  (truck  off  from  engraving* 

pirated   from   other  engraving*.     The 

present   caae.  therefore,  is   not   within 

either;  for  here  the  flrat  engraver  took 


be  bad  contracted  to  engrave  for  the 
.mother."     Ibid.  810. 

"Taking   the  statute    17   Goo.   HI. 
e     67."    said    LtUledale,    .1  ,    "  in 
jnti'  tinti  with  the   other  statute*  which 
it  recites,  and  whereby  a  prim  MtVra  or 
other  person  selling  pirated   pr i 
made   liable    to   forfeit    the  plat. 
which  they  are  copied,  to  the  propria 
tor  of  the  original*.  I  think   it  i*  mani 
fe*t  that  the  last  statute  does  not  apply 
to  the  caae  of  taking  a  print  unlawfully 
from  a  lawful  plate."     II. id   HI. 

The  17  Geo  III.  c  67.  taken  in 
connection  with  the  prior  act.*,  may 
admit  of  the  construction  that  a  seller 
liable  to  an  action  for  dauiage*. 
unles*  the  copiea  sold  were  unlawfully 
printed  or  imported.  This  i*  the  only 
grand  0>  which  the  above  decision 
can  be  sustained.  If  the  court  in" 
to  hold  that  the  defendant*  were  not 
guilty  of  piracy,  because  the  copies 
had   been   printed   from  the    original 
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Copying  by  Lithography,  Photography,  or  other  Processes  Un- 
lawful.—  The  IS  &  16  Vict.  c.  12,  s.  14,  declares  that  the 
provisions  of  the  several  acts  relating  to  copyright  in  prints, 
shall  M  include  prints  takeu  by  lithography,  or  any  other  me- 
chanical process  by  which  prints  or  impressions  of  drawings 
are  capable  of  being  multiplied  indefinitely." 

Although  photography  had  not  been  discovered  when  the 
statutes  for  the  protection  of  copyright  in  engravings  were 
passed,  these  statutes  have  been  construed  to  prohibit  unlawful 
copying  liy  that  or  any  other  process  by  which  copies  may  be 
indefinitely  multiplied.1  The  same  construction  has  beeu  given 
to  the  American  statute.3 

CopieB  Made  by  Hand.  —  The  question  was  raised,  but  not  de- 
cided, in  Gainbart  v.  Ball,  whether  the  unauthorized  copy  of  an 
engraving  made  by  band  is  a  violation  of  the  copyright  secured 
by  the  statutes.    Mr.  Justice  Willcs  expressed  the  opinion  that 


plates  tlie  principle  is  not  sound.  The 
governing  question  is,  whether  the  print- 
ing is  done  with  or  without  due  author- 
ity. If  the  latter,  it  ia  clearly  imma- 
terial whether  the  copies  are  printed 
from  the  original  or  pirated  plates. 
Stevens  v.  Gladding,  17  How.  Ml  ; 
Pttaoe  Albert  v.  Strange,  2  De  G.  4 
Sin.  U62,  on  ap.  1  Mac.  &  G.  25. 

Moreover,  the  court,  as  will  be  teen 
from  the  language  of  the  Chief  Justice 
above  quoted,  seems  to  hare  held  that 
a  person  is  not  liable  to  an  action 
under  17  Geo.  III.  c.  57,  unless  he  is 
also  liable  to  the  penalties  under  the 
two  preceding  statutes.  But  this  posi- 
tion ia  i rule fensi hie,  ami  is  opposed  by 
Weal  <■  Francis,  5  Barn.  &  Aid.  737, 
and  (inmbiiri  v.  Sumner,  5  Hurl.  &  N. 
o.  wherein  it  was  held  that  a  seller 
ignorant  of  piracy  is  liable  to  an  action 
under  17  Geo.  III.  c.  67,  although  he 
ia  not  subject  to  the  penalties  under 
the  earlier  statutes,  unless  he  sells  prints 
knowing  them  to  be  piratical.  And  in 
Graves  r.  Mercer,  16  W.  R.  790,  it  was 
helil  that  an  action  for  damages  might 
be  brought  under  17  Geo.  III.  c.  67, 
without  regard  to  the  limitation  of  time 
prescribed  by  8  Geo.  II.  c.  13. 

I  Uambart  v.  Ball,  H  C.  B.  K.  s. 


B06  ;  G raves  v.  Ashford,  Law  R*p  2 
C  P.  410.  In  the  latter  ea 
C.  B.,  said  :  "  It  is  obvious  thai  &• 
legislature  could  not,  in  pn 
the  protection  of  works  of  art,  demerit* 
a  piracy  by  means  of  a  proved  sol 
then  within  the  knowledge  of  mankind. 
But  it  by  no  means  follows  that,  when 
words  large  enough  to  embrace  It  si* 
used,  the  prohibition  should  out,  a* 
well  as  the  protection,  be  extended  to 
a  subsequently  discovered  mod*  of 
reproducing  and  multiplying  copies 
It  appears  to  us,  therefore,  flat  the 
argument  derived  from  16  &  16  Vict 
.-,    IS  and  26  I  c.  BR,*** 

gether    fails;    and    that  the   elfn't  •■" 
all  the  acts,  taken  together,  is,  tJial any 
process,  whether   known  at  tin- 
or  the  result  of  subsequent   invent 
or  discovery,  by  which  picture* 
gravings  may  be  imitated  or 
within  the  mischief  aa  well  as 
the  express  vocdi  which  the  legwlsw 
lias  used.     And  we  cannot  help  Ihi; 
big  that    a  mure   limited  construct! 
would  be  contrary  to  the  whole  tnt 
of  the  legislation   on    the  subject,  »«*** 
productive  of  great   injustice 
420. 

9  See  post,  p.  492. 
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ch  copying  is  not  within  the  statutory  prohibition.1    But  this 
construction  is  not.  in  harmony  with  the  words  or  the  spirit  of 
ute.     Their   object   is  to  give   full    protection  to  the 
owner  of  the  copyright,  and  they  expressly  prohibit  unlicensed 
in^r  in  any  manner.     When  the  property  in  an  engraving 
is  injured  by  the  unauthorized  sale  of  copies  made  by  hand, 
no  reason  why  such  copies  should  not  be  held  to  be 
piratical,  es|>ecially  when  it  is  considered  that  they  are  within 
tin-  Uriel   letter  of  the  law.    The  principle  is  the  same  as 
in  the  case  of  a  literary  work,  where  it  might  be  very  easy 
to  make  and  circulate  many  manuscript  copies  of  a  short  Qom- 
tion.     But  except  by  authority  this  could  not  be  done  with- 
out violating   the    statute,  which  secures  to  the   author   the 
UNive  right  of  "  printing  or  otherwise  multiplying  copies  " 
of  his  production. 

Substantial    Identity   Te«t  of  Piracy.  —  It  is   no  defence   of 

y  that  the  unlicensed  copy  is  larger  or  smaller  than  the 

[final.1     Nor   need  it  be  an  exact  copy.     The  4ursii.n1    is 

ther  the  print  complained  of  is  substantially  a  copy  of  that 

entitled  to  protection.3 

In  an  action  under  8  Geo.  II.  c.  13,  and  17  Geo.  III.  c.  57, 
it  was  held  not  to  be  piracy  of  an  engraving  of  a  painting  to 
make  a  copy  from  the  painting  itself.4  But  now  copyright 
ktings  is  secured  by  25  &  26  Vict.  c.  68.  It  has  been 
held  that  ou  assignee  may  maintain  an  action  for  the  piracy  of 
an  engraving,  although  the  statute  does  not  expressly  give  him 
that  right;6  also,  that  it  is  necessary  to  allege  where  the 
j    has  been  committed.6 

1  14  C  It.  s.  s.  31S.  which  they  are  drawn  in  the  original 

'  Graves  v.  Ashford,  Law  Rep.  2  C.  picture,  or  in  the  reduced  size  of  tlie 

nlburv  ft  Hotten,  Law  Rep.  8  engraving,  or  in  the  still  BOrl  ilimin- 

t.    "  Whether  the  photographic  iahed  form  in  which  tin  ■  ta  the 

the  asate  site  a«  the  original,  photograph."    Erie,  0.  J.,  Gambart  t* 


or  I*  enlarged  or  very  much  diminished, 
-  it  ute  lias  in  terms  provided  for 


Ball,  14  C.  B.  *.  «.  817. 

•  Roworth   r-.  Wilki  p.  W; 


Ctant  of  the  paper     Weal  ft  Francis,  6  Barn.  & 
which  conveys     Moore  p.  Clarke,  !»  Mn-    v  w 


On-  pleasure  to  the  mind.     Tims,  in  the 
representation  of  The   Horse  Fair,  we 


feel   the  same    degree   of  pleasure    in 
looting  at  the  forms  and  attitudes  of 
the  lieautiful  animals   there   portrayed     3d  ser.  204 
whether  we  see  them  in  the  size  in 

31 


*  Pe  Berenger  r.  WTteble,  I  Stack. 

648. 

*  Thompson  v.  Sy moods,  5T.  R.  41. 

*  Graves  ft  Logan,  7  8c.  Seas.  Cat. 
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Limitation  of  Actions.  —  It  is  provided  by  8  Geo.  II 
that  actions  and  nuits  shall  be  brought  within  three  months 
after  the  offence  has  been  committed.1  By  7  Geo.  Ill,  \ 
the  time  is  limited  to  six  months.*  No  limitation  is  prescrilictl 
by  17  Geo.  III.  c.  67.  In  the  recent  case  of  Graves  9,  Memr, 
tin:  Irish  Queen's  Bench  held  that  ¥  the  limitation  of  time 
months  given  by  the  8  Geo.  II.  c.  13,  applies  only  to  action* 
and  proceedings  given  by  that  act.  The  action  given  k  II 
Geo.  III.  c.  57,  is  an  action  mi  the  case,  and  comes  under  the 
20th  section  of  the  Common  Law  Procedure  Act  (' Ireland), 
1853,  which  gives  a  limitation  of  six  years  to  such  acti< 

Maps  and  Charts.  —  The  copyright  in  maps,  charts,  and  plans 
is  now  governed,  not  as  formerly  by  the  statutes  nil 
engravings,  but  by  the  5  &  6  Vict.  c.  4;'».4 

Paintings,  Drawings,  and  Photographs. 

Penalties  and  Forfeiture*.  — The  25  &  26  Vict.  C.  68,  secures 
to  the  author  or  the  owner  of  a  painting,  drawing,  or  photo- 
graph the  M  exclusive  right  of  copying,  engraving,  reproducing, 
and   multiplying  such  painting  or  drawing,  and  the 
thereof,  or  miqI]  photograph,  and  the  negative  thereof,  by  any 
means  and  of  any  size,  for  the  term  of  the  natural  lift  o 
author,  and  seven  years  after  his  death."  b   It  then  provides  that 
if  the  author,  after  having  sold  or  disposed  of  the 
or  if  any  other  person,  not  being   the   owner   of  the  copy- 
right,4t  shall,  without  the  consent  of  such  proprietor,  retvat. 
copy,  colonrably  imitate,  or  otherwise  multiply  for  sale,  hir*"' 
exhibition,  or  distribution,  .  .  .  any  such  work  or  the 
(hereof,  or,  knowing  that  any  such  repetition,  copy,  or  otbC 
imitation  has  been  unlawfully  made,  shall  import  into  any  pal 
of  the  United  Kingdom,  or  sell,  publish,  let  to  hire,  • 
or  distribute,  or  offer  for  sate,  hire,  exhibition,  ribnbOl 

.  .  .  any  repetition,  copy,  or  imitation  of  the  said  work,  or 
the  design  thereof,  made  without  such  consent  as  af 
such  person  for  every  such  offence  shall  forfeit  to  the 
etor  of  the  copyright  for  the  time  being  a  sum  not  exceedii 


>    8.8. 

3   88.  6,  8. 

•  16  W.  R.  793. 


*  Stannard  v.  Lee,  Law  Rep.  6  < 
846.     See  ante,  p.  174. 

*  i.l. 
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ten  pounds ;  and  nil  such  repetitions,  copies,  and  imitations 
made  without  such  consent  as  aforesaid,  and  all  negati ves  of 
photographs  made  for  the  purpose  of  obtaining  audi  copies, 
shall  be  forfeited  to  the  proprietor  of  the  copyright."  ] 

The  author  himself  is  here  expressly  prohibited  from  repeat- 
ing or  making  duplicate  copies  of  his  production  "  or  the  design 
thereof,"  after  he  has  sold  the  copyright,  although  lie  might 
be  able  to  produce  a  duplicate  without  the  original  or  a  ropy 
before  him.  It  will  also  be  noticed  that  unauthorized  copying, 
not  only  for  sale,  but  also  for  hire,  exhibition,  or  distribution, 
is  made  unlawful  ;  and  either  to  import,  sell,  publish,  let  to 
hire,  exhibit,  or  distribute  copies,  knowing  them  to  have  bees 
unlawfully  made,  is  declared  to  be  piracy.  In  the  case  of  the 
person  who  copies  or  prints,  or  who  procures  the  copying  or 

the  printing  to  be  done,  the  statute  does  not  require  that  guilty 

knowledge  shall  be  shown.2 

Is    Unlicensed    Copying   of    Engraving   Piracy    of    Painting  ?  — 

Where  the  copyright  in  a  painting  and  in  an  engraving  of  it 

were  vested  in  the  same  person,  it  was  held  to  be  an  invasion 

the  copyright  in  the  painting  to   make  without  authority 

copies  of  the  engraving.     The  court  was  of  opinion  "  that  the 

copy  from  an  intervening  copy  is  a.  copy  from  the  painting,  and 

▼itliin  the  prohibition  of  the  statute."3 

'».  0. 

*  F.s  parte  Beat,  Law  Rep.  8  Q   B, 
387. 

•  Exports  Beal.  Ibid.  893,  894. 
"'  Ike   next  question,"  said   Black- 
burn, J.,  "  is    this :  The  Copyright  in 

■ture  belongs  to  Mr.  QrtYM;  he 
made  an  engraving  of  it,  of  which  he 
*old  copies;  he  had  not  given  any 
right  to  others  to  multiply  them,  and 
t|Je  photographs   for  which  the  penal- 

>ere    recovered     were    made   by 

photographing  the  engraving,  and  not 

Uie  original   picture,  and   it    has  been 

"land  thai  the  photograph  of  the  en- 

"g.  being  the   reproduction  of  a 

i  the  design  of  the  painting,  is 

ot   the   {minting    itself.     It 

le  that  cannot  be  so.     When 

■Ijject  of  a  picture  is  copied,  it  \b 

•  nee     whether   that    is 

°ne  directly  from  the  picture  itaelf  or 


through  intervening  copies  ;  if  in  the 
result  that  which  is  copied  he  un  inii- 
tsuion  id  the  pu-tuie,  then  it  i*  inunu- 
terial  whether  that  he  arrived  at 
directly  or  by  intermediate  steps.  It 
must  be  borne  in  mind  that  Mr.  Urn  ves 
ia  the  owner  of  the  copyright  in  the 
painting  and  the  engraving  ;  had  they 
been  in  different  person*,  another  ques- 
tion  might  have  arisen,  which  it  ia 
unnecessary  to  consider.  I  think  that 
the  BOpy  from  an  intervening  copy  is 
a  00|>y  from  the  painting,  and  within 
the  prohibition  of  the  statute.  A  doobl 
was  suggested  by  the  court  whether 
there  might  not  he  a  difficulty  arising 
upon  the  wording  of  section  6 ;  and  it 
waa  thrown  out  that,  reddendo 
arnrjuliji,  the  enactment  might  merely 
mean  the  Imitation  of  a  painting  by  a 
painting,  of  a  drawing  by  a  drawing,  and 
of  a  photograph  by  a  photogruph,  and 
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This  judgment  is  open  to  criticism.     It  is  true  that  a  copy 
of  an  engraving  of  a  painting  is  an  indirect  copy  of  the  paint- 
ing.    But  is  it  such  a  copy  within  the  meaning  of  the  law 
as  will   violate  the  copyright  in  the   original  ?     The  statute 
secures  copyright  in  a  [tainting,  and  also  in  an  engraving,  a 
photograph,  or  other  copy  of  it.    The  copyright  in  the  original 
is  one  thing.     It  affords  a  remedy  against  the  unlawful  copying 
of  the  original  by  any  process.     The  copyright  in  any  copy  is 
another  thing.     It  is  this  copyright  which  makes  unlawful  the 
unlicensed  copying   of   the  copy.      There  appears   to   be  no 
reason  why  the  general  principle,  that  copyright   is  violated 
only  when  the  thing  copyrighted  is  copied,  should  not  govern 
in  the  case  under  consideration.     If  an  engraving  of  a  paint- 
ing should   become  commou    property,  and    the  oopjl 
the  painting  itself  be  valid,  there  is  no  reasonable  doul 
the  latter  right  would  not  be  violated  by  any  publication  of  the 
engraving.     So,  if  the  owner  has  sold  the  copyright  in  tltf 
engraving,  and  retained  that  in  the  painting,  it  does  not  appear 
that  he  would  have  any  remedy  against  the  unlicensed  o 
of  the  engraving,  although  such  copying  might  be  injurious  to 
the  property  in  the  painting.     The  court  admitted  that  such 
a  case  might  be  governed  by  a  different  rule  from  thai  tWcfc 
applies  when   the  same  person  owns  both  original  an<l 
But  the  principle  is  the  same  in  both  cases. 

Penalty  for  Every  Copy  Unlawfully  Sold.  —  Where  it  appeared 
that  twenty-six  piratical  copies  had  been  sold  in  two  lots,  and 
it  was  contended  that  only  two  offences  had  been  coum 
U  there  had  been  but  two  sales,  it  was  held  that  Lbe  penalty 
might  be  recovered  for  each  copy  sold.1 


ilint  ;i  photograph  of  a  drawing  would 
not  he  within  the  meaning  of  tin 
laturc.  Hut  when  we  look  at  the.  first 
section,  which  is  the  key  to  the  whole 
net,  it  give*  to  the  author  of  every 
original  painting,  drawing,  or  photo- 
graph, the  sole  and  exclusive  right  of 
copying,  engraving,  reproducing,  and 
multiplying  such  painting  of  drawing, 
and  the  design  thereof,  or  such  photo- 
graph And  the  iR-gHtivf  thereof",  by  any 
means  and  of  any  size ;  and  the  terms 
used  are  so  extensive  that  it  is  plain 


that  a  photograph  of  a  painting,  oi  • 
drawing,  or  of  another  jitmt.graph, 
made  without  the  consent  of  theo«i*f. 
though  of  a  different  size,  proTklfJ  "" 
be  a  reproduction  of  the  design. «•*■ 
nn  infringement  as  would  subject  •■• 
maker  to  the  penalty.'" 

'   Ex  part*  Beai,  Law  Rep.  I  Q  B 
887,  3tU.     See  also  Brooke  <•  MS** 
I ;  509.    In  the  former  case,  Blick- 
burn.  J.,  said :  "  The  only  other  q«** 
tion  is,  whether  the  offender  it  l^t*** 
to  a  penulty   for  every  copy  *M»     ' 
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Unlawful  Importing  Prohibited.  — Action  for  Damages  Given.  — 
section  10,  the  importing  of  piratical  copies  is  expressly 
prohibited.  Besides  prescribing  penalties  and  forfeitures,  the 
statute  gives  to  the  injured  owner  a  remedy  by  action  for  dam- 
ages.1 The  statute  also  prescribes  penalties  for  the  sale  of  a 
painting,  drawing,  or  photograph  fraudulently  represented  to 
tie  the  work  of  a  person  who  is  not  the  author.8 

Limitation  of  Action*.  —  No  limitation  of  time  within  which 
actions  under  it  shall  be   brought  is  prescribed  by  85   A 
Vict.   C,   68. 

Sculpture. 

The  54  Geo.  III.  c.  56,  which  secures  to  the  owner  the  I 
right  in  sculpture,  models,  copies,  and  casts,  gives  an  action 
for  damages  against  any  person  who  shall  *' make  or  Import) 
or  cause  to  be  made  or  imported,  or  exjMjsed  t  m   other- 

wise disposed  of,  any  pirated  copy  or  pirate*]  cast,'1  whether  it 
M  be  produced  by  moulding  or  copying  from,  or  imitating  in 
any  way  "  the  original.8  It  is  provided  that  no  person  shall 
be  subject  to  such  action  who  has  bought  the  original  work  l>y 


;? 


on  each  contract  to  sell.  In  point 
fact  twenty -six  copies  were  sold, 
they  wore  cold  in  two  parcel*, 
thirteen  copies  in  each ;  ami  it  has 
been  contended  that  there  were  but 
two  offences.  In  the  case  of  Brooke 
e.  Milliken.  8  T.  K.  609,  the  penalty 
npt>»?<]  by  12  Geo.  II  c.  !*6.  tor 
Importing  for  sale  any  book  flr»t  pub- 
lished in  this  kingdom  nnd  f  printed  in 
any  other  place,  and  it  enacted  that 
the  offender  should  forfeit  £o  and 
tli nil, I*  the  Talue  of  every  book  sold, 
la  thai  case,  there  could  he  no  donhl 
that  the  meaning  of  the  statute  was, 
the  penalty  should  he  cumulative,  rkl  . 
if  each  book.  In  the 
present  case,  the  words  are,  such  per- 
son for  every  such  offence  shall  forfeit 
to  the  proprietor  of  the  cop} -right  for 
the  time  being  a  sum  not  exceeding 
Xl*i  It  is  quite  clear  that  this  imposes 
a  penalty  for  every  copy  sold  :  a  differ 
iction  would  result  in  an 
absurdity,  and  defeat  the  intern 
the   legislature.     The  penalty   is    im- 


posed also  for  importation,  and  it  would 
be  monstrous  that  if  a  man  had 
signed  from  abroad  a  cargo  of  imita- 
tions, the  utmost  penalty  that  could  be 
imposed  on  him  would  be  the  sum  of 
£10.  It  would  be  well  worth  his  while 
to  run  the  risk  of  paying  that  small 
sum,  ami  to  import  and  to  distribute 
for  sule  elsewhere  a  quantity  worth 
many  thousands  of  pounds.  The  leg- 
i.»Liiure  were  dealing  with  an  offence 
which  was  likely  to  be  committed 
wholesale,  and  they  have  used  words 
meaning  that  the  sale  of  every 
shall  he  an  offence;  and.  if  ten  copies 
be  sold  at  one  time,  ten  ..(fence*  are 
commuted,  ami  the  offender  may  be 
punished  for  each  separately  " 

'  s    11 

*  t.  7,     See  also  as   to   piracy   of 
paintings.  In  re  Johnson,  16  L.  T.  x.  s. 

nv«s,  law  Rep 
't.'  of  photograph*.  Stratum  I 
hnm.   Id  L.  T.  *.  a  87.  M  ap.    IT    Id 

I  s.  8. 
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a  deed  in  writing,  signed  by  the  owner  in  the  presence  of  fro 
witnesses.1  Actions  for  piracy  are  to  be  begun  M  within  s'u 
calendar  months  next  after  the  discovery  of  every  such  offence, 
and  not  afterwards."2  Section  7  of  l-'>  A  14  Vict.  c.  ll)4, 
imposes  on  the  offender  a  penalty  of  not  less  than  five  nor 
more  than  thirty  pounds  for  every  offence,  to  be  recovered  by 
the  owner  of  the  copyright. 

United  States.  —  Book 

The  act  of  1831  provided  that  any  person  who  should  print. 
publish,  or  import  a  book,  without  the  written  consent  of  the 
owner  of  the  copyright,  or  should  sell  a  book  knowing  it  to 
have  been  so  printed  or  imported,  should  forfeit  e\ 
such  owner,  and  should  be  liable  to  pay  fifty  cents  for  every 
sheet  found  in  his  possession  ;  one-half  of  the  penalty  to  go  to 
the  United  States,  and  the  other  half  to  the  owner  of  the  D0pj> 
right.3     Like  provisions  were  contained  in  the  statute  ol 
except  that  the  owner  of  the  copyright  was  required  to  I 
the  forfeited  copies.4    The  act  passed  in  1870  abolished  penal- 
ties  for  piracy  in  the  case  of  books,  and  was  the  first  American 
Statute  to  give  an  action  for  damages  for  the  infringem 
copyright.6 

Action  for  Damages  and  Recovery  of  Piratical  Copies.  —  — 
4'JiH  of  the  Revised  Statutes  enacts  that  "every  person  >\ Ik 
after  the  recording  of  the  title  of  any  book  as  provided  by  tin* 
chapter,  shall  within  the  terra  limited,  and  without  the  • 
of  the  proprietor  of  the  copyright  first  obtained  in  writing 
signed  in  presence  of  two  or  more  witnesses,  print,  publish, 
import,  or  knowing  the  same  to  be  so  printed,  published, 
imported,  shall  sell  or  expose  to  sale  any  copy  of  Bnch  boo«*" 
shall  forfeit  every  copy  thereof  to  such  proprietor,  and  slia- 
also  forfeit  and  pay  such  damages  as  may  Ik?  recovered  in 
civil    action    by   such    proprietor    in   any   court   of   COD 
jurisdiction." 

A  wrong-doer  is  here  made  liable  for  a  wrongful  act  done 
any  time  "after  the  recording  of  the  title  of  any  boor. 


i  b.  4.  » «.  6. 

■  s.  Pi;  -1  V.  S.  St.  at  L.  187, 
«  a.  2;  1  Id.  MM, 


»  The  statute  of  185(1.  11  H  1 
gnve  nn  net  ion  for  damages  for  ttie 
viiiioti  of  plnyright. 
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within  the  terra  of  protection  ;  but,  before  an  action  for  dam- 
ages or  forfeiture!  can  be  brought,  the  copyright  must  be 
completely  secured  by  the  performance  of  all  the  statutory 

lisites.1  The  |>erson  entitled  to  bring  such  action  is  the 
owner  of  the  copyright,  who  must  either  be  the  author  uf  the 
l»ook  or  hold  a  good  legal  title  of  ownership  derived  from 
MM  author.  An  equitable  title,  or  interest  in  the  work,  which 
might  entitle  the  holder  to  an  injunction  for  the  protection   of 

righto,  is  not  enough  in  a  court  of  law.2  Two  distinct 
remedies  are  given  by  the  statute  to  the  owner  for  the  invasion 
of  bis  property.  He  may  sue  for  the  damages  which  he  has 
sustained,  and  for  the  recovery  of  the  printed  copies.  He  is 
not  restricted  to  either  one  of  these,  but  may  avail  himself  of 
both  at  tin'  MOM  time. 

Persons  Liable.  —  Knowledge  of  Piracy.  —  These   remedies  lie 

nst  lour  classes  of  persons,  —  the  printer,  the  publisher, 
the  im|>ortcr,  and  the  seller  of  piratical  copies.  The  fust  three 
are  made  liable  though  ignorant  of  the  piracy;  but,  in  the 

he  seller,  it  must  be  shown  that  the  book  was  unlawfully 

published,  or  imported,  and  that  in  selling  or  exposing 

to  sale  he  was  aware  of  that  fact.3     All  of  the  wrong-doers  are 

made  liable  ;  and  there  appears  to  be  no  reason  why  the  injured 

-ou  may  not  proceed  against  any  one  of  them  whom  be  may 

•>r  more  than  one,  if  necessary  to  the  vindication  of  his 

i  i'jhts.     Of  course  the  printing,  publishing, or  selling,  toamount 

to  piracy,  must  be  done  in  the  United  States.6     When  piratical 

eoptee  are  imported,  it  is  immaterial  where  they  were  printed. 

Gratuitous  Circulation  of  Copies.  —  In  subjecting   the  printer, 

publisher,  and   importer  to  the   penalty  of  forfeiture  and  an 

m  for  damages,  the  statute  docs  not,  as  does  the  English 

preecribe  that  the  copies  shall  be  printed,  published,  or 


"inorou*  authorities  cited  in  con- 

ng  transfer  of  copyright,  Chap. 

ire  to  the  effect  that  the  plaintiff 

in  sn  action  it  law  mutt  show  ■ 

legal    title.       In     the     Knglieli    i-quity 

Mawman  r.  Tegg,  i!  Ku*."> 
Swee'  Bin.    1 1    Sim    61,  ami 

Sweet  r.  Cater.   lto<l.    Vt%   til- 
lered  the  defendant    to  admit   die 


Itgal  title  of  the  plaintiff  in  an  action 
st  law  to  ih'tiTtniiH-  the  latter'*  right*. 
See  slso  Sweet  s.  Shaw.  8  Jur.  I 

■  Bet  Milieu 
Law  Jour.  MO     dm  ■>•'''.  pp.  I7n,  478, 
401-4*  >l 

MM  ft  Mttoft,  1  Cliff.  186,208. 

1  See  GraTes  r.  Logan,  7  Si\  Seta. 
Cas.  8d  »er.  2U4.  riled  n»'<-.  p  ttt« 
note  0.    . 


4^s 


THE   LAW    OF  COPYRIGHT   AND   PLATRTGHT. 


imported  for  sale.  Hence,  the  wrong-doer  is  mode  liable  wlien 
he  publishes  or  imports  for  gratuitous  circulation,  or  ottar 
purposes  harmful  to  the  owner  of  the  copyright.  So  the  gratu- 
itous distribution  of  piratical  copies  would  be  an  infringcujeiit 
of  the  copyright.1 

Are  Copies  Subject  to  Forfeiture  when  only  Part  of  Book  is 
Piratical?— It  is  settled  that  when  one  book  contains  a  sub- 
stantial part  of  another,  the  former  is,  within  the  meaning  of 
the  law  governing  the  infringement  of  copyright,  a  copy  of  the 
Latter,  and  its  unlawful  publication  will  amount  to  piracy. 
Hence,  under  section  4964  of  the  Revised  Statutes,  which  pro- 
vides that  any  person  who  shall  unlawfully  print,  publish,  or 
import  any  copy  of  a  book  shall  forfeit  such  copy,  and  bo  liable 
to  an  action  for  damages,  there  is  no  doubt  that  such  action 
will  lie  when  the  book  complained  of  is  a  substantial  G 
contains  a  material  part,  of  the  one  entitled  to  protection.  But 
is  the  word  copy  used  in  the  same  sense  in  relation  to  forfeit- 
ures? This  question  cannot  arise  concerning  any  other 
of  copyright  than  a  book  ;  because  iu  the  case  of  maps,  chart*. 
musical  compositions,  prints,  engravings,  &cM  the  statute  im- 
poses penalties  and  forfeitures  when  the  work  is  pirated 
u  either  in  whole  or  in  part.'*2 

In  Rogers  t'.  Jewett,  the  Circuit  Court  of  the  United  Si 
expressly  held  that  the  word  copy  of  a  book  in  section  t>  of  the 
statute  of  1831  must  be  taken  to  mean  a  transcript  or  reprint 
of  the  entire  work,  and  hence  that  the  penalties  impoi 
that  section  were  not  incurred  by  the  wrongful  publication  oi 
any  part  of  a  book.3    The    contrary  doctrine  had  pic 
been  affirmed  by  the  Circuit  Court  of  the  United  9ta 
another  circuit  by  a  pro  forma  ruling  in  Backus  v.  GooJ*« 

1  See  this  point  under  the  English    appears  to  me  great  difficulty  in  h"'** 


statute  considered,  ante,  p.  474. 
a  8.  4965.  Rogers  v.  Jewett,  iV 
*  12  Monthly  Law  Reporter,  330. 
In  liooney  c  Kelly,  wherein  the  Court 
of  Queen's  Bench  in  Ireland  held  that, 
in  nit  action  for  damages  under  section 
15  of  6  &  6  Viet.  c.  46,  it  was  sufficient 
to  declare  that  parts  of  the  book  com- 
plained of  were  piratical,  O'Brien,  J., 
said  stitar .  "  I  may  observe  that,  from 
other  provisions  of  the  statute,  there 


ing  that  the  word  book  wkttm 
used  in  the  statute,  comprise*  si 
eludes  '  jxtrt  of  (i  boasV.'     It  vruui 
instance,  be  difficult  to  maintain 
under    the  |impo»iiifC    **r 

feitures]  the  proprietor  oi  ill 
in  a  book  would  acquire  ihe  prop** 
of  all   copies  of  another  book  ^«1,*~ 
contained   printed  tlit-rein  a  few  p* 
or  passages  of  his  book."     14  lr. 
Rep.  n.  s.  158,  171. 
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which  was  an  action  for  the  penalties  under  the  act  of  1831  for 
the  publication  of  parts  of  certain  books.  The  case  was  taken 
for  review  to  the  Supreme  Court  of  the  United  States  ;  hut  the 
question  which  we  are  now  considering  was  not  passed  upon  by 
that  tribunal,  which  simply  decided  that  the  penalty  was  limited 
to  the  sheets  found  in  the  possession  of  the  defendant.1 

The  doctrine  that  a  wrong-doer  is  not  liable  to  the  penalties 
or  forfeitures  unless  the  whole  of  the  hook  entitled  to  protection 
has  been  copied,  especially  in  considering  the  meaning  of  the 
present  statute  with  reference  to  forfeitures,  is  open  to  question. 
The  early  rule  that  penal  laws  are  to  be  strictly  construed  has 
i  materially  modified  in  later  times.  In  interprctingsuch  stat- 
utes, the  strict  meaning  of  the  language  used  is  still  kept  in  view  ; 
but  it  is  not  allowed  to  defeat  the  plain  intent  of  the  legislature. 
The  courts  seek  to  ascertain  that  intent  and  to  give  effect  to 
it.  In  section  40G4  of  the  existing  statute  the  word  copy 
is  used  without  distinction  with  reference  to  a  forfeiture  of 
piratical  work  and  an  action  for  damages.  In  the  latter 
case,  as  has  i>een  seen,  a  book  which  contains  a  substantial  part 
of  another  is  clearly  a  copy  ;  and  there  is  nothing  in  the  section 
to  show  that  a  different  rule  is  to  be  applied  in  the  case  of  for- 
feitures. The  question,  therefore,  is,  What  was  the  intention  of 
the  legislature  ?  In  declaring  that  every  copy  of  a  piratical 
book  should  be  forfeited  to  the  owner  of  the  copyright,  Congress 
hod  these  objects  in  view:  1,  to  deter  persons  from  committing 
piracy  ;  2,  after  its  commission,  to  punish  the  offender,  and  to 
remedy  the  iujury  done.  The  end  sought  was  the  protection  of 
copyrighted  books.  It  is  true  that  the  action  for  damages  is  a 
means  to  the  sumo  end.  But  Congress  manifestly  consitli 
this  to  be  an  insufficient  remedy,  and  therefore  gave  an  addi- 
.1  one  by  prescribing  forfeitures.  If  the  provision  concern- 
ing forfeitures  is  to  apply  only  when  the.  whole  of  a  book  is 
pirated,  it  is  clear  that  the  purposes  of  such  provision  may 
easily,  and  often  will,  be  defeated.    It  will  be  in  the  power  of  uny 

>er  to  annul  the  law  as  far  as  a  forfeiture  of  eopie 
concerned,  by  leaving  out  a  small  part  —  a  chapter,  or  even  a  few 
pages  —  in  reprinting  the  book  which  he  pirates.     lie  may  thus 
take  all  that  is  valuable  in  a  copyrighted  work,  and  escape  the 

i  7  How-  798. 
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penalty  of  forfeiture  by  omitting  an  insignificant  part.  The  stat- 
ute would  thus  fail  to  reach  the  very  persona  who  arc  the  most 
guilty;  viz.,  those  who  knowingly  and  wilfully  commit  piracy. 
As  this  construction  would  operate  to  annul  the  law  in  many, 
doubtless  a  majority,  of  cases,  and  esj>eciaHy  in  the  case  of  those 
against  whom  its  penal  provisions  were  particularly  aimed,  it  i> 
reasonable  to  suppose  that  it  does  not  give  effect  to  th< 
tion  of  the  legislature.  On  the  other  hand,  it  is  clear  that  tin1 
law  will  often  he  harsh,  and  perhaps  unjust,  in  its  operation,  if 
every  book  which  contains  a  material  quantity  of  piratical  matter 
may  he  seized  by  the  injured  person. 

If  one  or  the  other  of  these  extreme  constructions  m 
adopted,  there  are  reasons  for  choosing  the  latter.     It  would 
doubtless  give  greater  effect  to  the  intention  of  the  legislature; 
and  would  be  supported  by  the  principle,  recognized  in 
of  piracy,  that  whoever  wrongfully  mixes  the  matter  of  another 
with  hts  own  must  suffer  the  consequences.    But  the  courts  arc 
not  bound  to  go  to  either  extreme  in  construing  the  t 
They  may  hold  that  the  appropriation  of  an  entire  work  is  not 
necessary  to  subject  the  wrong-doer  to  the  penalty  of  forfeiture; 
and,  on  the  other  hand,  that  such  penalty  is  not  necessarily 
incurred  by  taking  a  part,  though  such  part  may  be  enough  to 
amount  to  piracy,  for  which  an  action  of  damages  will  lie.    In 
this  view  of  the  law,  the  forfeiture  would  attach  when  a  fori 
consists  chiefly  or  largely  of  pirated  matter,  or  when  it  con- 
tains a  large  or  valuable  part  of  a  book  entitled  to  pro: 
But,  when  the  pirated  matter  forms  a  small  part  in  quantity 
and   value    of    the    book    complained   of,  the    injury  may  I* 
redressed  by  an  action  for  damages. 

In  the  examination  of  this  question,  the  fact  has  not  been 
overlooked  that,  in  that  part  of  the  statute1  which  reqm 
copies  of  i'very  copyrighted  book-to  be  deposited  in  the  library 
of  Congress,  the  word  copy  must  be  taken  ti»  mean 
of  the  entire  work.  But  the  intention  of  Congress  in  waking 
this  provision  is  obvious ;  and  that  intention  would  clearly  '* 
defeated  by  holding  that  a  substantial,  and  not  a  w 
copy  was  meant. 

1  6.  4956. 
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Maps,  Charts,  Musical  Compositions,  and 
Works  of  Art. 

Penalties  and  Forfeitures  —  Section  49t>5  of  the  Revised  Stat- 
utes provides  that  any  person  who,  without  the  written  consent 
of  the  owner  of  the  copyright,  signed  in  presence  of  two  wit- 
tbsll  engrave,  etch,  work,  copy,  print,  publish,  or  itn- 
]M»rt,  cither  in  whole  or  in  part,  or  by  varying  the  main  design 
with  intent  to  evade  the  law,  or  knowing  it  to  be  so  printed, 
published,  or  imported,  shall  sell  or  expose  to  sale  any  copy  of 
a  copyrighted  map,  chart,  musical  composition,  print,  cut,  en- 
graving, photograph,  chromo,  painting,  drawing,  staine.  statu- 
ary, or  model  or  design  intended  to  he  perfected  as  a  work  of 
tin-  fine  ftrte,  shall  forfeit  to  the  owner  of  the  copyright  all  the 
plates  on  which  the  same  shall  be  copied,  and  every  sheet 
thereof  either  copied  or  printed.  The  offender  is  further  made 
liable  to  pay  a  penalty  of  one  dollar  for  every  sheet  found  in 
Wfl  on,  either  printing,  printed,  copied,  published,  im- 

!•  'i ted,  or  exposed  for  sale.  In  the  case  of  a  painting,  statue, 
latnary,  the  penalty,  besides  lbri'ritnre  of  plates  and  copies, 
is  ten  dollars  for  every  copy  found  in  the  possession  of  the 
offender,  %4  or  by  him  sold  or  exposed  lor  sale."  The  owner  of 
the  copyright  is  entitled  to  one-half  of  the  prescribed  penalties, 
and  the  United  States  to  the  other  half. 

In  the  case  of  all  the  articles  above  named,  excepting  paint- 
toes,  and  statuary,  the  wrong-doer  is  not  liable  to  pay 
penalty  for  any  copies  not  found  in  his  possession.1 

'  Backus    v.   Gould,   7    How.   798, 

Iri   iJwijjht  ft  Appkfoii,  which  was  an 

»rtii>n    ifi    the    United    States   Circuit 

for   unlawfully    Importf&fl 

shing  a  book,  the  report  says  that 

*'  the    jury    were   authorized    [by    Mr. 

•Justice  Thompson]  to  {jive  fifty  tenia    court  intended  to  construe  the  law  to 

for  every  sheet  contained  in  the  vol-     the  effect  that    the  defendants  were 

■    found  at  any   time,  within   the     liable    to    pay    the    penalties    for   the 

t»erio<l  i»t;iti'd  in  the  declaration,  to  have     copies  which   had  been   imported  and 

in   the  possession  of  the  defend-    sold    before   the   action  was   brought, 

■tnt*.     The  law  applies  to  nil  the  copies    and  which  therefore  were  not  found  in 

>% hicl>  the  defendants  had  imported  or     their     possession,    the     decision    was 

OT  sale,  contrary  to  the     against  the  plain  reading  of  the  statute, 

■"igtita  of  the  plaintiffs  "     1  N.  Y.  Leg     and  is  in  opposition  to  the  law  n»  since 

Ob*  expounded  by  the  Supreme  Court  of 

If  by  this  was  meant  that  the  de-    the  United  States  in  Backus  v,  Gould. 


fendatits  were  liable  to  the  penalties 
for  all  the  copies  which  were  in  their 
possession  when  the  action  was  brought. 
Including  all  of  such  copies  which  may 
have  bton  afterward  sold,  the  ruling 
was   doubtless    correct.      But    if    the 
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Persons  Liable.  —  Knowledge  of  Piracy.  —  Besides  tlie  printer, 
publisher,  importer,  seller,  and  the  person  exposing  to  sale, 
any  person  who  shall  unlaw  fully  ll  engrave,  etch,  work,"  Of 
M  copy  "  any  article  mentioned  in  section  4995  is  made  liahle 
to  the  forfeitures  and  penalties.  Guilty  knowledge  muni  be 
shown  on  the  part  of  the  wrongdoer  who  sells  or  exjttses  to 
sale,  but  not  in  the  case  of  the  others.1 

Substantial  Copy  subject  to  Penalties  and  Forfeitures. — The 
penalties  and  forfeitures  are  incurred  not  ouly  when  the  whole 
of  the  copyrighted  article  has  been  unlawfully  taken,  but  wlieu 
it  has  been  pirated,  "either  in  whole  or  in  part,  or  by  I 
the  main  design  with  intent  to  evade  the  law."  When  tin* 
thing  complained  of  is  not  an  exact  reprint,  the  question  is. 
whether  it  is  a  substantial  copy  of  that  entitled  to  protection5 

When  the  piratical  copy  appears  to  be  an  imitation  or  a  col- 
orable copy,  it  would  seem  to  be  necessary  to  show  that  the 
main  design  of  the  original  had  been  varied  M  with  io( 
evade  the  law."  But  I  do  not  understand  that  the  wonls 
just  quoted  apply,  or  were  intended  to  apply,  to 
which  is  an  exact  reproduction  of  the  whole  or  a  part  of  the 
original. 

Although  the  statute  does  not  expressly  prohibit  copy 
a  larger  or  a  smaller  scale  than  that  of  the  original,  there  can  bf 
little  doubt  that  an  enlarged  or  a  diminished  copy  made  with- 
out authority  would  subject  the  offender  to  the  penalties  ami 
forfeitures.8 

Copying  by  Photography  and  other  Processes  Unlawful.  —  Tlie 
statute  prohibit!  unlawful  copying,  and  the  word  copy  ii 
prehensive  enough  in  its  meaning  to  embrace  all  mode*  «"J 
processes  of  multiplying  copies.  Thus,  when  the  statute  ol 
1831  was  passed,  photography  had  not  been  discovered;  hut 
although  a  photograph  was  not,  within  the  meaning  of  sec- 
tion 1  of  that  act,  a  M  print,  cut,  or  engraving  "  entitled  to  pro- 
tection,4 an  unlicensed  photographic  copy  of  a  print,  rut.  ■ ! 

•  Millett  v.  Snawden,  1  West.  Law  1  Camp.  94;  Wett  t>.  Francis,  6  B*n» •* 

Jour.  240.     See  ante,  pp.  478,  470,  401-  Aid.  737  ;  Moore  v.  Clarke.  9  M»»  * 

404.  W.  692. 

»  Keed    i<.    Carusi.   Tan.    Dee.   72 ;  8  See   English  cases  on  tlii*  H1- 

Rogers    r>.  Jowett,    12    Monthly   Law  anu,  p  481.  note.*  I 
Reporter,  339.    Br.  Roworth  v.  Wilkes,         *  Wood  v.  Abbott,  6  Blatchf  5* 
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engraving  was  within  the  prohibition  of  section  7.1     The  same 
construction  has  heen  given  to  the  English  statutes.9 

Is  Copying  of  Engraving  or  Photograph  Piracy  of  Painting  ?  — 

In  England,  piracy  of  an  engraving  of  a  painting  lias  been  hold 
to  be  an  infringement  of  the  copyright  in  the  painting.  The 
soundness  of  this  doctrine  has  been  questioned  in  this  work.3 
There  can  be  little  doubt  that  this  rule  will  not  apply  in  con- 
struing the  clause  of  section  4965  of  the  American  statute 
which  prescribes  a  penalty  of  ten  dollars  for  every  unlawful 
copy  of  a  painting,  statue,  or  statuary.  The  proper  construc- 
tion of  this  provision  would  seem  to  be,  that  a  person  is  not 
made  liable  to  the  penalty,  unless  he  copies  directly  from  the 
painting  or  statue,  or  from  a  piratical  copy.  When  he  un- 
lawfully reproduces  a  copyrighted  engraving,  photograph,  or 
•mo  of  a  (tainting,  he  is  subject  to  the  penalties  and  forfeit- 
ures expressly  prescribed  for  such  cases. 

Gratuitous  Circulation  of  Copies.  — Under  the  Statute  of  1881, 
in  an  notion  for  the  penalties  or  forfeitures  against  the  printer 
or  importer,  it  was  noeessury  to  show,  in  the  case  of  prints, 
engravings,  maps,  charts,  and  musical  eooifttsitions,  that 
the  copirs  had  been  printed  or  imported  M  for  sale.'' 4  But,  in 
the  existing  statute,  the  words  for  sale  are  omitted.* 

Action  for  Damages.  —  Section  4965  does  not  give  an  action 

Elossftsr  V.    Hall,   6  Blatchf.   302.  one  and  leren  should  be  read  together ; 

Benedict.  J.,  said:  "The  argument  of  and,  so  token,  the  word*  u»ed  disclose 

i.iend.mt   is,   that   the  exclusive  a  clear  intent  to  protect  a  copy righted 

privilege  given  by  the  first  section  of  work  from  such  a  modi>  of  duplication 

the  act   does  not    include  the   photo-  as  is  practised  by  the  defendant, 

graphing     the  copyrighted   engraving  tion    seven  provides   Unit   any   person 

bsUBSSl   Unit  ia  not  a  '  printing '  or  a  who  shall  engrave,  etcb,  or  work,  sell 

"  reprinting,'    and     that    the    general  or  oopy,    the   engraving,   shall  be    an 

words  of  the  seventh  section  cannot  be  offender.     The  word  copy  i«  a  general 

:•>  forbid  in  others  what  has  not  term  added  to  the  more  specific  terms 

been  i  f  reserved  to  the  author  before  used,  for  the  very  purpose  of 

bjf  the  words  of  the  first  SBOtJa  ;  and,  covering  method*  of  reproduction  not 

farther,  lhat  photographing  could  not  included  in  the  words  engrave,  etc! ■.  .»r 

lieen  within  the  intent  of  the  law-  work,  and.  if  it  covers  an  v  tlti 

rnaken,   n*     the   art    of    photography  cover  the  photographic  method,  which, 

had  not  been  discovered  when  the  act  more  nearly  than  any  other,  produces 

wn»  passed.     In  support  of  such  a  con-  a  perfect  OOfQ  " 

the  decision  of  Judge  Mop 
man,  in  the  case  of    >  '  Ex  sera  lh>al,  Law  Rep.  8  <J.  B. 

6  Bin  la  cited.    1  cannot  agn  4M. 

construction  of  the  act  which  is  '  t'arusi,  Tan.  De. 

or      In  my  opinion,  sections         *  See  anlt,  pp.  487,  4SS. 
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fur  damages  for  the  piracy  of  any  article  therein  mentioned; 
and  section  4964  provides  such  remedy  only  in  the  • 
books.  Any  article,  however,  named  in  section  4965,  which 
may  be  considered  as  a  book  within  the  general  meaning  of 
the  law,  is  within  the  scope  of  section  4964.  Thus,  mapn, 
charts,  and  musical  compositions  have  been  expressly  held  to 
be  books.  Moreover,  the  common-law  remedy  by  act 
damages  is  available  in  any  case  where  such  remedy  is  not 
expressly  provided  by  the  statute.1 


General  Provisions. 

Penalty  for  False  Printing  of  Copyright  Notice.  —  Seetiori  MM 
provides  that  every  person  who  shall   insert  or  impress  the 
notice  of  copyright,  H  or  words  of  the  same  import,  in  or  upon 
any  book,  map,  chart,  musical  composition,  print,  cut,  engrav- 
ing, or  photograph,  or  other  article,  for  which  he  lias  Ml  ob- 
tallied  a  copyright,  shall  be  liable  to  a  penalty  of  one  hundred 
dollars,  recoverable  one-half  for  the  person  who  shall  - 
surli  penalty,  and  one-half  to  the  use  of  the  United  S 
Under  the  corresponding  provision  of  the  act  of  1831,2it  *»s 
held  that  the  penalty  could  not  be  recovered  in  the  n 
more  than  one  person  ;  but  that  the  statute  might  admit  <>f  a 
more  libera!  construction  if  the  penalty  had  bei  i  to  the 

person  aggrieved,  instead  of  a  common  informer.3 

Unlicensed  Publication   of  Manuscripts.  —  Section 
to  the  owner  an  action  for  damages  against  u  every  person  ITH 
shall   print  or  publish  any  manuscript  whatever,  without  the 
consent  of  the  author  or  proprietor  first  obtained,  if  such  au- 
thor or  proprietor  is  a  citizen  of  the  United  States,  or  i 
therein.'1     This  provision  lias  been  fully  considered  in  u 
chapter.4 

Limitation  of  Actions,  —  Section  4968  provid  jiosr- 

tion  shall  be  maintained  in  any  case  of  forfeiture  or  penalty 
under  the   copyright   laws,  unless   the    same   is   conn 
within  two  years  after  the  cause  of  action  has  arisen."    h  * 
no  defence,  in  an  action  for  unlawful  printing,  that  m 
two  years  have  passed  since  the  plates  were  engraved  or  stereo- 


i  See  'tut?,  p.  478. 

Ig.  lit  4  U.  S.  St.  at  L.  438. 


»  Ferrett  v.  Atwill.  1  BLuchf.  1&1 
*  See  ante,  p.  124. 
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typed,  or  since  copies  were  first  printed.  Every  act  of  printing 
is  a  violation  of  the  right  secured  ;  and,  if  done  within  two 
years,  will  subject  the  offender  to  the  forfeitures  and  penalties.1 
Ob  the  same  principle,  an  action  against  the  seller  is  not  barred 
by  the  fact  that  the  copies  sold,  or  offered  for  sale,  were  printed 
or  imported  more  than  two  years  before.  The  controlling  ques- 
tion is,  whether  the  sale  complained  of  is  within  the  two  years. 

The  limitation  clause  of  the  statute  applies  only  to  cases 
wherein  it  is  sought  to  recover  forfeitures  or  penalties.  The 
time  within  which  an  action  for  damages  may  be  brought,  or 
redress  in  equity  sought,  is  not  limited  by  the  statute.2 

In  Atwill  v.  Fcrrett,  it  was  held  that  an  action  on  the  case, 
and  not  trespass,  is  the  proper  form  in  law  for  infringement  of 
copyright.3  Penalties  and  forfeitures  must  be  sued  for  in  a 
court  of  law,  and  not  in  equity.4 

Neither  Oral  Use  of  Production,  except  Dramatic  Composition, 
nor  Exhibition  Prohibited.  —  The  statute  is  directed  against  the 
multiplication  and  circulation  of  piratical  copies,  and  the  un- 
lawful performance  of  dramatic  compositions.  It  does  not 
secure  to  the  author  the  exclusive  right  of  reading  his  produc- 
tion in  public,  except  in  the  case  of  a  dramatic  composition ; 
nor  of  publicly  exhibiting  any  work  of  art,  nor  of  performing 
a  piece  of  music,  unless  it  be  also  a  dramatic  composition. 
Nor  i*  such  public  use  of  a  work  prohibited.  Hence,  statutory 
copyright  is  not  violated  by  the  unauthorized  public  reading  of 
a  literary  or  the  playing  of  a  musical  composition,  or  the  exhi- 
bition of  a  copy  of  a  painting,  statue,  engraving,  or  other  work 
of  art.  The  unlicensed  public  performance  or  reading  of  a  dra- 
matic composition  isa  violation,  not  of  the  copyright,  but  of  the 
phiyrigbt  therein  ;  which  is  expressly  secured  by  the  statute, 
and  for  whose  protection  remedies  are  specially  provided.5 

The  statutory  remedies  for  the  violation  of  playright  are 
treated    in  Chapter  XVL 


J  Reed  v.  Carusi,  Tan.  Dec.  72. 

3  Reed  v.  Carusi,  in  which  it  was 
held  that  the  defendant  was  liable 
only  for  a  wrong  done  within  two 
yean  before  the  action  was  brought, 
was  a  7>n  tarn  action  for  the  penalties 
under  section  7  of  the  statute  of  1831. 
See  8  Law  Reporter,  410. 


As  to  limitation  under  English  stat- 
utes, see  ante,  pp.  475,  482. 

"  2  lilatdif.  8U,  47. 

4  Stevens  v.  Gladding,  17  How. 
447.    See  Chap.  XII. 

s  See  anlt,  pp.  474,  475. 
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CHAPTER  XI. 

REMEDIES  IN  EQUITY   FOR  THE  INFRINGEMENT  OF 
COPYRIGHT. 


Nature   atid  Extent  of  Equity  Jurisdiction  in  Copyright  Ca»e*»- 
—  Equity  jurisdiction  in  cases  of  copyright  is  dependent  od 
the  legal  right,  and  is  exercised  for  the  purpose  of  making  tlia.'fc 
right  more  effective,  on  the  ground  that  relief  in  law  is  inadc? — 
quate.1     M  The  jurisdiction  upon  subjects  of  this  nature,''  s&i«l 
Lord  Eklon,  M  is  assumed  merely  for  the  purpose  of  making 
effectual  the  legal  right,  which  cannot  be  made  effectual  by  any 
action  for  damages;  as,  if  the  work  is  pirated,  it  is  impossible 
to  lay  before  a  jury  the  whole  evidence  as  to  all  the  publications* 
which  go  out  to  the   world,  to  the    plaintiff's    prejudice.    A 
court  of  equity,  therefore,  acts  with  a  view  to  make  the  legal 
right   effectual    by    preventing   the   publication    altogether.'*  * 
The   remedies  afforded   by  law  are  available  only  whei; 
wrong  has  been  done.   They  do  not  directly  prevent  a  threatened 
mischief,  nor  the  continuation  or  repetition  of  an  injury  air- 
done.    Moreover,  the  cost  of  seeking  redress,  the  difficulty  and 
uncertainty  in  ascertaining  the  damages  sustained,  and  the 
delay  in  obtaining  relief,  are  usually  greater  in   law  than  in 
equity.    Hence,  in  a  great  majority  of  the  copyright  cases  which 
have  arisen  in  England  and  the  United  States,  protection  has 
been  sought  in  a  court  of  equity.    "  It  is  quite  plain,"  said  Mr- 


i  Hogg  9,  Kirby.  8  Ves.  216?  Wil- 
kins  v.  Aikin.  17  M.  422;  Lawrence  v. 
Smith,  Jae.  471 ;  Bramwell  v.  llalcomb, 
8  My,  &  Cr.  787 ;  Saunders  v.  Smith, 
Ibid.  711,  738;  SpottieiwooiU*  t\  Clarke. 
2  Phillips,  164 ;  Pierpont  p.  Fowle,  2 
Woodb.  &  M.  28. 

I  Wilkii.r.  r.  Aikln,  17  Ves.  424. 
In  Hufjg  9,  Kirby,  the  surne  judge  said: 
* '  The  principle  of  grunting  the  injunc- 


tion in  those  eases  is.  that  dam»es»  **° 
not  give  adequate  relief;  and  tli»t  th* 
sale   of  copies    by  the  defendant  U,  ■ 
each  instance,  not  only  taking  »w 
profit  upon  the  individual  book,  > 
the  plaintiff  probably  would  hat 
but  may  injure  him  to  an  incalentat^** 
extent  which  no  inquiry  for  the  purpo- ' 
of  damages   can   ascertain."     fc  ^ 
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Justice  Story,  "that,  if  no  other  remedy  could  he  given  in 
zascs  of  patents  and  copyrights  than  an  action  at  law  far  dam- 
ages, the  inventor  or  author  might  he  ruined  by  the  necessity 
sf  perpetual  litigation,  without  ever  being  able  to  have  a  final 
establishment  of  his  rights."  i 

'Hie  chief  remedies  afforded  by  equity  are  the  injunction  and 
the  account  of  profits.  By  the  former,  the  publication,  sale,  or 
other  unlawful  use  of  a  piratical  work  may  be  stopped,  or  its 
intended  publication  prevented.  By  the  latter,  the  wrong-doer 
may  be  JOb.de  to  pay  to  the  owner  of  the  copyright  the  profits 
arising  from  audi  publication  and  sale.  To  these  remedies  may 
be  added  that  by  discovery,  whereby  the  person  guilty  of  piracy 
may  be  ordered  to  disclose  Ibe  number  of  piratical  copies 
published,  sold,  or  on  hand,  and  the  amount  received  from 
sales. 

English  chancery  courts  formerly  had  no  power  to  adjudicate 
the  legal  questions  on  whose  determination  depended  the  right 
to   maintain   a  suit ;  and  in  cases  of  doubt  the  plaintiff  was 
often  required  to  establish  bis  right  in  a  court  of  law  before  re- 
lief would  be  given  by  a  court  of  equity.2     Sometimes  an  in- 
junction was  granted,  and,  at  the   same   time,  the   plaintiff 
directed  to  establish  his  title  at  law  ;  the  continuance  of  the 
injunction  depending,  of  course,  on  the  result  of  the  legal  trial.8 
"Tin  fioort,"    said    Lord    Chancellor    Cottcnham,   in    1838, 
u  always  exercises  its  discretion  as  to  whether  it  shall  interfere 
by  injunction   before  the  establishment  of  the   legal  title." 4 
But  unless,  said  the  same  judge,  "  the  court  is  quite  clear  as  to 


1  -  Kq  Jur.  §  931.  "  Our  jurisdic- 
tion, unlena  I  mistake,  is  founded  on 
'hit:  that  the  law  Joe*  not  give  a  com- 
plete rii[)(.i|y  to  those  whose  literary 
property  is  invaded  ;  for,  if  publication 
■tof  publication  is  to  be  made  a  dis- 
tinct tftuie  of  action,  the  remedy  would 
•oijq  become  worse  than  the  disease." 
'*>'<!  KlJon    Lawrence  v.  Smith,  Jac. 

A  "leott   v.    Walker,   7    Ves.  1  ; 
Sherwood,  2  Meriv. 
"■""fell   v.  Murray,  Jac  Ill;    Uv- 

"*■   '     Eta    D,  Ibid  471  ;    Lowndes  9. 

I'ucombe.  2  Coop.  {Ump.  « totttnham  I 
*l8;  Br»niwelJ  p.  Halcomb,  8  My.  & 


Cr.  737  ;  Saunders  v.  Smith,  Ibid.  711 ; 
Stxittfawoodc  9.  Clarke,  2  Phillip*,  1  ">1  , 
M'Neill  v.  Williams.  11  Jur  344. 

»  Hogg  9.  Kirby,  8  Ves.  215;  Wil- 
li in"  c.  Aikin,  17  Id.  4"J"J  ;  Minvimm  c 
Tegg,  2  Russ.  885;  Bacon  r.  .Join-*,  4 
My-  ft  Cr.  4:«;  Sweet  9.  Sluuv,  3  Jur. 
217;  Bwwl  '•-  Maugham,  II  Sim.  51; 
Sweet  t\  Cater.  Ibid.  672;  Campbell 
r.  Scott.  XbkL  31  ;  Dickens  r.  Lm,  8 
Jur.  188;  Rogue  i".  Houston,  o  De  <;. 
|  Sin,  2<t7  ;  Jarrold  v.  Ilouln  n 
&  J,  708. 

*  Saunders  v,   Smith,  3  My.  &.  Cr. 
735. 
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what   are  the  legal  rights  of  the  parties,  it  is  1 
cour-  Stain  from  exercising  its  jurisdicti 

right  has  been  determined."  l     En  recent  yea 
practice  has  pre vailed.     In  1862,  courts  of  eq 
] towered  to  adjudicate  all  questions  of  law  or  fa 
title  to  relief  depended,3  and  now,  under  the 
acts,8  the  chancery  and  the  law  divisions  of  th 
Justice  have  equal  jurisdiction  in  deterniininj 
dressing  wrongs.     Hence,  the  courts  of  equity 
all  questions  relating  to  the  validity  of  the  coj 
alleged  piracy.     This  is  also  the  practice  in  the 
where  courts  of  equity  in  cases  of  copyright  hi 
dicated  both  the  right  and  the  infringement.4 


Complainant's  Title.     His  Consent.  Delay, 
cence  Considered  as  Defences  op 

What  must  Appear  before  Equity  will  Interfei 
court  of  equity  will  interfere  in  a  case  of  allege 
copyright  it  must  appear:  1.  That  a  valid  cop 
2.  That  the  plaintiff  has  a  good  title.  3.  Tha 
been  committed  by  the  defendant. 

It  is  for  the  complainant  to  show  that  a  copyri; 
secured  in  due  form,  and  that  he  is  the  legal 
owner.  "  Persons  claiming  that  they  own  the  c 
book,"  said  Mr.  Justice  Clifford, "  in  a  suit  for  infrin 
prove  their  ownership  by  competent  evidence,  el 
cannot  he  maintained,  as  the  burden  is  npon  the 
to  prove  his  title  to  copyright,  as  well  as  to  pr< 
meat." s     But  when  it  appears  that  the  copyrig 


1  Spottiswoode  v.  Clarke,  2  Phillips, 
157. 

*  25  &  26  Vict.  c.  42,  8. 1. 

»  36  &  37  Vict.  c,  06;  38  &  30  Vict. 
c.  77;  30  &  40  Vict.  c.  60 ;  40  &  41 
Vict.r.  0;  Id.  c.67. 

*  Pierpont  i\  IWle,  2  Woodb.  & 
M.  23;  Atwill  ».  Ferrett.  'J  IJlutchf.  80; 
Baker  r.  Taylor,  Ibid.  82  ;  Little  v. 
Gould,  Ibid.  105,  302;  Paige  9,  Hanks, 
7  Blatclif.  152,  on  ap.  13  Wall.  608; 
Lawrence  v.  Dana,  2  Am.  L.  T.  K.  v.  s, 


402;  Farmer  v.  Calvert 
Engraving,  &  M 
Am.  L.  T.  B.  168.    " 

settled,"  said  tin 
last  cited,  "  that  both  th 
infringement  may  be  M 
dicated  in  a  court  of  ■ 
having  been  first  de-ten 
Ibid.  170.  See  also  I 
2  Blatclif.  184. 

5  Chase  v.  Sanborn, 
Off.  Gar.  933.    In  Pa 
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ired  in  the  manner  presented  by  the  statute,  and  that  it  is 
the  property  of  the  plaintiff,  a  prima  facie  case  ia  made  out, 
and  the  burden  is  on  the  defendant  to  show  that  the  copyright 
is  invalid  or  the  plaintiffs  title  defective.1 

Defences  against  Charge  of  Piracy.  —  In  the  United  States,  any 
one  of  tbe  following  defences  may  be  pleaded  in  a  suit  for 
alleged  infringement  of  copy  right : 

I.  That  the  work  for  which  protection  is  claimed  is  not  a 
proper  subject  of  copyright  for  tbe  reason  :  1.  That  it  is  a  thing 
not  within  the  scope  of  the  copyright  law.  "2.  That  it  is  not 
original.  3.  That  it  is  not  innocent.  4.  That  it  is  the  produc- 
tion of  a  foreign  author. 

II.  That  the  copyright  is  not  valid,  for  the  reason:  1.  That 
the  three  requisites  relating  to  the  filing  of  the  title,  the  print- 
ing of  the  copyright  notice,,  and  the  delivery  of  copies  to  the 
library  of  Congress,  have  not  been  performed  in  accordance 
with  the  statute.  "2.  That  the  work  has  not  been  published  withiu 
a  reasonable  time  after  recording  the  titlo.    2.  That  its  publica- 

in  a  foreign  country  preceded  its  publication  in  the  United 
s.    4.  That  the  copyright  has  expired. 

III.  That  the  plaintiff  has  not  a  good  title. 

IV.  That  piracy  has  not  been  committed,  for  the  reason: 

1.  That  there  has  been  no  copying  from  the  plaintiff's  booki 

2.  That  tbe  copying  or  other  use  made  of  it  is  within  the  allowed 
priv  •  fair  use."  3.  That  the  defendant  has  acted  with 
the  consent  of  the  plaintiff. 

of  the  above  defences,  when  established,  will  d 
the  complainant's  right  to  relief  in  equity.    The  defendant  may 
plead  the  general  issue  and  give  the  special  matter  in  eviden 

The  qualities  essential  to  copyright,  and  the  statutory  re- 
quisites for  securing  it,  what  amounts  to  piracy  and  what 
is  a  fair  use,  are  fully  treated  elsewhere  under  their  pn 


Sawyer,  830,  the  bill  waa  dismissed 
demurrer  that   it  did  not  allege  a 
with    the    statutory    requi- 
site* essential    to   MCttiBg   BOpyifgkt 
al»<>  Mar*h  <•  Warren,  &  Chic   Leg. 
I    Vra.  I-  T.  n 

ma  facie  eri- 
Uiat  he  was  the  author,  and  the 
;unku  of  proof  it  upon  tbe  defendant, 


to  show  the  contrary."    Tai 
Kee«l  r.  Caruai.Tiii).  Dee.  71.     "  \ 
Jaar,"   BaiJ    Mr.  Justice    Sturv,  "  the 
copyright   confers  title  ;  ami  the  ontu 
ia  on   the   ether  side  to   show  cleurly 
that,    notwithstanding    the 

is  an  intrinsic  defect  in  the 
a  Kq.  Jur.  §  980,  note 
>  U.  S.  tier.  St  s.  4B00. 
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heads.  Here  will  be  considered  the  complainant's  title,  and 
what  consent,  laches,  or  acquiescence  on  his  part  will  defeat 
his  right  to  sue  in  equity. 

Equitable  Title  Sufficient  in  Court  of  Equity.  —  It  is  UOt  e«- 
srntial  to  relief  in  equity  that  tlie  legal  title  shall  l»e  in  the 
plaintiff.  Where  a  valid  copyright  exists,  a  court  of  equity 
will  protect  the  rights  of  a  complainant  who  has  a  good  equi- 
table title.1  In  Chsqipell  t*.  Purday,  Lord  Chief  Baron  Abiag«r, 
referring  to  Lord  Mansfield's  remark,  in  Millar  v.  Taylor,  that 
a  court  of  equity  would  not  interfere  unless  the  author  Lad  a 
legal  right,  said:  "Now,  if  by  this  it  was  meant  to  be  said, 
that  a  court  of  equity  would  only  interfere  when  the  legal  right 
was  in  the  party  applying  for  its  interference,  I  will  not  go  so 
far ;  because  I  think  that  a  court  of  equity  will  assist  any  party 
having  an  equitable  right,  where  the  legal  right  intervenes  to 
prevent  his  obtaining  justice ;  otherwise,  great  fraud  would 
ensue."  2  And  so,  in  Bohn  v.  Bogue,  Yice-Chancelloi 
well  said  :  M  This  court  always  takes  notice  of  the  equitable 
interest ;  and,  if  the  equitable  right  to  the  copyright  i 
plate,  this  court  will  take  care  that  the  real  question  shall  be 
tried,  notwithstanding  there  may  be  a  defect  in  respect  of  die 
legal  property."3 

No  general  rule  can  be  laid  down  as  to  what  will  amount  to 
80  equitable  title  or  interest  in  the  complainant  sufR'i 
maintaining  a  suit.    As  has  been  seen,  he  may  assert  his  righia 
in  a  court   of  equity  without  a  perfect  legal  title.      On  the 
other  hand,  it  is  obvious  that  a  person  who  has  no  material 


1  Br.  Mawman  ft  Tegg,  2  Russ. 
886;  Col  bum  r.  Duncomhe,  tt  Sim. 
161  ;     Sweet     ft     Sliiiw,    3    .lur.     217  ; 

Hodge*  «-.  Welsh,  -J  If.  Bo..  888;  Sweet 

V.  Cater.  11  Sim.  672  ;  Chnppell  ft 
I'unl.iy,  I  Y.  &  C.  Exeh.  185,  888j 
Bolm  ft  Bogue,  10  Jiir.  420;  Sims  ft 
Murryat.  17  Q.  B.  281  ;  Turner  ft  Rob- 
inson, 10  Ir.  Ch.  121,  510.  Am.  Little 
ft  Gould,  2  BtatchC  863,  868;  Pttlte  ft 
Derby,  5  McLean,  818;  fa  with  ft 
Dana.  9  Am.  L.  T.  K.  r,  ft  401  1» 
Sweet  ft  Sliiiw,  Sniulwell,  V,  C.,  said  i 
"  The  plaintiffs  do  not  set  up  ttint  they 
liiivc  the  legal  copyright  ;  what  they 
state  is  this,  that  they  have  agreed  with 


A.  ami  B  that  A.  and  B  shall 
cases  for  them,  and  ar  \  »*»v 

B.  do  take  notes  of  cases  which  »** 
printed  by  Sweet  and  oilier*.  the  piai1*" 
tiffs,  and  they  publish  them,  and 

tin-    plaintiffs   aver    thai    Huy   have* 

right  in  thecMta  pui>l i&iie>i 
I  think  that  they  have  in  eau 
cannol  understand  bow  they  hate 
the  oopjrright  hi  !  .  piamn 

"  have    made    out    only    an 
right,    though    still   they   have  ft*. 
quite  a  sufficient  case  to  support 
bill.*"    8Jur  819 

MY.4  C.  Exch.  498. 

*  4  Jur.  421. 
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interest  in  the  work  for  which  protection  is  claimed  lias  no 
right  to  complain  of  a  violation  of  the  copyright  in  such  work. 
But,  between  these  two  extremes,  what  interest  in  the  copyright 
will  entitle  a  person  to  restrain  a  piratical  publication  must  be 
determined  by  the  circumstances  in  each  case. 

In  England,  an  injunction  will  not  be  granted  until  the  work 
has  been  registered.1     In  the  United  Stales,  the  copyright  is 
not  perfected,  and  an  action  at  law  cannot  be  maintained,  until 
all  the  statutory  requisites  have  been  performed-     But  an  im- 
perfect right  accrues  on  the  recording  of  the  title;2  and  the 
npinion  has  been  judicially  expressed,  that  such  right  is  entitled 
to  protccfion  in  a  court  of  equity  for  a  reasonable  time  before  the 
Other  acts  essential  to  complete  the  copyright  have  been  done.3 
Suit   Barred   by  Plaintiff 'b   Couaent  to  Publication.  —  The  stat- 
utory  penalties  and   remedies   may   be    enforced    against   any 
person  who  makes  a  prohibited  use  of  a  work  without  the 
written,  and,  in  the   United   States,  attested,  consent  of  the 
owner  of  the  copyright.     But  courts  of  equity  are  not  governed 
by  this  rule.    They  have  recognized  the  principle  that  :i  person 
who  has  consented  to  the  doing  of  a  thing  has  no  right,  in 
equity,  to  complain  when  it  is  dune.    Hence,  the  court  will  not 
interfere  with  the  publication  or  sale  of  an  alleged  piratical 
work,  when  the  defendant  can  show  that  lie  has  acted  with  t lie 
express  or  implied  consent  of  the  owner  of  the  copyright,  though 
such  consent  is  not  in  writing.1     Thus,  in  Heine  v.  Applcton, 
tin?  plaintiff  sought  to  restrain  the  defendants  from   publishing 
and  selling  certain  books  containing  drawings  which  the  former 
bed  made,  and   which   the   defendants  had   published,  in  the 
ief  that  they  were  public  property.     The  court  held  that, 
even  if  the  copyright  claimed  by  the   plaintiff  were  valid,  the 
fact  that  he  had  been  employed  by  the  defendants  to  aid  in  the 
publication  of  the  drawings,  and  that  he  had  done  so  without 
claiming  any  exclusive  rights  in  them,  would  be  a  bar  b>  his 
'•The  plaintiff,"  said  Ingersoll,  J.,  "  thus  aided  in  the 
Publication  of  some  of  the  works  of  the  defendants.     When 


B 


■If,  p.  278. 
:    Wlmton   •••   lVtors,  8  Pet  064; 


ovieiuiult  ( .  lIKrt.  13  Blatelif.  64. 

a 

See  ante,  p.  268. 


*  Lalmir  v.  Bland,  "2  Sturk.  881  ; 
Rondell  v.  Murray.  Jac.  811 ;  Saunders 
r.  Smitli,  3  My.  &  Vt.  711:  Strnlian  t>. 
Gntiinm,  17  L.  T.  m.  b.  467,  Heine  v. 
Appleton,  4  Blatdif.  125. 
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he  thus  aided  in  their  publication,  he  made  no  claim  of  copy- 
right. It  would  he  inequitable  now  to  permit  him,  when  he 
has  been  paid  to  aid  in  their  publication  and  sale,  and  has  thus 
aided  in  their  publication,  with  a  view  to  their  sale,  to  stop  their 
sale,  even  if  he  had  a  valid  copyright  in  them.  By  aiding  in 
their  publication,  be  agreed  to  their  publication  ;  and,  dy  agree- 
ing that  they  might  be  published,  be  agreed  that  they  might 
be  sold  ;  and  he  cannot  now  with  success  ask  that  the  defend- 
ants may  be  restrained  from  doing  that  which  he  has  agreed 
they  may  do."  l 

When  Plaintiff's  Consent  may  not  be  Implied.  —  In  Sanndera 
v.  Smith,  Lord  Cottenham  refused  to  restrain  the  pnMkftfan 
of  the  second  volume  of  »Smitirs  Leading  Cases  before  trial 
law,  for  the  reason  that  he  found  "k  in  the  dealings  of  the  pi. 
till"  in  this  case  what  amounts  to  that  species  of  conduct  which 
prevents,  in  this  stage  of  the  cause,  at  least,  the  interposition 
of  this  court."  After  quoting  from  the  opinion  in  RuwIcIIp. 
Murray,'''  the  Lord  Chancellor  continued :  "  Lord  Eldon  there 
lays  it  down  that  not  only  conduct  with  the  party  with  whom 
the  contest  exists,  but  conduct  with  others,  may  influence  the 
court  in  the  exercise  of  its  equitable  jurisdiction  by  injunction. 
Now,  here  I  find  permission,  whether  express  or  implied,  given 
to  others."3 

The  strongest  inference  against  the  plaintiffs,  warranted  b; 
the  facts  in  this  case,  was  that  they  must  be  presumed  foliage 
known  that  the  defendant,   in  preparing  his  Leading  Cases, 
would  take  cases  from  their  copyrighted  reports.     Tin 
given  the  defendant   no  permission  to  do    this,  and  had  no 
knowledge  that  be  was  doing  it,  or  intended  to  do  it.    Tin)' 
had  even  told  him,  before  the  publication  of  the  first  volume 
of  the  Leading  Cases,  that  he  might  not  reprint  any  report* 
from  their  works.     They  did  not  complain  of  that  volume, for 
the  reason  that  it  contained  only  one  case,  and  parts  of  two 
others,  copied  from  their  publications.    They  had  no  knowledge 
of  the  contents  of  the  second  volume  until  its  publication,  when 
they  immediately  applied  for  an  injunction.     It  m  not  £*■§■* 
that  the  dealings  between  two  persons  may  amount  to  an  i**' 


l  4Blaldif.  120. 


See  pott,  p.  607. 
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plied  consent  that  one  shall  make  use  of  copyrighted  matter 
belonging  to  the  other,  and  that  such  consult  may  bfl  suc- 
cessfully pleaded  as  a  bar  to  a  suit  in  equity  Hut  to  hold 
that,  in  order  to  save  his  rights,  even  in  a  court  of  eqv 
the  owner  of  a  copyright  is  bound  to  warn  a  person  not 
to  violate  that  right,  when  he  has  given  no  consent  to  the 
contrary;  and,  when  bfl  has  no  information,  nothing  more 
than  a  presumptive  knowledge  or  suspicion,  that  Mich  person 
is  doing  or  intends  to  do  so,  is  an  exposition  of  the  law  as  wild 
■ft  it  &  erroneous.  Kvcn  if  the  owner  is  aware  that  another 
person  is  preparing  a  work  which  will  infringe  his  copyright, 
he  is  not  bound  to  inert  his  rights  until  the  piratical  book  has 
been  published  ;  uuIgbs  there  has  been  In  hie  conduct  something 
in  absence  of  protest  to  encourage  the  defendant.  A 
-on  who  commits  piracy  cannot  justify  the  vrrCBg  by  the 
plea  that  he  had  no  warning  not  to  do  it,     In  law  and  in 

fy,  he  is  sufficiently  warned  by  the  fact  that  what  he  ap- 
propriates does  not  belong  to  him.1 

In  Morris  v.  Ashhee,4  one  of  the  defendants  testified  that  t he 
plsintifFhad  said  to  him  that  it  would  not  be  unlawful  tor  any  <me 
to  copy  certain  parts  from  the  plaintiff's  or  any  other  directory. 
The  plaintiff  denied  having  said  this  Vice-Chancellor  Qhfftrd 
found  the  facts  to  be  in  favor  of  the  plaintiff;  but  he  said  that 
even  the  conversation  alleged  by  the  defendant  to  have  taken 
place  would  uot  be  enough  to  authorize  the  latter  to  copy  tho 
parts  referred  to,     "A  copy  Mid  the  Viee-Chanccllor, 

not  lost  by  the  mere  ezpeeeeiou  of  an  opinion,"  •*  In  order 
that  the  defence  should  prevail,  it  must  be  made  out  that  there 
is  proof  of  at  least  one  of  three  propositions:  viz ;.,  either  that 
the  plaintiff  authorized  what  was  done  by  the  defendants;  or 
that  his  conduct  conduced  to  what  was  done  by  them;  or  that 
there  is  enough  to  displace  the  prime  fade  proof  of  the  plaintiff's 
lit." 
The  plaintiff  in  Maxwell  v.  Somerton  3  was  the  publisher  of 
the  r.el^ravia  Magazine  and  the  Belgravia  Animal,  which  had 


1  See  Morrfo  v.  Aahbee,  Maxwell  p. 
Somerton,  infra  ;  Hogg  r.  Scott,  pvt, 
p.  609;  Slraiiaa  r.  Graham,  17  L.  T. 
B,  »  467. 


»  Law  Rep.  7  Eq.  84. 
»  80  L.  T.n.  a.  11. 
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been  sent  for  about  eight  years  to  the  defendants,  who  had  been 
in  the  habit  of  selecting  from  them  extracts,  and  occasionally 
entire  stories,  and  reprinting  them  in  the  Bristol  Mercury.  The 
last  named  was  a  weekly  paper,  of  which  copies  containing  tlie 
selections  referred  to  were  sent  to  the  plaintiff.  In  Now 
1873,  the  defendant!  received  the  Belgravia  Annual,  with  | 
request  to  notice  it  in  their  paper.  They  published  a  short 
review  of  it,  and  reprinted  one  entire  story.  In  Deeeml>cr, 
another  story  was  taken  from  the  magazine.  In  each  case, 
due  acknowledgment  was  made  of  the  source  whence  the  tale  was 
taken,  ;iud  a  copy  of  the  Mercury  was  sent  to  the  Belgravia 
office.  Without  previous  notice  to  the  defendants,  the  plaintiff 
moved  to  restrain  the  farther  publication  or  sale  of  any  cities 
of  the  paper  containing  either  of  the  stories.  Vice-L'ii;t 
Bacon  held,  that  the  alleged  custom  of  the  trade  was  no 
defence,  and  that  the  defendants  wore  not  justified  in  reprint- 
ing, as  they  had  done,  entire  stories.  The  injunction  was 
accordingly  granted. 

Delay  or  Acquiescence    on   Part   of  Plaintiff.  —  The  American 

statute  proaoribat  the  time  within  which  actions  for  the  |»eiial- 

or  forfeitures,  but  not  suits  in  equity,  shall  be  bra 
In  I'Hu«iland,  the  statutory  limitation  has  been  held  not  to  iij'|>ly 
when  remedies  in  equity  are  sought.2     But  the  doctrine  has 
been   recognized  that  the  plaintiff  may   forfeit  his  ri| 
equity  by  laches  in  applying  for  relief.    Hence,  when  the  plain- 
tiff has  for  an  unusual  time  delayed  to  assert  his  rig] 
court  has  sometimes  denied  him  relief,  on  the  ground  that  lie  is 
guilty  of  laches,  or  that  by  acquiescing  in  what  has  beei 
he  impliedly  consented  to  it.     And  the  same  principle  has  been 
held  to  apply  when  the   plaintiff  has  suffered   other  pi 
than  that  by  the  defendant  to  be  committed   without   | 
4w  It  is,  therefore,**  said  Vice-Chancellor  Wood.  u  of  the  utmost 
importance  to  authors  to  come  at  the  earliest  possible  stage  to 
obtain  the  protection  of  the  court  against  the  violation  of  their 
rights  of  property."4 

»  See  <"><<•,  p.  til  I.  s.  c.  2  Kny  &  J    117:  Koene  ft  OB** 

i  BmorM,  p.  478.  6  Rob.  (N.  V.)*'.. 

•  Kuiuk-ll    0.    Murray.    Jnc.     811;         •  Tinsky  ».  buy,  1  Ikm  J 

ShiuiiHts  r.   Smith.  3  My.  &  Cr.  711;  See  also  Correspondent  Newspaper  0& 

Chappvlt  r.  Sheanl,   1  Jur.   x.  8.  MM;  p.  Saunders,  12  L.  T.  x.  8.  540. 
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Plaintiff  not  Responsible  for  Delay  when  Ignorant  of  Piracy. 

-  The  plaintiff  will  not  he  considered  guilty  of  culpable  delay 

ugthe  time  that  he  had  no  knowledge  of  the  infringement.1 

Where  it  appeared  that  the  printing  of  the  defendant's  work  had 

been  begun  in  1832,  and  completed  in  ls;H,  that  the  plaintiffs 

learned  at  the  end  of  1837  that  the  sale  of  their  work   was 

rfered  with  by  a  Scotch    publication,  which  in  February, 

s,   they  ascertained  to  be  the  defendant's  Gazetteer,  and 

that    they  discovered  the   pinto?   by  an    examination   of  the 

work  in  June,  and  applied  fur  an  injunction  in  the  following 

month,  ix>rd  Langdale  held  that  there  had  not  been  any  im- 

proftor  or  unnecessary  delay.2 

The  burden  of  showing  that  the  plaintiff  was  aware  of  the 

piratieal  publication  is  on  the  defendant.     "  The  plaintills  have 

purge  themselves  from  the  imputation  of  laches  ;   but  the 

onus  of  proving  the  laches  is  on  the  defendants.     They  mail 

clear  knowledge  in  the  plaintiffs  of  the  former  infrii. 

i ud  of  their  having  put  up  with  them  for  a  length  of 

time,  if  they  wish  to  fix  the  plaint  ill's  with  the  consequences  of 

that    laches   so   as   to  prevent  them   from  having  protection 

against  any  other  depredations."8 

Delay   may   be    Explained.  —  When    the    delay     is    explained 

to  the  satisfaction  of  the  court,  it  will  not  be  allowed  tu  defeat 

iplainaot'fl  suit.     Where  it  appeared  that  the  first  part  of 

the  work  complained  of,  the  London  Encyclopaedia,  had  D 

published    in    January,    1826,   and    that    the    plaintiffs   first 

ned   in    March  that  many  articles  in  it,  had   been  copied 

m  the  Encyclopedia  Metropolitana,  but  did  not  file  their  bill 

rust,  Lord  EUdon  thought  that  the  delay  was  M  in  a  gnat 

inted  for  by  the  necessity  of  comparing  the  whole 

of  the  two  works,  for  the  purpose  of  seeing  how  much  of  the 

i   Metropolitana  had  been  in  a  substantial  8< 
taken   from    it   and    infused    into    the    London    Encyclopaedia, 
before  any  application  could  be  made  to  this  court. "  4     So  in 


ulUrton,   Cl»«pp«?U    v. 
Shear  -  m     ''• 

Boucicault 

lihiuitt.    h;  ;    Boaclimitt 
r.  W.  >    8.  680, 

660;  »  c.  2  Bits.  34. 


1  Lewii  r.  Ful!art..n.  J  Hear.  6. 
»  W  (  happell  r.  Sheard, 

1  Jur 

I  .Madman  v.  Tegg.  2  Rum.  898. 
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Buxton  t>.  James,  it  was  shown  that  the  piratical  work  had 
appeared  in  November,  1849,  when  the  plaintiffs  promptly 
protested  against  its  publication;  but  they  did  not  then 
Legal  proceedings  owing  to  the  doubtful  state  of  the  law  as  to 
the  validity  of  the  copyright  in  the  work  of  a  foreign  author. 
This  doubt  was  apparently  removed  by  the  decision  In  Booaej 
v.  Jerferys,  rendered  May  20,  1851.  On  August  20,  the  plain- 
tiff again  notified  the  defendant  of  the  violation  of  his  righto, 
and  soon  after  filed  his  bill  for  an  injunction.  The  delay  wis 
held  to  be  justifiable.1 

Plaintiff's  Rights  not  Prejudiced  by  Custom.  —  The  plaintiff's 
case  is  not.  prejudiced  by  the  fact  that  he  chooses  to  assert 
a  right  which  other  authors  have  not  sought  to  enforce.  Thus 
where  the  plaintiff  moved  to  restrain  the  publication  of  a 
dramatization  of  his  novel,  and  it  was  objected  that  other 
authors  had  not  complained  of  the  dramatization  of  their  works, 
the  court  said:  "  It  is  no  answer  to  say  that  similar  infringe- 
ments have  often  been  committed.  Although  Sir  Walter 
and  others  did  not  choose  to  assert  any  claim  of  this  kind, 
this  does  not  affect  the  rights  of  the  plaintiff;  and  it  is  to  lie 
observed,  moreover,  that  there  has  been  a  considerable  altera- 
tion of  the  law  since  the  time  referred  to  by  the  extension  of 
copyright  to  dramatic  performances."3  Nor  can  the  customof 
the  trade  be  successfully  pleaded  against  the  plaintiff's  right  to 
sue.3 

Stronger  Case  of  Acquiescence  on  Final  Hearing  than  Prelim- 
inary Application.  —  A  stronger  case  of  acquiescence  on  the 
part  of  the  plaintiff  is  required  to  justify  the  refusal  of  an  in- 
junction at  the  final  hearing  than  on  a  preliminary  application: 
"  for  at  the  hearing  of  a  cause  it  is  the  duty  of  a  court  to  decide 
upon  the  rights  of  the  parties,  and  the  dismissal  of  the  bill  u|h>u 
the  ground  of  acquiescence  amounts  to  a  decision  that  a  right 
which  has  once  existed  is  absolutely  and  for  ever  lost1' 4 

Are  Plaintiff's  Rights  Lost  by  Apparent  Acquiescence?  —  *a 
cases  wherein  the  plaintiff  seeks  to  enforce  his  rights  after 

considered  Oft*,  pp.  603,  604.  S**  r*" 
marks  of  Lord  CoUenhatn  in  Siunde" 
i'.  Smith,  3  My.  &  Cr 

'  Tomer,  L.  J  .  Joimson  p.  Wyi'1- 
2  De  G.  J.  &  S.  18,  25. 


i  5  De  G.  &  Sm.  80. 

»  Wood,  V.  C,  Tinsley 


Lacy,  1 
Hem.  &  M  762. 

8  Campbell   r.   Scott,   11   Sim.   31 ; 
Maxwell  r.  Somen  oil,  30  L.  T.  n.  b.  11, 
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having  knowingly  suffered  them  to  be  invaded  for  an  unusually 
long  time  without  protest,  and  wherein  lie  offers  no  explanation 
of  his  delay,  the  practice  of  the  courts  and  the  views  of  the  law 
expressed  by  them  are  by  no  means  uniform.     In  Run  dell  v. 
Murray,  where  it  appeared  that  the  plaintiff  had  given  a  manu- 
script to  the  defendant,  and  permitted  him  to  publish  it  as  bis 
own  for  fourteen  years,  at  the  end  of  which  period  she  claimed 
the  exclusive  property  iu  it,  and  sought  to  restrain  the  defend- 
ant from  further  publishing  it,  Lord  EIdon,in  refusing  to  grant 
an  injunction,  said :  M  There  has  often  been  great  difficulty 
about  granting  injunctions,  where  the  plaintiff  has  previously, 
by  acquiescing,  permitted  many  others  to  publish  the  work  ; 
where  ten  have  been  allowed  to  publish,  the  court  will  not 
retrain  the  eleventh.     A  court  of  equity  frequently  refuses  an 
injunction  where  it  acknowledges  a  right,  when  the  conduct  of 
the  party  complaining  has  led  to  the  state  of  things  that  occa- 
sions   the   application ;    and,  therefore,   without    saying   with 
whom  the  right  is,  whether  it  is  in  this  lady,  or  whether  it  is 
concurrently  in  both,  I  think  it  ia  a  case  in  which  strict  law 
ought  to  govern." * 

In  Lewis  v.  Chapman,  the  injunction  was  refused,  because  it 
appeared  that  the  publication  complained  of  had  been  issued, 
and  the  attention  of  the  plaintiff  called  to  it,  six  years  before 
the  bill  was  filed;  and  that,  more  than  a  year  before  beginning 
proceedings,  the  plaintiff  had  obtained  a  copy  of  the  work  for 
the  express  purpose  of  ascertaining  whether  it  was  piratical.2 
In  Chappell  v.  Sheard,the  defence  was  set  up  that  the  plaintiffs 
had  been  aware  of  the  defendant's  publication  for  about  two 
months  before  applying  for  an  injunction,  and  that  they  had  suf- 
fered other  piracies  to  bo  committed  without  proceeding  against 
the  offenders.     Vice-Chancellor  Wood  refused  to  interfere,  until 
the  plaintiffs  should  make  an  affidavit  as  to  whether  they  had 
had  knowledge  of  these  piracies  as  charged  by  the  defendants.8 


•  Runrtell  i\  Murray,  Jac.  316. 
Hear.  188. 

»  1  Jar.  H.  ■.  996.  "There  must 
be  a  further  affidavit,"  said  the  Vice- 
Chancellor. "  on  the  point  of  knowledge 
by  any  ti  the  partners.  It  appears 
•(range  that  this  imitation  should  hare 


been  out  so  long  ago  as  the  14th  April, 
and  the  managing  partner  of  the  plain- 
tiff's not  to  be  aware  of  it  till  June ; 
and  if  it  turn  out  that  he  mi  aware  of 
it  all  that  time  such  laches  would  be 
very  important." 
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The  plaintiffs  having  satisfied  the  court  that  they  had  acted  with- 
out delay  when  they  learned  that  their  rights  had  been  invaded, 
the  injunction  was  granted.  "  The  only  doubt,'*  said  the  Vice- 
Chancellor,  M  I  have  felt  in  this  case  was  as  to  the  lacho :  I 
have  no  doubt  as  to  the  infringement.  But  the  principle  ifl 
tli is ;  that,  if  the  owner  of  a  copyright  suffers  one  depredation 
to  go  unchallenged,  the  court  will  not  allow  him  to  cull  an- 
other's infringement  in  question," 

In  Ruudell  v.  Murray,  the  controlling  question  was,  not 
whether  the  plaintiff  had  forfeited  her  right  to  equitable  relief 
solely  by  delay,  but  whether  by  agreement  she  had  not  in 
equity  conveyed  her  copyright  to  the  defendant.  In  Lewis  p. 
Chapman,  the  injunction  was  refused  on  the  sole  ground  of 
delay  on  the  part  of  the  plaintiff,  and  the  same  principle  was 
recognized  in  Chappell  9,  Shcard. 

Tendency  of  Recent    Decisions  toward  Doctrine   that  Plaintiffs 
Rights  are  not  Lost  by  Mere  Delay. —  But  the  tendency  of  wore 
recent  decisions  has  been  toward  the  doctrine  that  the  plain- 
tiff's  rights  in  equity  are  not  lost  by  mere  delay  in  a.- 
those  rights.    The  defendant  must  show  that  he  has  acted  with 
the  express  or  implied  consent  of  the  owner  of  the  cop 
and  such  consent  is  not  proved  by  the  mere  fact  that  the  owner 
was  long  aware  of  the  piracy  without  protesting  against  it,  Of 
that  he  has  not  chosen  sooner  to  assert  his  rights  in  a  court  of 
law  or  equity,  against  either  the  defendant  or  any  other  I 
doer.     In  other  words,  the  principle  seems  to  have  b 
nized,  though  it  may  be  going  too  far  to  say  that  it  is  established, 
that  the  defendant  will  not  be  allowed  to  escape  the  legal  con- 
sequences of  his  wrongful  acts  by  pleading  mere  delay  or  luck 
of  protest  on  the  part  of  the  plaintiff.     No  person  has  I 
to  use  property  without  the  consent  of  the  owner  ;  and,  wlicu  I* 
does  so,  lie  must  suffer  the  consequences.1 

As  early  as  1815,  Lord  Eldon  intimated  that  a  year's  deln/ 
would  not  deprive  the  plaintiff  of  his  remedies  in  equity  .- 

i  Br.  Hogg  r.  Scott,  Law  Rep.  18  Boncicault  v.  Fox,  5  BUtclif.  87;  Bo»- 

Kq.   444  ;    Maxwell     r.    Sunierton,    30  cicaalt  v.  Wood,  7  Am.  Law  K 

L.  T.  n.  s.  11  ;  Morris  ».  Ashbee,  Law  639,  660;  B.  c.  2  Bis* 
Rep.   7    Eq.  34.     See   also   Strahan  v.  a  Piatt    v.     Button.     19    Vei    ^' 

Graham,    17    L.    T.    x.    s.   4."j7.     Am.  "T\w   plaintiff    has    permitted  HW 

Greene  v.  Bishop,   1   Cliff.   186,  202;  persons  to  publish  these  dances,"  ** 
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in  1818,  the  opinion  was  expressed  by  the  King's  Bench  in  an 
action  at  law,  wherein  it  appeared  that  the  defendant  had  been 
publishing  a  sonata  for  about  six  years  without  objection  on 
the  part  of  the  plaintiff,  that,  "  although  from  the  publication 
so  long  ago  as  the  year  1812,  without  any  complaint  having 
been  made,  it  might  be  inferred  that  the  defendant  had  author- 
ity from  the  plaintiff  to  publish  at  that  time  ;  yet  that  it  was 
impossible  to  infer  for  what  time  that  authority  might  have 
been  given,  and  whether  it  subsisted  at  the  time  of  the  publica- 
tion of  which  the  plaintiff  complained  in  the  present  case."1 

In  the  recent  case  of  Hogg  v.  Scott,  it  appeared  that  the 
plaintiff  had  published  in  1868  the  first,  and  in  the  latter  part 
of  1872  the  second,  edition  of  The  Orchardist,  which  cnntained 
matter  pirated  from  the  plaintiff's  works.     In  18G9,  the  plain- 
tiff received  a  copy  of  the  book,  and  wrote  a  friendly  letter  to 
the  defendant  concerning  part  of  its  contents,  without  inti- 
mating that  it  contained  any  thing  copied  from  his  own  publi- 
cations.    In  June,  1873,  the  plaintiff,  being  about  to  publish  a 
new  edition  of  one  of  his  books,  and  having  discovered,  as  he 
alleged,  in  the  preceding  April,  the  piratical  nature  of  the 
defendant's  work,  moved  to  restrain  its  further  publication  or 
sale.     The  bill  was  dismissed  in  July,  on  the  ground  that  the 
plaintiff's  work  had  not  been  properly  registered,  and  a  new 
suit  was  begun  in  August.     The  defence  was  set  up  that  the 
plaintiff  bad  knowledge  in  1809  of  the  piracy,  and  wns,  there- 
fore, barred  by  delay  from  bringing  suit ;  that  the  defendant 
was  about  to  issue  a  third  edition  of  his  work,  and  that  he  was 
entitled  to  republish  any  thing  that  had  appeared  in  the  earlier 
editions.     The  court  held  that,  even  if  the  plaintiff  had  been 
aware  of  the  piratical  nature  of  the  defendant's  hook  for  four 
years  before  beginning  suit,  he  was  not  thereby  deprived  of  his 
remedies  in  equity.     **  The  omission  to  take  any  proceedings 
at  law   or  in  equity  for  a  time,"  said  Vice-Chancellor  Hall, 
"does  not  in  itself  appear  to  me  an  encouragement  to  the  de- 


Ihe  Lord  Chancellor,  "some  of  tliem 
tor  fifteen  rears ;  thus  encouraging 
others  to  do  so.  That,  it  is  true,  is  not 
I  justification;  but  under  these  circum- 
stances a  court  of  equity  will  not  inter- 
ft-re    in    the   first   instance.      If,   as   is 


represented,  some  of  them  were  pub- 
lished, only  last  year,  and  one  two 
months  Ajto,  the  hill  ought  to  have  been 
confined  to  those  "  BM  ftbo  Haily  r. 
Taylor,  a  L.  J.  (ChJ  66. 

1  Lutour  v.  Bland,  2  Stark.  383. 
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fendant  amounting  to  an  equitable  bar  in  this  court.     It  is  not 
enough  to  show  that  the  legal  right  ia  not  to  be  protected 
here.'"     u  Knowledge  by  the  plaintiff  that  the  defendant  wa» 
advertising  his  work  which  contained  the  objectionable  matter 
and  that  lie  was  going  on  selling  it  does  not  appear  to  me  to 
amount  to  that  description  of  acquiescence  in  the  defendant's 
dealing  with  the  subject-matter,  which  must  be  taken  to  de- 
prive the  plaintiff  of  the  interference  of  this  court  as  from  anr 
given  time."  * 


1  Hogg  v.  Scott,  Law  Rep.  18  Eq. 
464,  46ti.  The  Y ice-Chancellor  said  : 
"  It  does  not,  in  the  view  which  I  take 
of  this  case,  appear  to  me  to  be  neces- 
sary to  say  what  is  the  true  conclusion 
or  the  legal  inference  to  he  drawn  in 
reference  to  the  knowledge  of  the 
plaintiff  of  the  contents  of  the  book, 
more  or  less,  from  the  time  when  he 
received  a  copy  of  it.  Assuming  that 
he  must  be  taken  as,  from  the  time 
when  he  received  a  copy,  to  have  been 
fully  aware  of  the  contents,  I  still  think 
that  that  circumstance  is  not  sufficient 
to  deprive  him  of  the  relief  which  he 
seeks  in  this  suit.  I  have  expressed 
my  opinion  upon  the  construction  ■  > I' 
the  Act  of  Parliament  in  reference  to 
the  question  —  a  new  question,  in  my 
view — of  the  period  within  which  the 
suit  ought  to  have  been  comnn 
The  position  of  things,  assuming  that 
he  had  knowledge  at  that  time,  appears 
to  me  to  be  this  :  The  plaintiff  was  at 
the  time  lie  received  the  copy  of  the 
book,  which  is  relied  upon  as  having 
given  him  knowledge  of  its  contents, 
the  undoubted  legal  owner  of  the  copy- 
right, the  piracy  of  which  is  com  plained 
of.  That  was  his  property,  and  he  had 
a  right  to  say  to  the  defendant,  *  That 
is  my  property,  and  I  will  neither  allow 


tiff  of  knowledge  that  the  defendant 
was  going  on  publishing  The  Orchardiit 
for  two  years  afterwards,  and  that  the 
plaintiff  knew  in  October,  1872,  that 
the  defendaot  was  about  to  publish  » 
new  edition  of  his  book,  which  wis  to 
be  much  larger  and  more  expensive. 

"  Ni  i  w  up  to  the  time  of  his  know ledge 
of  the  new  edition,  ifl  <  »ctober,  1872,11* 
plaintiff  was  aware  only  that  the  defend- 
ant was  going  on  selling  copies  of  Tbr 
Orchardist.     When  he  became  awttt 
of  the  defendant's  intended  new  c 
there  was  nothing  at  all  event*  tfi  b 
liini  to  suppose  or  believe  thst  tbtr* 
would  be  any  new  mutter  intr 
info  it,  taken  from  the  plaintiff's  »•**. 
The  matter  stood,  so  far  a- 
wu  concerned,  exactly  as  it  did  b 
I  have  first  of  all  to  consider  whether 
not  taking  any  proceeding  with  refer- 
ence to  the  old  matter  in  an*  gin* 
lime  would  deprive  the  plaintiff, ou  the 
ground  of  acquiescence,  of  the  right  to 
come   to  this   court.     The  omission  t" 
take  any  proceedings  at  law  or  in  equity 
for  a  time  does  not  in  itself  appear  to 
me  to  be  an  encouragement  to  ■ 
fendant  amounting  to  an  equitable  bar 
in  this  court.     It  is  not  enough  toih»* 
that   the  legal  right  ie  not  to  h 
tecud  here.     It  must  not  be  asidmed 
that   the   court    ia   satisfied    At) 


you  to  make  nor  recognize  your  mak 
ing  use  of  it.'      The  plaintiff  did  not    plaintiff  by  bib  conduct  has  led  tbede 
take  any  step  founded  on  his  right  to     fendant  to  incur  material  e.\; 
property  until  he  tiled  his  bill,     lie  did    reference  to  his  new  book, 
file  his  bill  soon  after  he  received  a 
copy  of  the  second  edition;  but,  assum- 
ing the  most  in  tin-  defendant's  favor, 
all  that  had  taken  place   in  the  mean 
time,  beyond  the  letter  which  was  sent 
to  hini.was  the  acquisition  by  the. plain- 


Now  in  this  case  knowledge  by  the 
plaintiff  that  the  defendant  was  adver 
taring  his  work,  which  contained  the 
objectionable  matter,  and  dial  he  w** 
going  on  selling  it,  does  not  appear  to 
me  to  amount  to  that  description  of*-*' 
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So,  in  Greene  v.  Bishop,  the  fact  that  the  first  edition  of  the 
book  alleged  to  be  piratical  had  been  published  in  1852,  and  a 
second  edition  in  1853,  and  that  no  legal  proceedings  had  been 
taken  against  the  publisher,  was  held  not  to  be  a  bar  to  the 
suit  brought  in  1854  against  the  defendant  as  a  vendor.  It 
further  apj>eared,  however,  that  the  unlicensed  publication  had 
taken  place  in  another  State  than  that  in  which  the  plaintiff 
resided,  and  in  which  the  suit  against  the  defendant  was 
brought.1 

In  Boucicault  v.  Fox,  which  was  an  action  for  damages  for 
nine  representations  of  a  copyrighted  drama,  the  court  ruled 
that  the  fact  that  the  plaintiff  was  aware  of  the  performances 
during  their  progress,  and  made  no  objection,  would  not  war- 
rant the  jury  in  inferring  his  assent  to  them.     •*  If  the  defeud- 


quiescence  in  the  defendant's  dealing 
with  the  subject-matter  which  muat  be 
taken  to  deprive  the  plain  tiff  of  the  in- 
terference <if  tins  court  a*  from  any 
given   time-    I  am  satisfied  that  his 
legal  right  remained,  and  to  have  tried 
the  question  at  law  fur  damages  VOttld, 
under  all  the  circumstances,  have  been 
an   unsatisfactory   thing   to  do.     Then 
the   question  arises,  whether  the  MM 
i»  altered  by  the  fact  that  the  plaintiff 
knew  —  and  I  must  take  it  that  lie 
knew  —  that  the  defendant  was  about 
to  issue  a  new  edition  of  his  book.     Am 
1  to  assume  against  the  plaint  it!'  that 
he  knew  what  the  contents  of  the  new 
b<><>k  would  be,   whether  of  the  old 
matter,  as  in  the  first  edition,  or  not? 
Or  am  I  to  consider  that  it  was  incum- 
bent ujiori   turn  to  inquire  from  the  de 
fondant  all  (lie  circumstances —  whether 
he  was  going  to  put  in  the  new  edition 
what  he  was  at  that  moment  illegally 
retaining  in  the  old  one  ?     Considering 
the  time  when  the  advertisement  came 
out,  and  the  character  of  that  adver- 
tisement, and  the  fact  thai  the  plaintiff 
was  one  of  the  editors  of  Tin-  Iforticul- 
tural  Jonrnal,  that  does  not  to  my  mind 
make  it  n  sufficiently  strong  case  of  en- 
couragement  or   acquiescence   on   the 
part  of  the   plaintiff  to   justify  me  in 
tsring   that   this   court  will   withhold 
the  relief  which  he  would  otherwise  be 


entitled  to,  leaving  him  with  his  un- 
doubted legal  right  to  proceed  in  a 
court  of  law  in  respect  of  the  same 
matter  ;  that  is  to  say,  that  the  court 
having  determined  the  legal  question 
in  his  favor,  should  send  him  to  a  court 
of  law  to  get  damages,  and  refuse  an 
injunction.  Under  such,  circumstances, 
to  do  so  would  be  playing  with  justice 
and  the  forms  of  procedure.  1  have, 
therefore,  come  to  the  conclusion  that 
the  plaintiff's  right  in  this  court  has 
not  been  taken  away  by  what  has  oc- 
curred."    Ibid.  463,  469. 

1  1  Cliff  186,  909;  "Both  the  bill 
and  the  answer,"  said  Mr.  Justice 
Clifford,  "disclose  the  fact  that  the 
first  edition  of  the  respondent's  book 
was  published  in  1862,  in  another  State  ; 
and  the  second  in  1853,  by  the  same 
publishers,  white  the  complainant  was 
Log  in  this  district,  and  this  bill 
was  filed  during  the  following  year. 
At  what  time  the  complainant  became 
possessed  of  the  knowledge  of  these 
publications  does  not  appear;  and 
there  is  no  evidence  tending  to  show 
that  he  ever  in  any  manner  acqiii 
in  the  claim  of  the  respondent,  or  rec- 
ognized the  validity  of  his  acts,  except 
what  may  be  inferred  from  the  omission 
to  prosecute.  No  other  laches  appears 
on  the  face  of  the  bill,  and  no  such  de- 
fence is  set  up  in  the  answer." 
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ants,"  said  Mr.  Justice  Slupman,  "  had  been  ignorant  of  the 
plaintiff's  right,  and  had  gone  on  under  a  ni»*ppreh«tfioi  of 
the  facts,  or  if  they  had  supposed  he  assented,  they  might  make 
this  claim  with  a  better  grace."  i 

In  Boucicault  v.  Wood,  the  court  expounded  the  law 
effect  that  the  owner  might  lose  his  common-law  rights  in  an 
unpublished  play,  by  allowing  it.  "  to  be  represented  through- 
out the  community  for  a  long  space  of  time,  without  license 
and  without  objection,  knowing  the  fact  to  be  so.  .  .  .  But  it 
must  be  apparent  that  it  has  been  done  with  his  know].  ■! 
without  objection  on  his  part.     That  is  to  say,  the  fart 
exist  to  indicate  that  he  consented  or  acquiesced  iu  their  per- 
formance.    Otherwise,  he  is  not  prevented  from  claiming  Ml 
property  in  these  plays,  —  I  mean,  of  course,  his  pro] 
common  law."  a 


How  Piratical  Copying  is  Ascertained. 

When    piracy  ia  denied,  it  becomes  ry  to  ascertain 

whether  the  defendant's  work  has  been  copied  from  that  of  the 
plaintiff;  and,  if  so,  to  what  extent,  and  what  are  the  pi 
parts.     The  determination  of  these   questions  will  not  only 
require  a  careful  comparison  of  the  two  books,  but  not  unfre- 
quently,  especially  if  the  publicationa  m  controversy  an 
pihitions,  a  laborious  examination  of  other  works.     The  plaintiff 


>  6  Blatehf.  87,  09. 

J  7  Am.  Law  Keg.  i».  b.  639,  560. 
See  also  dissenting  opinion  of  Monell,  J., 
in  Kueue  w,  Darke,  port,  p.  677,  note  L 
Paige  v.  Hanks  was  a  contr  - 
as  to  the  effect  of  an  agreement  by 
which  the  plaintiff  bad  sole!  a  manu- 
script to  the  defendant  The  latter 
WM  the  Undisputed  owner  of  the  copy- 
right during  ihe  period  of  twenty-eight 
years ;  hut,  at  the  expiration  of  that 
term  in  1858,  each  party  claimed  to  be 
entitled  to  renew  the  copyright  for 
fourteen  years,  and  each  warned  the 
other  against  the  infringement  of  bil 
alleged  rights.  The  defendant  con- 
tinued to  publico  the  booh  without  in- 
terference by  the  plaintiff.  The  hitler 
died  in  March,  18G8;  and  ten  months 
later  his  executors  sought  to  restrain 
the    defendant    from    publishing    the 


book.     The  Circuit  Court,  7  IMstehf. 
1    'J,   dismissed  the  bill  on  tin- 
that  the  plaintiff  by  the  original  sgrre- 
merit  had  parted  with  nil  his  Hglit*. «n4 
this  judgment  was  affirmed  hv 
preme  Court  of  the  United  Si»t«.  1* 
does  not  appear  wbat  %iew  of  the  li* 
tin-  court  would  have  tak> 
cision   had  turned  ou  the  qMII 
delay  or  acq  fiftht 

plaintiff.      JJut   there    is   some  • 
cance    in    the    fact    that    this  qu**ii"D 
was   not    considered    by 
Court,  and  that  the  Supreme  Court  re- 
ferred to  the  defendant's  cour> 
as  evidence  of  his  intention  in  mskm? 
the  original  agreement.     13  Wall.  fl°*- 
Biff.     This  case  is  considered  in  c°* 
Mi  iion    with    another    subject. 


REMEDIE9   IN    EQUITY. 


518 


is  not  required  to  specify  the  parts  of  the  defendant's  publica* 
which    are    piratical.     A  general  allegation  of  infringe- 
ment  is   enough.1     The  comparison  of   the   two    books   may 
be  made  by  the  court  or  by  a  master.     In  England,  laborious 
examinations  have  frequently  l>cen   made  by  the  judges.2     In 
the  doited  States,  the  usual  practice  in  cases  involving  much 
labor  has  been  to  make  a  reference  to  a  master.3     The  reference 
^uatly  ordered  and  the  master's  report  made  before  the 
final  hearing;   but,  in  Lawrence  v.  Dana,  by  election  of  the 
[Arties,  the  decision  of  the  court  on  the  legal  questions  involved 
was  first  rendered,  and  aft m  ward  the  case  was  referred  to  a 
master  to  report  on  the  extent  of  the  piracy.     The  injunction 
was  withheld  until  the  master's  report  should  be  made.  M  Equity 
suits  for  the  infringement  of  a  copyright,"  6aid  Mr.  Justice 
Clifford,  M  arc  usually  referred  to  a  master  before  the   final 
:  iiiL',  to  ascertain  whether  the  charge  is  proved,  and,  if  so,  for 
a  final  report  as  to  the  nature  and  extent  of  the  infringement  j 
and  in  such  cases  the  general    rule  is,  that  the  complainant, 
if  he  prevails  in  the  suit,  is  entitled,  if  at  all,  to  an  injunc- 
at  the  time  the  decretal  order  is  cmViv.l,  t<>  restrain  the 
respondent  from  any  further  violation  of  his  rights,  as  the  whole 
case  is  then  before  the  court.     Even  when  the  case  is  heard 
ore  any  mall  referi-nee  and  report,  if  the  charges  of  infringe* 
t  are  few  and  of  a  character  that  the  extent  of  the  infringe- 
ment can   be  conveniently  determined  by   the  court  without 
sending  the  case  to  a  master,  the  court,  if  the  case  be  one 


befoi 
mm 


1  "  As  long  m  I  remember  the 
court,  it  In*  never  been  thought  neces- 
sary* for  a  party  who  complains  thnt 
■pyright  tins  been  infringed  to 
■peeJfy,  either  in  his  bill  or  his  affidavit, 
of  the  defendant's  wurk 
wliu-li  he  thinks  luive  been  pirated 
from  his  work  ;  but  it  ha«  always  been 
COWtnVreil  sullkient  to  allege  gener- 
ally, that  the  defendant's  work  con- 
tains several  passages  which  have  been 
pir*i*<l  fiom  tin.-  pUintiffa  work,  and 
t*  verify  the  rival  work*  by  affidavit, 
Then  when  the  injunction  has  been 
moved  for,  the  two  works  have  been 
brought  into  cuurt,  ami  the  counsel 
;M>itited  out  t«i  tin-  cuurt  the  pas- 
wbich  they  rely  upon  as  showing 


the  piracy."  Shadwell,  V.  C.  Sweet 
v.  Maugham,  11  Sim.  58.  See  also 
Kooney  c.  Kelly,  14  lr.  Law  Kep., 
5.  n.  168. 

*  Lewis  r.  Fullarton.  2  Beav.  6  ; 
Murray'  Boftte,!  1  »rew.  858;  Jarrold 
t>.  Houlaton,  8  K»y  &  J.  70* ;  Spien  v. 
Btowa,  8  W.  B.  SoS;  Pike  r.  Nicholas, 
L«vr  Hep   I  Ob,  '-'">1 

»  Folaoa  n  Msrth,  I  story.  100; 
Webb  v.  Powers,  i  1 
Story  9,  Derby,  4  MeLaaa,  1< 

itora     v.    Holcombe,   Ibid.   306; 
Greene   r.  Bishop,   1   I  Law- 

rence  v.  Dana,  2   Am.   I. 
KM     Chase  v.  Sanborn,  6  U.  B.  Pat. 
Off.  Oat  982. 


n 
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where  an  injunction  is  the  proper  remedy,  will  order  it  at  the 
same  time  that  the  decision  is  announced  upon  the  merits.   But 
where  the  cause  comes  to  a  final  hearing  without  any  such 
report,  the  court,  if  the  charges  of  infringement  are  numerous 
and  of  a  character  to  require  extended  examination  before  the 
extent  of  the  infringement  can  be  ascertained,  will  ordinarilr 
send  the  case  to  a  master  for  further  examination  and  report  in 
resj>ect  to  all  matters  not  previously  adjudged  by  the  court;  arxj 
the  general  rule  in  such  cases  is,  that  the  injunction  will  not 
be  granted  until  the  nature  and  extent  of  the  infringement  are 
fully  ascertained  and  determined,  as  its  effects  and  operation 
might  work  great  injustice.     Obviously  the  present  case  falls 
within  the  latter  rule ;  and,  therefore,  an  injunction  will  not 
be  ordered  until  the  court  shall  have  acted  finally  upon  the 
report  of  the  master."  1 

Where  it  did  not  satisfactorily  appear  that  what  the  defendant 
had  done  or  intended  to  do  would  be  in  violation  of  the  plain- 
tiff's  right,  the  court,  on  a  motion  for  a  preliminary  iiyufiction 
which  was  denied,  refused  to  make  a  reference  to  a  master.2 

The  master  may  be  required  not  only  to  report  the  facts,  but 
also  to  give  his  opinion  as  to  whether  the  plaintiff's  work  is 
original,  and  whether  it  has  been  infringed  by  the  defendant;' 
and  whether  the  sale  of  the  plaintiff's  publication  is  prejudiced, 
and  to  what  extent,  by  the  defendant's.41  The  master's  opinion 
in  subject  to  review  by  the  court.  In  Story's  Executors  r, 
Holoombe,  the  master  reported  that  the  defendant's  work  was  a 
bona  fide  abridgment  of  the  plaintiff's,  and  therefore  not  pirati- 
cal.    But  the  court  found  that  the  first  third  of  the  defendant's 


»  2  Am.  L.  T.  R.  v. s.  432.  The  same 
judge  further  said  :  "  The  sett  left  prac- 
tice in  equity  is,  where  the  works  are 
voluminous  and  of  a  complex  diame- 
ter, containing,  as  in  this  ease,  much 
Origin*]  matter  mixed  with  common 
property,  the  cause  will,  at  some  stage 
of  the  case,  he  referred  to  a  master  to 
state  the  facts,  together  with  his  opin- 
ion, for  the  consideration  of  the  court. 
Much  the  belter  course  is  to  make  the 
references  before  the  final  hearing ; 
hut  the  parties  in  this  case  waived  any 
reference  at  that  slage  of  the  cause, 
and  elected  to  proceed  to  final  hearing 


without  any  such  report.  Cases  •no- 
where the  court,  under  such  circum- 
stances, would  not  order  a  refer- 
ence, but  would  proceed  to  coropat* 
the  hooks  and  ascertain  the  detail*  °> 
the  infringement ;  but  the  case  b*h»* 
the  court  is  far  too  complex  to  sdait 
of  that  course  of  action 
-  Smith  i.  Johnson,  4  BU 

*  Story  p.  Derby,  i  McLean.  Hlj 
Lawrence  v.  Dana,  2  Am.  I-  t  ft 
x.  8.  402. 

*  Greene  v.  Bishop,  1  Cliff.  •*< 
Osgood  v.  Allen,  1  Holmes,  160- 
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work  was  not  an  abridgment,  but  a  compilation  pirated  from 
the  plaintiff's  book,  and  accordingly  granted  an  injunction.1 
Defendant  should  Point  out  Copied  Porta,  Produce  Manuscript, 

Ac.  —  Lord  Eldon  thought  that  it  was  the  duty  of  the  defendant, 
when  piratical  and  original  matter  were  combined  in  his  work, 
to  point  out  the  parts  which  had  been  copied.3  In  a  very  doubt- 
ful case  of  piracy,  the  defendant  may  escape  an  adverse  judg- 
ment of  the  court  by  producing  bis  manuscript.8  In  Jarrold  9. 
Houlston,  the  fact  that  copying  was  denied,  falsely  in  the  belief 
of  the  court,  was  an  important  circum stance^ n  leading  the  Vice- 
Chancellor  to  grant  the  injunction.4 


Temporary  Injunction. 

When  the  validity  of  the  copyright  or  the  plaintiff's  title  is 
disputed,  or  the  piracy  is  denied,  the  determination  of  the 
questions  raised  will  often  require  much  time,  and  in  some 
cases  the  plaintiff  may  suffer  irreparable  damage,  unless  the 
piratical  publication  is  restrained  without  delay.  In  such  case, 
immediate  relief  may  be  given  by  a  temporary  or  provisional 
injunction,  which  may  bo  granted  when  the  application  is  first 
made,  or  at  some  stage  during  the  proceedings.  It  will  be 
ordered  to  stand  until  the  coming  in  of  the  defendant's  answer 
or  the  master's  report,  or  the  final  hearing,  or  the  further  order 
of  the  court.6 


1   4  McLean,  806.     For  discussion  as 
to  exceptions   to  master's  report,  see 
Greene  c  Bishop,  1  CliU.  190-196. 
*  Mswmin  c.  Tegg,  2  Russ.  895. 
s   flatten  c   Arthur,   1   Hem.  ft  M. 
609.     "  It  is  of  great  importance,"  said 
Wood,  V.  C,  "  as  evidence  of  btma 
that  the  original  manuscript  should  be 
produced.     That  decided  me  in  favor 
of  the  defendant  in  the  French  diction- 
ary case.     Spiers  v.  Brown,  6  W.  II. 
I  saw  that  he  had  bestowed  great 
pains  and  labor  on  his  subject;    and, 
though  lie  had  certainly  copied  a  great 
deal  (rum  the  plaintiff,  I  was  convinced 
tlial  he  had  honestly  exercised  his  mind 
upon  his  work." 

«  3  Kay  ft  J.  708.  "  In  the  case 
before  me,"  said  Wood,  V.  C,  "not 
only  have  I  the  fact  of  my  arriving  at 


the  conclusion  that  there  has  been 
close  copying  or  colorable  alteration  of 
the  plaintiff's  book ;  but  I  have  also 
this  strong  fact,  and  I  confess  I  rely 
upon  it  as  one  that  ought  to  have  a 
considerable  bearing  upon  my  deci- 
sion, that  Mr.  i'liilp  has  taken  upon 
himself  to  deny  by  his  affidavit  thai 
he  has  copied  or  taken  any  idea  or  lan- 
guage from  the  pi  aim  ill  %  book.  I  find 
it  impossible  to  come  to  a  conclusion 
in  his  favor  on  the  issue  he  has  in  ten- 
dered ;  and,  that  being  so,  the  very 
circumstance  of  that  denial  on  his  part 
is  a  very  strong  indication  of  an  ani- 
mus furandi  t  and  if  the  animus  Juntndi 
be  established,  I  ought  to  interfere  by 
injunction."     Ibid.  722. 

»  2  Story's  Eq.  Jur.  §  873. 
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When  Temporary  Injunction  Granted.  — 
granting  a  temporary  injunction  is  aftecb 
eratiuns.  It  depends  chiefly  on  the  extent  of 
the  validity  of  the  copyright,  and  whether  it 
the  damage  that  will  he  sustained  by  the  plaint 
tion  is  withheld,  and  the  injury  that  will  be  done 
ant  if  it  is  granted.  The  court  will  exercise 
following  that  course  which  appears  to  be  mt 
justice  to  both  parties.1  Although  the  mat 
wholly  free  from  doubt,  yet  if  the  plaintiff  mal- 
facie  case,  and  the  court  is  reasonably  satisfie 
has  been  committed,  a  temporary  injunction  w 
granted  ;  especially  if  the  consequences  are  like' 
serious  to  the  plaintiff  if  the  injunction  is  whhl 
will  bo  to  the  defendant  if  it  is  granted.2     When 


1  Referring  to  cases  wherein  the 
plaintiff's  right  was  doubtful.  Lord 
Cottenham  said :  "But  even  in  the 
cases  so  referred  to  I  have  always  held 
that  it  was  for  the  discretion  of  the 
court  to  consider  whether  the  defend- 
ant  wight  not  suffer  greater  injury 
from  :m  improper  injunction  than  the 
plaintiff  from  the  delay  in  granting  a 
proper  one.  In  the  present  case  where 
privney  is  the  right  invaded,  postpon- 
ing the  injunction  would  be  equivalent 
to  denying  it  altogether.  The  inter- 
position of  the  court  in  these  cases 
(unpublished  works]  does  not  depend 
upuii  any  legal  right,  and  to  be  effect- 
ual it  must  be  immediate."  Prince 
Albert  v.  Strange,  1  Mac.  ■  Q,  40. 

<>tt  v,  Stanford,  Law  Rep.  8  Eq. 
718;  Smith  P.  Chatto,  81  L.  T.  k.  a. 
775;  Little  r.  Gould,  2  Blntchf.  165; 
Ranks  ».  McDivitt,  18  Id.  1(18  ;  Shook 
v.  Rankin,  8  Gent.  Law  Jour.  210. 
"  No  doubt,"  said  Hall,  V.  C,  in  Smith 
v,  Chatto,  "  this  question  might  be  left 
to  be  decided  at  the  hearing,  hut  I 
think  it  better  to  decide  it  at  once; 
particularly  considering  how  difficult 
it  would  otherwise  be  to  assess  the 
plaintiff's  damages,  if  he  should  ulti- 
mately prove  to  be  in  the  right.  But, 
in  granting  the  injunction  for  which 
the  plaintiff  asks,  I  da  not  lose  sight  of 


the  fact  that  compem 
to  be  made  to  the  deft 
hearing  I  decide  in  tl 
amount  of  such  c" 
however,  be  more  eaa 
it  had  to  l>e  made  to  t 
if  given  will  have  to  b< 
The  plaintiff  must  un< 
by  such  damages,  if  a 
may,  at  the  hearing 
award." 

What    Vice-Chance 
in  Dickens  9.  Lee,  8  Ji 
ing    the    course   to   l» 
reference  to  continuing 
until  the  plaintill 
legal  title,   is  equally 
case    of  doubt   whethe 
injunction  should  be  gr 
as  far  as    the   plaintif 
there   is   at  least,  —  pe 
put  it  the  other  way,  — 
n  fair  question  whether 
not  entitled  ;  my  inrpraa 
being  that  he  is  eniitU-t. 
probability  of  right  is  in 
1  am  satisfied  the  prupei 
case  ia  to  continue  the  i 
for  this  reason,  among  o 
upon  which  the  court  in 
chiefly,  indeed,  with  ret 
casesj  i  viz.,  that  if  all 
be  allowed  to  infringe,  * 
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ant  makes  out  a  prima  facie  case,  *'  and  the  injury  which  results 
is  not  easily  remedied  if  the  injunction  is  refused,  a  court  of 
equity  will  grant  an  injunction,  unless  the  bill  or  tire  case  made 
out  by  the  bill  is  absolutely  refuted."  l  "Where  an  infringr 
ment  is  palpable/' said  Mr.  Justice  Shipinan,  "and  a  provi- 
sional injunction  will  not  be  attended  with  serious  injury,  it  is 
not  ordinarily  refused,  as  to  so  much  of  the  work  as  is  a  plain 
infringement  of  the  prior  publication. ,J * 

When  it  appears  that  piracy  materially  injurious  to  the  plain- 
tiff has  been  committed,  an  injunction  may  be  granted  against 
the  piratical  part  without  waiting  to  determine  the  full  extent 
of  the  infringement.8 

When  Temporary  Injunction  not  Granted.  —  If  the  Court  is  11  ot 
reasonably  satisfied  that  tbe  plaintiff  has  a  valid  copyright,  or 
that  piracy  has  been  committed,  an  injunction  will  not  be 
granted  before  these  questions  have  been   determined.4     So, 


tion.  until  the  plaintiff  can  succeed  in 
in  Action,  ha   may  be   ruined,   ami  the 
Tallin  of  his  property  may  be  entirely 
pone.     For  these  rcnsutis,  therefore,  I 
think  it  fit  to  continue  this  injunction, 
the  plaintiff  undertaking,  if  the  defend- 
ant «ha|l  reuuire  it.  to  bring  an  action, 
*nd  the  plaintiff  undertaking  to  abide 
by  any  order  the  court  may  make  with 
regard  to  damages  that  may   tie  sus- 
tained  by   tbe   defendant   in  case   the 
injunction  should  be  dissolved." 

i   Shook   r.    Rankin,   3  Cent.    Lnw 
Jour-  210. 

«  Banks  ft  MeDivitt,  13  BUtrhf.  170. 

*  Lewis   ft   Fnllnrton,    2    Rear.  6 ; 
Steven*  ft  Wildy,   I'.l   L  J.  If.  ft  (Oh.  J 

Kelly  ft  Morris,  Law  Rep.  1   Kq. 

1  armer  ft  Cidvert  Lithographing, 
EngTaving.  &  Map-Publishing  Co.  6 
Am.  L.  T.  R.  1<W 

*  Br.  Bramwell  v.  Haleomb,  S  My. 

MNVill  ft  Williams.  11  Ju'r. 

Ml  ;  Jarmld  ft  Houlston,  3  Kay  &  J. 

Morris  i>.  Wright,  Law  Rep.  0  Oh. 

279.  Am.  Blunt  t.  Patten, 2 Paine,  897; 
Miller  ft  McElroy,  1  Am.  Law  Reg. 
lollie  ft/aqnee,  1  Blatohf.  618; 
Smith  e.  Johnson.  4  Id  282;  Flint  ft 
Jones.  I  Weekly  Notes  of  Caeei 
In  M'Neill  ft  Williams,  Vice-Ohancellor 


Bruce  said :  "  The  court  has,  of  late 
years  especially,  given  great  weight  to 
the  consideration  of  the  question,  which 
of  the  two  parties  to  the  dispute  is 
more  likely  to  suffer  by  an  erroneous 
or  hasty  judgment  of  an  interlocutory 
nature  against  them;  and  to  the  con- 
sideration also  of  the  very  possible,  if 
not  probable,  effect  which  an  in  junc- 
tion may  have  to  the  defendant's  preju- 
dice in  an  action.  I  agree  that  there 
might  to  be  none.  I  have  in  this  case 
to  weigh,  on  the  one  hand,  the  suspi- 
cious nature  of  the  defendant's  case, 
for  suspicious,  I  confers,  upon  the  pres- 
ent materials,  it  appears  to  me  lo  be, 
anrl  the  pmhable  mischief  from  not 
interfering  at  present  in  his  favor,  if 
he  should  ultimately  prove  to  be  right ; 
and,  on  the  other  hand,  the  possibility 
—  the  rational  possibility  —  for  1  am 
unable  to  bring  myself  to  deny  the 
rational  possibility —  that  the  plaintiff 
may  he  right.  I  have  also  to  consider 
the  mischief  generally  that  may  be 
done  by  interfering  in  this  stage  of  the 
0MM  if  the  defendants  shall  ultimately 
appear  tobe  right;  including  particu- 
larly the  possible  prejudice  which  may 
be  created  against  them  in  an  action 
by   the    existence    of    an    injunction. 
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where  the  plaintiff  has  been  guilty  of  negligence  or  delay  in 
applying  for  an  injunction,  or  lias  apparently  acquiesced  iti  what 
the  defendant  lias  done,  the  court  may  refuse  to  interfere, 
although  it  may  appear  on  the  final  hearing  that  the  plaintiff 
is  entitled  to  an  injunction,1 

Ephemeral  Publications.  —  Before  the  rights  of  the  parties  are 
finally  determined,  the  court  may  refuse  to  grant  an  injunction 
which  will  cause  a  greater  mischief  than  it  is  intended  to  pre- 
vent. In  refusing  to  restrain  in  December  the  sale  of  an 
almanac  for  the  ensuing  year  in  a  case  where  the  rights  of  the 
parties  were  doubtful,  Lord  Chancellor  Cottenham  said :  "  But 
the  greatest  of  all  objections  is  that  the  court  runs  the  risk  of 
doing  the  greatest  injustice  in  case  its  opinion  upon  the  legal 
right  .should  turn  out  to  be  erroneous.  Here  is  a  pobl 
which,  if  not  issued  this  mouth,  will  lose  a  great  part  oi 
for  tiie  ensuing  year.  If  you  restrain  the  party  from  selling 
immediately,  you  probably  make  it  teapowrible  for  him  to  sell  at 
alt.  You  take  property  out  of  his  pocket  and  give  it  to  iiolxxh. 
In  such  a  case,  if  the  plaintiff  is  right,  the  court  has  some 
means,  at  least,  of  indemnifying  him,  by  making  the  defendant 
keep  an  account ;  whereas,  if  the  defendant  he  right,  and  be  I* 
restrained,  it  is  utterly  impossible  to  give  him  compensation 
for  the  loss  he  will  have  sustained.     And  the  effect  of  the  order 


I  pen  ttie  whole,  I  think  the  ends  of 
justice  in  this  case  will  be  better  nn- 
swered  by  abstaining  from  granting 
the  injunction  nt  present;  the  defend- 
ants continuing  to  keep  the  account, 
which  they  have  already  undertaken  to 
continue,  and  giving  that  undertaking 
which  the  defendant*!  bohmI  have 
consented  to  give  with  respect  to  dam- 
ages, in  case  the  infringement  is  proved 
and  the  plaintiff's  title  is  established, 
mid  facilitating  proceedings  at  law  in 
any  rensotuiMe  way  the  plaintiff  in 
equity  may  require." 

Lord  Chancellor  Coltenham  said: 
"  Where  any  doubt  exists  as  to  the 
light,  it  i*  vrry  proper  to  be  tried. 
The  only  question  is  whether,  in  the 
menu  time,  the  Injunction  is  to  1*  con- 
tinued, or  whether  it  is  to  be  dissolved, 
on  the  undertaking,  which  the  defend- 


ant has  offered,  of  keeping  an  account 
It  is  obvious  that  it  is  the  ink ■■ 
both  parties  that  the  injunction  ibouM 
be  dissolved ;  for  if,  in  consequf 
piracy,  the  defendant  is.  in  fact,feOfcf 
the  plaintiff's  work,   the  plaintiff "dl 
have  the  profits  of  the  publication;  but 
if,  on  the  contrary,  no  piracy  has  beta 
committed,  a  very    grent    lianl- 
inflicted  upon  the  defendant,  and,* 
that  supposition,  he  has  ah 
rienced  a  «ievere  hardship,  because  I** 
injunction   Ins  prevented   the  tak  of 
his   hunk    during    the   season.    tWf> 
fSliutrt  thinks  it  proper  to  press  fcrlb* 
continuance   of  the  injunction,  1  nw»i 
look    through   the  passages  in  tb<  • 
*pertive    books"      Brain  well   I   H^" 
comb,  8  My.  A  Cr.  789. 

1  Johnson  i\  Wyatt,  2  DeG.  J  •$• 
18.     See  ante,  p.  606. 


REMEDIES   IN    EQUJTY. 


519 


in  that  event  will  be  to  commit  a  great  and  irremediable  injury. 
Unless,  therefore,  the  court  is  quite  clear  as  to  what  are  the 
legal  rights  of  the  parties,  it  is  much  the  safest  course  to 
abstain  from  exercising  its  jurisdiction  till  the  legal  right  has 
been  determined.*1 1 

But,  in  some  cases,  the  ephemeral  character  of  the  works  in 
controversy  may  afford  an  additional  reason  for  the  prompt 
interference  of  the  court,  especially  when  the  piratical  publica- 
tion is  sold  at  a  lower  price  than  the  original.  In  this  case,  it 
is  obvious  that  the  remedies  to  which  the  plaintiff  may  he  enti- 
tled will  be  practically  annulled  by  delay.  This  principle  was 
recognized  by  Lord  Eldon,  in  a  case  relating  to  an  East  India 
Calendar  or  Directory.  •*  There  is  a  great  difference,"  he  said, 
u  between  works  of  a  permanent  and  of  a  transitory  nature. 
The  case  upon  the  former  may  be  brought  to  a  hearing.  But 
the  effect  is  very  different  upon  a  work  of  this  kind,  perishable, 
particularly  in  this  instance  ;  consisting  of  the  names  of  persons 
continually  fluctuating ;  a  work  that  would  be  good  for  nothing 
in  another  year.  ...  I  am  bound  under  these  circumstances  to 
continue  this  injunction  to  the  hearing;  for  the  defendant  would 
merely  have  to  account  at  the  rate  of  2».  Qd.  for  each  book  ; 
and,  if  his  publication  proceeds  at  that  reduced  price,  it  will 
be  impossible  for  the  plaintiffs,  obliged  by  the  expense  they 
have  been  at  to  charge  a  much  higher  price,  to  sell  another 

Ml 

copy.    J 

Should  Injunction  be  Refused  because  Piratical  may  Easily 
be  Replaced  by  Innocent  Matter?  —  In  Cox  v.  The  Land  and 
Water  Journal  Company,  it  appeared  that  the  defendants  had 
published  in  their  newspaper  an  article  called  The  Hunting  Field 
of  1870,  which  had  been  copied  from  the  List  of  Hounds 
contained  in  the  plaintiff's  newspaper.  Vice-Chancellor  Mai  ins 
refused  to  grant  an  interlocutory  injunction,  on  the  ground  that 
the  matter  in  controversy  was  of  a  nature  so  ephemeral  that 
to  be  valuable  it  must  be  revised  at  short  intervals ;  that  within 
a  very  short  time  the  defendants  could  obtain  from  the  original 
sources,  and  lawfully  publish  the  same  information  as  that 


1  Spottiswoode  p.  Clarke,  2  Phillips, 
]J7  See  (lea  9.  Land  &  Water  Journal 
Co..  Law   Rep.  9  E<j.  324. 


1  Mattliewson  v.  Stockdale.  12  Ves. 
275.  See  ulso  Wilson  v.  Luke,  1  Vic- 
torian Law  Rep.  127. 
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complained  of;  and  hence,  that  an  injunction  could  protect 
the  plaintiff  but  for  a  brief  period.1  And  so  in  Baily  v.  Tay- 
lor, although  other  defences  were  set  up,  Vice-Chancellor 
Leach  gave  some  weight  to  the  consideration  that  the  defend- 
ant, by  calculating  the  mathematical  tables  which  he  wm 
obaiged  with  having  copied  from  the  plaintiff's  book,  cookl 
immediately  issue  a  new  publication,  substantially  the  same  as 
that  of  the  plaintiff,  without  infringing  the  latter's  rights.2 

Although  granting  an  injunction  in  doubtful  cases  is  discre- 
tionary with  the  court,  the  reasons  set  forth  in  the  two  cases 
last  cited  for  refusing  aid  arc  by  no  means  satisfactory.  Where 
a  material  piracy  is  proved,  the  plaintiff  is  entitled  to  protec- 
tion ;  and  it  is  no  defence  that  the  defendant  may  in  a  short 
time  replace  the  pirated  matter  with  similar  matter  which  is 
not  piratical.  He  cannot  avail  himself  of  the  plaintiff  > 
and,  when  called  to  account,  successfully  plead  that  he  ruidit 
himself  have  produced  what  he  is  charged  with  copying.  If  he 
chooses  to  pirate  matter,  instead  of  obtaining  it  by  his  o*ri 
labor,  he  must  suffer  the  consequences  of  piracy.    If  the  above 


>  Law  Rep.  9  Eq.  324.  "But  in 
this  case."  said  Mating,  V.  C,  "  aa  in 
many  others,  the  question  arises,  is 
it  a  cu*e  for  the  interference  of  the 
Cottft  of  Chancery  at  all,  and  if  it 
is  a  case  for  interference,  jb  it  a  CAae 
for  interference  on  an  interlocutory 
amplication?  Now  I  do  not  think 
it  is  n  case  to  tie  decided  on  an  in- 
terlocutory application  j  and  my  rea- 
son is  this  :  this  list  must  be  corrected 
from  week  to  UMl  ;  it  could  not  be  a 
correct  list  from  the  1st  of  November 
until  April,  or  to  the  end  of  the  hunt- 
ing season.  Changes  must  take  place; 
the  list  of  masters, huntsmen,  and  whips 
ran  hardly  continue  to  be  correct  even 
for  a  week  Now,  suppose  1  were  to 
grant  an  injunction,  how  can  it  be 
■end  ipttll  The  defendants  have 
nnlv  to  issue  a  fresh  circular,  make 
an  urgent  appeal  for  answers,  or  send 
■.on  by  rail  and  get  the  informa- 
tion from  the  masters  of  the  hunts,  and 
ITtck  bring  out  a  very  correct 
list ;  mid  how  am  I  to  know  the  way 
in  winch  they  got  their  information  ? 


At  present  I  do  not  see  that  I  can  In- 
terfere. Whether  the  plaintiff  if  «- 
titled  to  any  remedy  I  do  not  at  prwent 
decide,  but  I  do  not  think  itacastfor 
nn  injunction,  though  the  defending 
are  not  entitled  to  avail  themselves  of 
the  plaintiffs  labors."     Ibid.  882. 

3  3L.J.  (Ch.)  66.     "  The  plaintiff'' 
title    to    the    tables,"    said    the  Vk* 
Chancellor,    "is     that    he    c*Jcula«d 
them  ;    the  defendant,   by  calculating 
them  on  his  part,  acquires  ttie  tan* 
right.      Ry    granting     an     injunction 
where  the  title  is  of  such  a  nature,  tat 
court  would  interfere  to  (riant  i 
tion  for  twenty-four  hours  only 
that  lime  the  defendant  might  acquire 
us  good  a  right  as  the  plaintiff.    Undsr 
such  circumstances,  therefore,  I  ihotM 
doubt  very  much  whether  a  00 
equity  ought  to  interfere  to  protect  * 
title   founded    merely  on    a  per*11"1 
calculation,  which  any  other  in-lividu*1 
would  be  equally  competent  to  make. 
See  also  Bailv   r.  Taylor,   1  Ihas.  • 
My.   76. 
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defence  were  a  good  one,  the  protection  guaranteed  to  literary 
property  would  be  defeated  in  numerous  cases. 

Account  of  Profits  may  be  Ordered  when  Injunction  Refused. 
—  When  the  court  refuses  to  grant  a  temporary  injunction, 
it  may  order  the  defendant  to  keep  an  account  of  Bales  and 
profits  until  the  final  disposition  of  the  case.1 


Permanent  Injunction. 

Injunction  Granted  when  Material  Piracy   Clear. — -Tire    facta 

necessary  to  determine  the  question  of  piracy,  and  its  extent, 
having  been  ascertained  by  the  master  or  otherwise,  the  case 
will  be  brought  to  a  final  hearing  when  the  court  will  decide 
whether  the  plaintiff  is  entitled  to  a  permanent  injunction  and 
other  relief.  Where  the  plaint) fTs  title  has  been  established, 
and  it  appears  that  a  whole  or  a  material  and  valuable  part  of 
the  defendant's  publication  is  piratical,  a  permanent  injunction 
is  usually  granted. 

Injunction  may  be  Refused  in  Doubtful  Case.  —  But  in  a 
doubtful  case  the  court  may  refuse  to  interfere  unless  it  is 
reasonably  satisfied  that  piracy  Las  been  committed.8  In 
Murray  v.  Bogue,  Vice-Chancellor  Kindersley  said :  "  On  the 
whole,  my  conclusion  is,  that  I  cannot  say  that  the  defendant, 
in  his  work,  makes  an  unfair  use  of  the  plaintiff's.  I  am  not 
absolutely  satisfied  that  the  use  made  of  it  might  not  by  another 
judge  be  looked  at  in  a  different  light ;  but  I  cannot  satisfy  my 
mind  that  there  is  that  unfair  use  which  would  justify  me 
in  restraining  the  publication  of  the  defendant's  work.  The 
injunction  must  therefore  be  refused."8 

Actual  Damage  Need  not  be  Proved.  —  When  a  material 
piracy  is  shown,  the  plaintiff  will  not  be  required  to  prove  act- 
ual damages.  u  Then  the  only  question,"  said  Vice-Chancellor 
Sliadwell,  ,k  is  whether  there  has  been  such  a  damnum  as  will 
justify  the  party  in  applying  to  the  court;  because  injuria 
there  clearly  has  been.  What  has  been  done  is  against  the 
right  of  the  plaintiff.     Now,  in  my  opinion,  he  is  the  person 


1  See  pott,  p.  533. 

1  Murray  v.  Bogue,  infra ;  Spiers  i>. 


Brown,  6  W.  R.  362;  Jollie  v.  Jaques, 
1  Blatchf.  018.  626. 
«  1  Drew.  363,  870. 
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beat  able  to  judge  of  that  himself ;  and,  if  the  court  does 
Bee  that  there  has  been  any  thing  done  which  tends  to  an  injury, 
I  cannot  but  think  that  the  safest  rule  is  to  follow  the  legal 
right  and  grant  the  injunction." 1 

Injunction  Granted  when  Action  for  Penalties  cannot  be 
Maintained,  —  An  injunction  may  be  granted  against  the  pirat- 
ical publication  of  a  copyright  work,  although  the  plaintiff  may 
not  be  entitled  to  maintain  an  action  for  the  penalties  and  for- 
feitures imposed  by  the  statute.  A  strict  compliance  with  the 
statutory  provisions  is  essential  to  the  maintenance  of  such 
action.  Tims  a  seller  or  importer  is  made  liable  to  the  statu- 
tory penalties  only  when  he  knowingly  commits  piracy.  But 
ignorance  of  wrong  is  no  defence  in  a  suit  to  prevent  the  repe- 
tition of  the  wrong  by  stopping  the  piratical  publicati' 
in  a  court  of  law  the  plaintiff  must  show  a  good  legal  title: 
but  in  a  court  of  equity,  as  has  been  shown,  an  equitable  title 
is  sufficient.  The  principle  on  which  injunctions  are  granted 
when  an  action  for  the  penalties  cannot  be  maintained 
same  as  that  on  which  an  action  for  damages  may  be  brought 
under  the  statute,  although  the  defendant  may  not  be  liable  to 
the  penalties  and  forfeitures  imposed.2  M  Though  a  party," 
said  Viee-Chancellor  Wigram,  "  is  liable  to  be  restrained  by 
injunction  from  printing  a  work,  the  copyright  of  which  is  in 
another  person,  that  does  not  make  him  an  offender  within  the 
act,  unless  the  case  brings  him  within  the  precise  situation 
contemplated.  The  act  is  remedial  to  some  extent,  but,  so  far 
as  the  forfeiture  is  imposed,  it  would  be  construed  - 


'  Campbell  v.  Scott.  11  Sim.  89. 
"It  appears  to  me  that  an  infringe- 
ment has  taken  place  ;  and  that,  as  to 
damage,  the  view  taken  by  Shadwell, 
V.  C,  in  Campbell  v.  Scott,  is  correct, 
that  whan  mot  the  court  lias  found 
that  there  is  'injuria*  the  plain  till' 
ought  to  be  allowed  to  judge  of  the 
'  damnum  ; '  who  can  tell  to  what  extent 
she  may  be  prejudiced  by  the  best  por- 
tions of  her  work  being  printed  and 
■old  without  her  consent  ?  It  would 
be  very  difficult  for  any  jury  to  arrive 
at  an  exact  conclusion  upon  that  sub- 
ject." Wood.  V.  I\,  TJnsh-y  i.  Lucy, 
88  L.  J.  h.   B.   (Ch.)   630.    See  also 


Kelly  r.  Hooper,  4  Jur.  21 ;  9* 
Maugham.  11  Sim.  61,  63;  Morro  ft 
AahbM  Law  Rep  7  Bq.  41.  See  Ch»p 
XVI.,  under  What  Amount*  to  1*11*7. 
where  ia  given  the  opinion  of  Tina1*!. 
C.  J.,  in  Planche  v.  Brahatn,  4  Biog 
Iff.  C.  ll>,  wMl  the  apjiroval  of  hod 
O'Hagan  in  Chatterton  «•.  Cave,  SApP- 
Cm.  4'J8,  that  the  penalties  for  repre- 
senting a  drama  mav  be  recovered  wi- 
der 3  &  4  Will.  IV  c  16,  witlKwt 
showing  any  damage.  Sea  also 
p.  478,  note  2. 

M-e  ante,  p.  473. 

3  Colhurn  v.  Simras,  2  Hare,  W- 

See  also  Abernethy  v.  Hutchiwuo.  1 
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Injunction  against  any  "Wrong-doer. — An  injunction  against 
the  seller  will  not  be  refused  on  the  ground  that  the  plaintiff 
has  not  proceeded  against  the  publisher.1 

Where  there  are  two  or  more  distinct  acts  of  infringement, 
without  privity  between  the  wrong-doers,  the  latter  cannot  be 
joined  as  defendants  in  one  suit.2 

Injunction  may  be  Refused  when  Firaoy  Slight  —  When  only 
a  small  part  of  the  defendant's  publication  has  been  copied 
from  that  of  the  plaintiff,  the  piracy  may  be  so  slight  as  to 
create  a  doubt  whether  it  is  a  proper  case  for  the  interference 
of  a  court  of  equity.  The  matter  copied  may  be  ao  inconsid- 
erable in  quantity  or  value;  it  may  form  so  small  a  part  of  the 
publication  complained  of,  and  be  so  scattered  through  it ;  the 
piracy  may  cause  so  little  injury  to  the  plaintiff,  and  enjoining 
the  defendant's  publication  may  lead  to  consequences  so  Beri- 
ous  to  him, —  that  an  injunction  will  produce  a  mischief  far 
greater  than  that  sought  to  be  prevented.  In  such  case,  the 
court  may  leave  the  plaintiff  to  seek  his  remedy  at  lair.1 
M  The  piracy  proved,"  said  Lord  Gottenham,  "  may  be  so  in- 
considerable, and  so  little  likely  to  injure  the  plaintiff,  that  the 
court  may  decline  to  interfere  at  all,  and  may  leave  the  plain- 
tiff to  his  remedy  at  law."*  And  eo,  in  Mawman  v.  Tegg, 
Lord  EKlon  said :  "But,  after  the  quantity  of  matter  which  has 


Hal]  &  Tw,  28,  40.  In  a  case  under  27 
(ien.  Ill,  c.  38,  relating  to  copyright  in 
designs.  Lord  Chancellor  Lynd  hurst 
(aid :  "It  does  not  appear  to  me  that 
the  provisions  by  which  a  remedy  is 
piven  by  the  act,  for  infringement  of 
the  right,  takes  away  the  jurisdiction 
of  this  court.  That  jurisdiction  is  in  my 
opinion  founded  on  the  first  part  of  the 
clause,  which  gives  the  right  of  pmp- 
tnd  whirh  I  consider  to  be  a 
substantive  and  independent  part  of  the 
set."     Sheriff  v.  Coates,  1  Rusi.  &  My. 

>  Greene  v.  Bishop,  I  Cliff  186. 
"  Vendors  are  liable  for  the  sale  of  a 
book  which  invades  the  copyright  of 
another,  on  the  same  principle  and  for 
the  same  reasons  theft  the  vendor  *A'  n 
machine  or  other  meclianical  structure, 
in  the  case  of  patent  rights,  is  held  Ha- 
lite for  selling  the  manufactured  article 


without  the  license  or  consent  of  the 
patentee;  and  no  reason  is  perceived 
for  withholding  from  the  complainant 
the  common  remedies  for  the  injuries 
he  has  suffered  by  the  nets  of  the  re- 
spondent, merely  because  he  has  elected 
to  seek  redress  in  this  district,  instead 
of  going  into  another  district  to  pursue 
it  against  the  publishers."  « 'liflonl,  J., 
Ibid.  208. 

»  Hilly  n  Doig,  2  Ves.  486. 

8  Br.  Baily  r.  Taylor,  8  L.  J.  (Ch.) 
08;  Mawman  v.  Tegg,  2  Russ.  386; 
Lewis  t>.  Fullarton,  2  Beav.  6;  Bell  v. 
Whitehead,  8  Jur.  68  ;  Sweet  v.  Cater, 
11  Sim.  672,  680;  Campbell  t».  Scott, 
Ibid.  31 ;  Bohn  v.  Rogue,  10  Jur.  420; 
Jan-oHl  ir.  Hey  wood,  18  W.  R.  279. 
Am.  Webb  v.  Powers,  2  Woodb.  &,  M. 
497;  r.reene  ■,  Bishop,  1  Cliff.  186. 

4  Lewis  v.  Fullarton,  2  Beav.  11. 


524 


THE  LAW  OP  COPYRIGHT  AND  PLAYRIGBT. 


been  copied  has  been  thus  ascertained,  the  quantity  of  matte 
not  piratical  with  which  the  piratical  matter  has  been  int>r- 
mixed  is  still  a  circumstance  of  great  importance.  For,  though 
this  court  has  long  entertained  the  jurisdiction  or  profc 
literary  property  by  injunction,  there  may  be  much  doubt 
whether  it  would  exercise  the  jurisdiction  where  only  a  few 
pirated  passages  occurred,  and  would  not  rather  in  such  a  case 
leave  the  complaining  party  to  his  action  at  law."  i 

No  general  rule  can  be  laid  down  for  determining  what 
course  should  be  followed  under  such  circumstances.  It  will 
depend  on  the  facts  in  each  case.  "  It  must  appear,"  sai< 
Chancellor  Shadwell, "  where  a  complaint  is  made  to  this  court 
that  the  piracy  has  either  been  of  what  is  called  '  a  large  part' 
or  of  *  a  material  part.' "  a 

The  value  of  the  matter  taken  will  often  be  a  more  importaut 
consideration  than  the  quantity.8 

When  Consequences  to  Defendant  Considered-  —  When  the 
piracy  is  important,  and  the  consequent  injury  to  the  plaintiff 
material,  an  injunction  is  usually  granted,  notwithstanding  the 
serious  consequences  to  the  defendant ;  *  unless  perhaps  tin-re 
is  a  marked  inequitable  disproportion  between  the  wrong  com- 
plained of  and  the  remedy  asked.  But,  where  the  ohjectionuMc 
matter  forms  but  a  small  part  of  the  defendant's  publication,  the 
court  will  compare  the  damage  done  to  the  plaintiff  with  that 

i  2  Runs.  394.  "  Decided  cases 
have  been  cited  tij  the  counsel  for  the 
respondent,  which  show  that,  when  the 
Invasion  of  a  copyright  is  slight,  and 
the  copying  consists  of  indefinite  or 
small  parts,  so  scattered  through  the 
work  that  it  is  difficult  or  nearly  impossi- 
ble to  estimate  either  the  amount  of  the 
injury  to  the  complainant,  or  the  profit 
to  the  respondent,  relief  in  equity  has 
sometimes  been  refused,  and  the  pnrly 
turned  over  to  his  remedy  at  law. 
Those  decisions  were  doubtless  correct 
as  applied  to  the  facts  and  circumstances 
umler  which  they  were  made  ;  but  it  is 
clear,  both  from  the  finding  of  the  mas- 
ter and  alt  the  evidence  on  which  it  is 
based,  that  no  such  difficulty  can  arise 
in  this  case  ;  and  consequently  I  hold 
that  the  complainant  is  entitled  to  an 
injunction,  to  be  limited  according  to 


the  second  rinding  of  the  matter,  md 
also  to  an  account."  Clifford,  J-. 
Greene  v.  Bishop,  1  Cliff.  203. 

8  Bohn  r.  Bogue,  10  Jar.  420. 

8  Br.  Bramwell  r.  Halcotnb,  8  My 
&  Cr.  ":;7;  Hell  c.  Whitehead,  8  Jur 
68 ;  Kelly  v.  Hooper,  4  Id.  21 :  OWf* 
bell  f.  Scott,  11  Sim.  »1  ;  Tindrv  r 
Lacy,  1  Hem.  &  M.  747,  7 
Gray  v.  Russell,  1  M  rv  11.  *1 
Story's  Executors  r.  Holeomk'.  4  Ifc 
Lean,  806,  809;  Farmer  r.  Cslwt 
Lithographing,  Engraving,  4  M*p- 
Publisbing  Co.,  6  Am.  L  1 
174.    Baa  aata,  p.  414 

*  Mawman    i>.  Teg*.  2  Rum.  8$a; 
Lewis  v.  Fullartou,  2  Bear.  8 
e.  Wildy,  ly  L  J.n.  4.  (CI.. I  I 
rence  v.  Dana,  2   Am.  L.  T.  K  "  '■ 
402,  see  pott,  pp. 
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which  the  defendant  will  sustain  if  the  injunction  is  granted 
and  will  hesitate  to  destroy  the  entire  work  in  order  to 
redress  a  very  slight  injury.1  The  court  must  sometimes 
M  incur  the  hazard  of  occasioning  finally  some  injurious  con- 
sequence to  one  party  or  the  other  ;  "  3  and  the  aim  will  be 
to  take  that  course  which  is  most  equitable  in  view  of  all  the 
circumstances.  "  It  appears  to  me,"  said  Lord  Langdale, 
M  that  an  injunction  ought  to  be  granted  whenever  it  appears 
by  sufficient  evidence  that  a  copyright  exists,  and  that  piracy 
has  been  committed  to  an  extent  which  is  likely  to  be  seriously 
prejudicial  to  the  plaintiff ;  and  that  the  extent  of  the  injunc- 
ti«>n  must  depend  on  the  amount  of  the  proof  and  the  nature 
of  the  work."  8 

Illustrations  of  Material  Quantity  and  Talus.  —  The  court  did 
not  hesitate  to  grant  an  injunction,  where  the  defendant's  pub- 
lication consisted  of  two  volumes  containing  eight  hundred  and 
sixty-six  pages,  of  which  three  hundred  and  nineteen  pages  of 
letters  had  been  copied  from  the  plaintiff's  work,  which  was  in 
twelve  volumes,  and  contained  six  thousand  seven  hundred  and 
sixty-three  pages  ;*  or  where,  in  a  compilation  of  seven  hundred 
ami  ninety  pages,  consisting  chiefly  of  selections  of  poetry,  six 
entire  poems  and  extracts  from  others,  the  whole  amounting 
to  eighteen  pages,  had  been  copied  from  The  Poetical  Works 
of  Thomas  Campbell.6  In  Kelly  v.  Hooper,  it  appeared  that 
from  the  plaintiff's  directory  of  eight  hundred  and  seventy 
pages,  only  three  and  a  half  pages  had  been  taken  ;  but  these 
formed  a  large  part  of  the  defendant's  almanac,  and  consti- 
tuted its  chief  value.  An  injunction  had  been  obtained  ex 
parte,  and  was  continued.0  Where  the  defendant  had  published 
in  two  numbers  of  a  periodical  detached  extracts  amounting  to 
six  or  seven  pages,  from  a  farce  of  forty-two  pages,  an  injunc- 
tion was  granted  ;  but,  on  motion  to  make  it  perpetual,  it  was 
dissolved,  on  the  ground  that  the  quotations  had  been  made  for 
purposes  of  criticism.7    In  Cobbett  v.  Woodward,  the  court 


i  Spottiswoode  v.  Clarke,  2  Phillips, 
1M;  M'Neillo.  Williams,  11  Jur.  344; 
X*ike  r.  Nicholas,  Law*  Rep.  6  Cli.  251 ; 
"Webb  v.  P.ncL-rs,  2  Woodb.  &  If.  197. 

a  Lord  Eldon,  Hogg  v.  Kirby,  8  Ve*. 
226. 

*  Lewis  v.  Fullarton,  2  Bear.  12. 


*  Folsom  if.  Marsh,  2  Story,  100. 

*  Campbell  v.  Scott,  11  Sim.  81. 

*  4  Jur.  21. 

'  Whittingham  v.  "Wooler,  2  Swans. 
428.  See  also  Bell  t-.  Whitehead,  8 
Jur.  68. 
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said  that  the  plaintiff  was  entitled  to  an  injunction,  if  he 
thought  it  worth  taking,  against  eight  lines  which  were  found 
to  be  piratical  in  the  defendant's  publication,  the  Illustrated 
Furnishing  Guide,  and  which  had  been  taken  from  the  plain- 
tiff's New  Furnishing  Guide.1  In  Mawnian  v.  Tegg,  an  affidavit 
was  made  by  the  defence  that,  from  the  plaintiff's  work,  the 
Encyclopaedia  Metropolitana,  published  in  nine  parts,  and  con- 
taining upward  of  two  hundred  and  twenty-seven  thousand 
lines,  two  thousand  one  hundred  and  sixty  lines  had  been  used 
in  various  articles  in  the  London  Encyclopaedia,  Lord  Eldon 
appears  to  have  thought  that  it  was  a  proper  case  for  in 
injunction ;  but  referred  the  matter  to  a  master  to  report  is 
to  the  precise  extent  of  the  piracy,  and  to  point  out  the  parte 
copied.2 

In  Chappell  v.  Davidson,  where  the  chief  complaint  was  of 
the  unlawful  use  of  the  title  of  the  plaintiff's  song,  Vice- 
Chancellor  Wood  said  :  "  I  do  not  think  it  is  necessary  to  lay 
stress  on  the  imitation  of  two  bars  of  the  music.  That  is  only 
a  question  of  copyright  j  and  certainly,  if  the  plaintiffs  intend 
to  insist  upon  it  as  copyright,  I  should  have  to  hear  them  in 
reply  upon  that,  and  to  put  them  to  an  action  on  terms,  t>of<>rc 
I  could  continue  the  injunction." 8  hi  Pike  P.  Nicholas,  on 
appeal,  the  court  having  found  that  the  defendant  had  copied 
from  the  plaintiff's  publication  one  passage  which  hud  l>een 
quoted  from  another  author  by  the  plaintiff,  held  that  this, 
though  under  the  circumstances  it  might  be  piratical,  n 
sufficient  ground  for  an  injunction.4  In  Webb  v.  Powers,  where 
it  appeared  that  there  were  scattered  through  the  defci 
work  only  about  twenty  or  thirty  lines  of  the  seven  thousand 
contained  in  the  plaintiff's,  and  that  they  had  been  tak< 
out  any  animu*  furandi^  the  court  thought  that  whatever  dam- 
age the  plaintiff  had  sustained  could  be  more  properly  remedied 
at  law,  and  that  it  would  be  inequitable  to  destroy  the  defend- 
ant's publication  in  order  to  redress  so  slight  a  wrong.6 

407. 


»  Law  Rep.  14  Eq 
J  2  Ruu.  886. 

•  2  Kay  &  J.  129. 

«  Law  Rep.  BCtuflGL 

*  a  Woodb.  &  M.  4»7.  "  So  srnnll 
a  quantity,"  said  Woodbury,  J.,  "indi- 
cates rather  illustration,  and  comports 


with  the  preface  acknowledging  »** 
from  the  plaintiff's  work,  but  Jn*inJ 
some  different  and  material  purpoee* 
to  accomplish,  and  not  being  a  maun* 
substitute  with  no  essential  change 
Ibid.  620. 
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In  Bell  v.  Whitehead,  it  appeared  that  the  defendant  had 
published  in  the  Railway  Times,  a  weekly  publication,  about 
four  and  a  half  pages  copied  from  an  article  oF  nineteen  pages 
in  the  Monthly  Chronicle.  Lord  Chancellor  Cottenham  dis- 
solved the  injunction,  which  had  been  granted,  chiefly  on  the 
ground  that  the  extracts  had  been  made  for  the  purpose  of 
criticism.  But  he  said :  "  Here  the  value  of  the  extract  is  very 
minute  and  trifling ;  and,  if  there  were  nothing  else  in  the  case, 
the  extreme  minuteness  of  value  in  the  extract,  and  of  injury 
sustained  by  the  plaintiff,  would  be  sufficient  to  induce  the  court 
not  to  interfere."  • 

A  court  of  equity  will  not  lend  its  aid  to  the  protection  of 
what  is  utterly  insignificant.  But,  generally,  where  the  value 
or  importance  of  the  plaintiff's  publication  appears  to  be  small, 
the  law  will  be  construed  with  much  liberality  in  his  favor.  If 
his  production  is  a  proper  subject  of  copyright,  although  it  may 
be  of  little  worth  or  consequence,  he  is  vested  with  a  right 
which  the  law  promises  to  protect. a 

Form  of  the  Injunction. 

Injunction  Granted  only  against  Piratical  Part.  —  The  rule  is 
settled  in  English  and  American  chancery  practice  that,  where 
only  a  part  of  a  book  is  piratical,  the  remedy  will  not  be  ex- 
tended beyond  the  injury.  Hence,  although  the  court  may  be 
satisfied  that  piracy  has  been  committed,  a  permanent  injunc- 
tion is  not  usually  granted  until  the  extent  of  the  infringement 
has  been  ascertained,  and  then  only  the  objectionable  part  will 


i  8  L.  J.  ■•  b.  (Ch.)  142;  s.  c  8  Jur. 
68. 

*  Sheriff  ft  Coates,  1  Rum.  &  My. 
lay,  167;  Cobbett  v.  Woodward,  Law 
Kep.  14  Kq.  407  ;  Folaom  ft  Marsh,  2 
.  10y-ll2;  Woolscy  u.  Jiuld,  4 
Dutr.  (N  Y.J  37U.  In  the  case  first 
dtcil.  Lord  Chancellor  Lyndhurst  said: 
"It  was  said  that  (lie  court  ought  not 
to  interfere  on  account  of  the  small 
value  of  the  property  in  litigation.  It 
is  true  that,  as  to  the  particular  pieces 
of  calico,  or  possibly  as  to  the  indi- 
vidual pattern,  it  may  not  be  of  much 


value.  But,  considering  this  as  a  gen- 
eral question,  and  as  one  affecting  the 
manufacture,  the  subject  is  one  of 
great  value." 

"  It  has  been  said,"  remarked  Lord 
Abinger,  "  that  the  case  is  too  unim- 
portant to  be  so  dealt  with  ;  but  the 
same  principles  must  be  acted  upon 
whether  the  piracy  consists  merely  in 
the  adaptation  of  opera  music  to  qua- 
drilles, or  in  extracting  original  airs 
from  the  finest  operas  of  Rossini  or 
Mozart."  D'Alraaine  ft  Booeey,  1  Y. 
&  C.  Exch.  802. 
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be  restrained.1  But,  when  an  important  and  distinct  part  of 
the  defendant's  work  is  clearly  piratical,  the  publication  of  that 
part  may  be  restrained  before  the  nature  of  the  rest  is  ascer- 
tained.3 

Again,  so  much  of  the  book  complained  of  may  lie  found  (o 
have  been  unlawfully  copied  that  an  injunction   against  the 
piratical  part  will  have  the  practical  effect  of  destroying  the 
whole.     In   such   case,  it   may  be    unnecessary   to   ascertain 
the  full  and  precise  extent  of  the  piracy.8    Thus,  in  Lewi 
Fullarton,  Lord  Langdalo,  having  satisfied  himself  that  a  larg« 
part  of  the  defendant's  work  was  piratical,  that  the  parts  which 
had  been  examined  and  compared  afforded  u  fair  indications" 
of  the  character  of  the  rest,  and  that  if  what  was  known  to  be 
unlawful  were  taken  away  u  there  would  be  left  an  imperfect 
work,  which  could  not  to  any  useful  extent  serve  the  purposes 
of  a  gazetteer,"  granted  an  injunction  against   the  piratical 
parts  without  examining   the   others.4     In  a  case   somewhat 


1  Br.  Maw  man  v.  Tegg,  2  Rubs. 
885;  Lewi*  v.  Fullarton,  2  Bear.  6; 
Jarrold  v.  Iioulaton,  3  Kay  &  J.  708  ; 
Kelly  »;.  Morris,  Law  Rep.  1  Eq.  097  ; 
".  Stanford,  8  Id.  718;  Morris  v. 
Ashbee,  7  Id.  34  ;  Pike  v.  Nicholas,  Law 
Rep.  5  Ch.  251 ;  Hogg  v.  Scott,  Law 
Hep.  18  Eq.  444;  Smith  p.  Ctintto,  81 
L.T.N,  a.  775.  Am.  Foleom  v.  Marsh, 
2  Story,  10O;  Story's  Executors  u, 
Hokonibe,  4  McLean,  80G;  Greene  v. 
Bishop,  1  Cliff.  186  ;  Daly  v.  Palmer, 
6  Bhtlchf.  2o6;  Lawrence  v.  Dana,  2 
Am.  L.  T.  R.  w.  s.  40& 

-   ludly  v.  Morris,  npfoj, 

*  "  I  do  not  think,"  said  the  V  ice- 
Chancellor  in  Stevens  »>.  Wildy,  "  1  am 
bound  to  go  through  the  whole  hook ; 
but  1  apprehend  that  the  law  at  pres- 
ent is  in  conformity  with  the  old  Roman 
law,  which  is,  that,  if  the  defendant  will 
take  the  plaintiffs  corn  and  mix  it  with 
his  own,  the  whole  should  he  taken  to 
be  the  plaintiff's  ;  and,  alter  the  defend- 
ants in  this  case  have  taken  so  much 
as  I  see  has  been  taken,  I  think  the 
injunction  ought  to  be  granted."  10  L. 
J.  n.  s.  (Ch.)  ISO. 

4  Lewis  v.  Fullarton,  2  Ueav.  G,  14. 


"  It  appears  to  me,"  said  Lord  Laofr 
dale,  "  that  an  injunction  on^M  to  b» 
granted,  whenever  it  appears,  bjrtoffl- 
cient  evidence,  that  a  copyright  e«m«. 
and  that  piracy  has  been  committal  to 
tin  extent  which  is  likely  to  be  f«ri- 
ously  prejudicial  to  the  plaintiff:  and 
that  the  extent  of  the  injunction  i 
depend  on  the  amount  of  jn 
nature  of  the  work.  The  plaintift 
the  present  case  ask  for  an  injoi 
to  re-train  the  defendant  from  publuh- 
ing  tlie  whole  or  any  part  I 
ant's  gazetteer.  As  it  appears  from  the 
evidence  that  there  are  parts  of  the 
defendant's  gazetteer  which  are  m* 
borrowed  from  the  plaintiff's  « 
cannot  grant  an  injunction  in  '!•"•* 
terms ;  and  it  become*  a  q> 
whether  an  injunction  should  be 
granted  in  general  terms  against  inch 
parts  as  have  been  pirated,  or  whelk' 
means  should  be  taken  to  ascertain 
what  particular  parts  have  been  pi- 
rated, in  order  that  the  publication  of 
those  particular  parts  may  be  re- 
strained. Now  it  appears  to  me,  b<* 
it  must  be  admitted,  by  absolute  proof 
and  demonstration,  for  the  two  worki 
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similar,  Lord  Eldon,  before  granting  an  injunction,  referred 
the  matter  to  a  master  to  report  the  extent  of  the  infringe- 
ment.1 

Entire  Work  may  be  Restrained  when  Piratical  Part  cannot  be 
Separated.  —  When  the  part  which  has  been  copied  from  the 
plaintiff's  work  can  be  separated  from  that  which  has  not  been 
so  copied,  an  injunction  will  be  granted  only  against  the  ob- 
jectionable part  or  parts.  But  if  the  original  and  the  piratical 
matter  are  so  mixed  in  the  publication  complained  of  that  they 
cannot  be  distinguished,  then  the  entire  work  may  be  re- 
strained on  the  principle  that  whoever  wrongfully  mixes  the 
matter  of  another  with  his  own  must  suffer  the  consequences  a 


hare  not  been  examined  in  every  part, 
bnt  upon  proof  and  demonstration  as  to 
part,  and  as  to  the  rest  by  strong 
inference  and  presumption,  arising 
from  the  proof  given  as  to  those  parts 
to  which  the  proof  applies,  and  from 
the  nature  of  the  work  and  the  circum- 
stances under  which  it  is  proved  to 
hare  been  composed,  that  if  the  parts 
pirated  were  taken  away,  though  some 
articles  would  remain  in  their  entirety, 
yet  the  greater  number  would  be  left 
in  a  state  so  imperfect  and  incomplete, 
that  the  defendant's  work  would  lose 
its  distinctive  and  useful  character  as  a 
gazetteer. 

"  If  the  defendant  were  desirous  to 
avail  himself,  as  he  has  an  undoubted 
right  to  do,  of  any  original  matter  of 
his  own,  or  of  any  matter  which  lie  has 
fairly  taken  from   other  sources,  he 
would,  I  think,  be  under  the  necessity 
of  recomposing  his  work,  for  the  pur- 
pose of  separating  that  which  appears 
to  me  to  have  been  improperly  taken 
from  the  plaintiff's  work.    Lord  Eldon 
says,  'In  the  cases  which  have  come 
before  me,  my  language  lias  been,  that 
there   must  be  an  injunction  against 
such  part  as  lias  been  pirated,  but  in 
those  cases  the  part  of  the  work  which 
was  affected  with  the  character  of  pi- 
racy was  so  very  considerable,  that,  if  it 
were  taken  away,  there  would  have 
been  nothing  left  to  publish  except  a 
few    broken  sentences'  [Mawman   v. 
Tegg,  2  Buss.  899];  and  it  was  be- 


cause the  evidence  before  him  did  not 
enable  him  to  approach  sufficiently  to 
that  result,  that  he  made  the  particular 
order  which  he  did  in  that  case. 

"But  in  this  case,  having  availed 
myself  of  the  evidence  which  lias  been 
so  industriously  collected  during  the 
long  time  that  this  motion  was  pend- 
ing, and  having  read  with  great  care 
all  the  affidavits  laid  before  me,  and 
more  particularly  the  affidavits  of  Mr. 
Holliday  and  Mr.  Cunningham,  I  think 
that  I  have  reasons,  on  which  I  ought 
judicially  to  act ;  for  considering  that 
the  parts  of  the  work  which  have  been 
examined  and  compared  afford  fair 
indications  of  the  nature  and  character 
of  those  parts  of  the  works  which 
have  not  yet  been  examined  and  com- 
pared; and  it  appearing  tome,  under 
these  circumstances,  that,  if  the  parts 
affected  with  the  character  of  piracy 
were  taken  away,  there  would  be  left, 
I  cannot  say  nothing  but  a  few  broken 
sentences,  but  there  would  be  left  an 
imperfect  work,  which  could  not,  to  any 
useful  extent,  serve  the  purposes  of  a 
gazetteer,  I  think  that  I  ought  to  grant 
an  injunction,  to  restrain  the  publica- 
tion of  the  parts  which  are  pirated, 
without  waiting  till  all  the  parts  which 
have  been  pirated  can  be  distinctly 
specified."    Ibid.  12. 

i  Mawman  v.  Tegg,  2  Russ.  385. 

2  Br.  Mawman  v.  Tegg,  supra ; 
Lewis  v.  Fullarton,  2  Beav.  11 ;  Col- 
burn  v.  Simms,  2  Hare,  554 ;  Stevens 
34 


530 


THE   LAW   OF   COPYRIGHT   AND   PLAYRIGHT. 


"Suggestion  is  made,"  said  Mr.  Justice  Clifford,  "that  it  will 
be  impossible  to  separate  that  which  is  original  from  that  which 
is  borrowed,  and  to  some  extent  the  suggestion  may  be  of 
freight;  hut  the  court  is  of  the  opinion  that  the  difficulties  in 
that  liulialf,  when  the  matters  pass  under  the  searching  exami- 
nation of  a  master,  will  be  much  less  than  is  apprehended  l*y 
the  parties.  Should  the  difficulty  in  any  instance  or  claw 
prove  to  he  insurmountable,  then  the  rule  in  equity  is,  that,  if 
the  parts  which  have  been  copied  cannot  be  separated  fmni 
those  which  are  original  without  destroying  the  use  of  tlie 
original  matter,  he  who  made  the  improper  use  of  that  whwh 
did  not  belong  to  him  must  suffer  the  consequences  of  so  doing. 
If  a  second  writer  mixes  the  literary  matter  of  another,  which 
is  under  the  protection  of  a  copyright,  with  his  own,  without 
the  license  or  consent  of  the  proprietor,  he  must  nevertheless 
be  restrained  from  publishing  what  does  not  belong  to  him; 
and  if  the  parts  of  the  work  cannot  be  separated,  so  t! 
injunction  prevents  also  the  publication  of  his  own  literary 
production  so  mixed  with  that  of  another,  he  has  only  himself 
to  blame."  *• 

Form  of  injunction.- — The  parts  of  the   publication  to  lie 
restrained  may  be  specified  in  the  injunction.2    Or,  the  defend- 
ant  may   be  enjoined    from    printing,  publishing,  sell: 
otherwise  disposing  of  any  copies  of  the  book  '*  containing  uny 


v.  Wildy,  I'J  L.J.  n.  s.  <Ch.)  190.  Am. 
Kmerson  v.  Dnvies,  8  Story,  796; 
W.  1.1,  v.  Power*.  2  Woodb.  &  M.  5*21; 
Lawrence  v.  Darin,  infra, 

"  As  to  live  hard  consequence* 
which  would  follow  from  granting  an 
injunction,  when  n  very  l«w  prnpor- 
lion  of  the  work  is  unquestionably 
original,  I  can  only  say  that,  if  the 
parts  which  have  been  copied  cannot 
be  eepnrated  from  those  which  nre 
original,  without  destroying  the  use 
nud  value  of  the  original  matter,  he 
who  1ms  made  nn  improper  use  of  that 
which  did  not  belong  to  him  must 
suffer  the  consequences,  of  so  doing. 
If  a  man  mixes  what  belongs  to  him 
with  what  belongs  to  me,  and  the 
mixture  be  forbidden  by  live  law,  he 
must  again  separate  them,  and  tic  must 


bear  all   the  mischief  and  toss  which 
the   separation   may  occasion.     1/  w 
individual  chooses  in  any  work  to  mix 
my  literary  matter  with  his  own,  hi 
must    he   restrained   from  pBblkh>H 
the  literary    matter   which  belong)  f" 
me [    and,    if   the    parts    of    lb*  *<** 
cannot    be   separated,    and    \' 
means  the  injunction,  which  reitrtiuM 
the  publication  of  roy  literary  mattrf, 
prevents  also  the   publican 
own  literary  matter,  he  has 
self  to  blame."     Lord  Elduii,  Mswnwti 
v.  Tegg.  2  Rubs.  3H0. 

1  Lawrence  v.  Dana,  2  Am  L  T  B 

:ly  i".   Morris,   Law  Rff| 
70:;;  Pike  v.  Nicholas,  Law  I 
200. 
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articles  or  article,  passages  or  passage  copied,  taken  or  color 
ably  altered  from"  the  plaintiff's  book  ; 1  or  M  from  doing  any 
other  act  or  thing  in  invasion  of  the  plaintiff's  copyright  in  the 
said "  book.2  Or,  the  injunction  may  be  directed  specially 
against  the  piratical  parts,  and  generally  against  any  unlawful 
copying  from  the  plaintiff's  work.3 

In  Dickens  v.  Lee,  where  an  injunction  had  been  granted 
enjoining  the  defendant  from  "copying  or  imitating  the  whole 
or  any  part  of  the  plaintiff's  book,'*  Vice-Cliancellor  Knight 
Bruce  struck  out  u  or  imitating,"  saying  there  was  no  precedent 
for  such  words,  but  without  expressing  an  opinion  whether  an 
injunction  would  properly  go  to  that  length.4 

lit  Daly  v.  Palmer,  the  defendant  was  enjoined  "from  the 
public  performance  and  representation,  and  from  the  sale  for 
public  performance  or  representation  of  the  '  railroad  scene*  in 
the  [defendant's]  play  of  After  Dark,  or  of  any  scene  in  sub- 
stance the  same  as  the  *  railroad  scene'  in  either  of  the  two 
plays  as  such  scene  is  herein  defined."  B 


Account  of  Profits. 

Besides  granting  an  injunction,  a  court  of  equity  will  take 
from  the  defendant  the  prolits  lie  has  made  by  the  publication 
Or  sale  of  the  piratical  work  and  give  them  to  the  plaintiff.6 
This,  however,  is  but  an  approximate  measure  of  the  damages 
which  the  plaintiff  has  sustained.    The  profits  realized  from 


•  Lewis   t».  Fulkrtnn,  2   Benv.  14; 
Jarrnl.l  »-.   II.hiIm.hi.  i  Kay  &.  J 
Hog)?  i  Bcott,  Law  Rep.  18  Eq.  468. 

»tt  r,  Stanford,  80  L.  J.  n.  8. 
(Ch.)  732.  See  also  Rotten  i\  Arthur, 
1  Hem.  &  M.  610. 

■  Jarrold  v.  Iloutston,  Scott  v.  Stan- 
ford. Mpro. 

4  8  Jttr.  185.  "  I  am  struck,"  he 
said,  "  v»it(i  the  absence  of  any  prece- 
dent for  the  use  of  those  words  In  any 
injunction  upon  a  case  mprely  liUrary  ; 
and  n*  I  »m  of  opinion,  if  I  rightly 
understand  it,  that  what  if  apprehended 
by  the  counsel  for  the  plaintiff  this 
court  would  restrain,  I  think  it  more 
prudent  and  safe  to  narrow  the  present 
injunction,  rather  than  to  leave  in  it  a 


word  apparently  new  in  such  cases, 
ninl  which  may  lie  susceptible  of  an  er- 
roneous interpretation.  I  tfiink,  there- 
fore, but  I  may  say  it  without  prejudice 
to  any  question  whatever,  without  in- 
tiinatirip  any  opinion  of  what  it  may  be 
lawful  or  unlawful  for  the  defiiulunt, 
in  the  way  of  imitation  or  supposed 
imitation,  to  do,  that  the  words  '  or 
imitating  '  should  he  struck  out." 

*  6  Blatchf.  271. 

•  Mawman  v.   Tegg,   2   Rhss.  S85f 
400;  Lewis  v,  Fullnrton,  2  Benv 
Colliurn  v.  Simms,  2  Hiire,  64:1.  660 j 
Kelly   v.  Hodge,  »  L.  T.  s.  I 
PtorpOBt  r.  Fowle,  2  Woodb.  &  M.  8  ; 
Stevens  v.  Gladding,  17  How.  447,  466. 
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the  sale  of  the  defendant's  publication  may  be  materially  less 
than  those  which  the  plaintiff  would  have  made,  had  thrre  been 
no  unlawful  interference  with  the  sale  of  his  work.1  On  the 
other  hand,  the  court  by  this  remedy  may  give  to  the  plaintiff 
a  sum  greater  than  the  amount  of  damages  he  has  bus: 
for  the  sale  of  his  work  may  not  have  been  materially  dimin- 
ished by  even  an  extensive  circulation  of  the  publication  com- 
plained  of.a 

Right  to  Account  Dependent  on  Right  to  Injunction — Tlie 
right  to  an  account  of  profits  is  dependent  on  the  right  to  an 
injunction.  "This  court,"  said  Sir  John  Leach,  M.  R,  Klm 
no  jurisdiction  to  give  to  a  plaintiff  a  remedy  for  an  alleged 
pirncy,  unless  he  can  make  out  that  he  is  entitled  to  the  equi- 
table intrrposilion  of  this  court  by  injunction;  and,  in  Rtt 
case,  the  court  will  also  give  him  an  account,  that  his  remeJv 
here  may  Iwi  complete.  If  this  court  do  not  interfere  ly  in- 
junction, then  his  remedy,  as  in  the  case  of  any  other  injury  to 
his  property,  must  be  at  law-"8 


5  "Though  keeping  an  account  of 
the  profits  may  prevent  the  defendant 
from  deriving  any  profit,  as  he  may 
ultimately  be  Obttgod  to  account  to  the 
plaintiff  for  all  his  gains,  yet,  if  the 
work  which  the  defendant  is  puo3ian  jog 
in  the  mean  time,  really  affects  the  sale 
of  the  work  which  the  plaintiff  seeks 
to  protect,  the  consequence  is,  that  the 
rendering  the  profits  of  the  former 
work  to  the  complaining  party  may 
not  be  n  satisfaction  to  hint  fur  what 
he  might  have  been  enabled  to  have 
made  of  his  own  work,  if  it  had  been 
tin-  mily  <nie  published  ;  for  he  would 
argue  that  the  profits  of  the  defendant 
as  compared  with  the  profits  which  lie, 
the  plaintiff,  has  been  improperly  pre- 
vented from  making,  could  only  I 
the  proportion  of  eight  shillings,  the 
price  of  a  copy  of  the  one  book,  to  one 
guinea,  the  price  of  a  copy  of  the 
other."  Lord  Eldon,  Mawman  v.  Tegg, 
2  Ran 

a  '■  It  is  true  that  the  court  does  not, 
DJ  M)  lOOOMItj  accurately  measure  the 
damage  sustained  by  the  proprietor  of 
an  expensive  work  from  the  invasion 


of  his  copyright  by  the  publication  of 
a  cheaper  hook.  It  is  impossible  to 
know  how  many  copies  of  the  tlasrar 
book  are  excluded   from   sale  ' 

BOaitkn  of  the  cheaper  one.   Tl» 
court,  by  the  account,  as  the  ne*»t 
approximation   which  it  can  m»k«  to 
jii-iice,  take*  from  the  wrung-doer  »ll 
the  profits  he  has  made  by  lib  pincv 
and  gives  them  to  the  party  who  luu 
been  wronged.    In  doing  this,  thercmn 
may  often  give  the  injured  party  »on»i 
intact,  than  he  ia  entitled  to;  for  »■ 
constat  that  a  single  additional  copjof 
the  more  expensive  book  would  lu»< 
been  sold,  if  the  injury  by  the  »<<■ 
cheaper  book  hud  not  been  commiM 
The  court  of  equity,  however,  doe*** 
give  any  thing   beyond  the  aoOO 
Wigram,   V .  I'.,  (.'olburn  r.   8". 
Hare, 

li.iily  r.  Taylor,  1  Rusi.  4 
Quoted  and  approved  in  Smith  • 
don  &  South- Weatern   Railway  O,  • 
Kay,   41.'..      See   I    Storv'<   K-i 
§  933;  also  Monk  v.   Harper  I  W* 
l'h.  (N.  Y.)  109. 
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Account  may  be  Ordered  before  Injunction  Granted.  —  But 
where  the  court  has  l>een  in  doubt  as  to  tin*  plaintiffs  right, 
and  lias  refused  to  grant  an  injunction  until  the  establishment 
of  that  right,  the  delendunt  has  been  ordered  to  keep  :m  account 
in  the  mean  time.1  On  the  mum  principle,  where  a  teui|»orary 
injunction  is  refused  in  consequence  of  doubt,  an  account  may 
be  ordered  to  be  kept  until  the  final  hearing,  when  it  will  be 
led  whether  or  not  the  profits  shall  l>c  paid  the  plaintiff. 

Account  Ordered  when  not  Asked  for.  —  Where   an   account 

■iot  specifically  asked  for,  it  may  lie  ordered  under  the  prayer 
for  general  relief.* 

Past  Sales.  —  Profits  of  past  sales  may  be  ascertained  from 
affidavits  made  by  or  on  behalf  of  the  defendant  ; 3  or  a  refer- 
ence to  the  master  may  be  ordered  for  that  purpose.4 

It  has  Iteeu  held  by  the  Circuit  Court  of  the  United  States, 
that  the  owner  of  the  copyright  is  entitled  to  the  profits  arising 
from  the  sales  on  commission  of  piratical  copies.6 


>  Wilkin*  v.   Aikin,    17    Ves.   422; 

Mawman  e.  Tegg,  2  Rum.  386;  Bpet 

tiswoode   v.    Clarke,    I    I'tiMipa,    164; 

111  9.  Williams,  11  Jur.  341 ;  Jollie 

r.  Jaquec,  1  Rlatehf.  818. 

.  rem  ■  Gladding,  17  How 
466,  ami  cases  there  cited. 

»  Hike  <     Nicholas,  20  L.  T.  *.  s. 
Ai-lly  -  II  I'.  N.s.887. 

'   Folsoiu   ».    II  M'iry,   100  ; 

iing.  infra 

-  wf.„,  ,.  ffliMfaf  7  OMCh 
"I  Mm  not  nwure,"  said  Mr  Justice 
i,  "that  this  question  has  ever 
been  made  in  a  copyright  or  patent 
ease."  After  referring  to  eases  of 
partnership  in  which  a  court  of  equity 
1  profit*  arising  fniin  sale* 
on  commission  to  be  accounted  lor,  lie 
continued  :  ■* The  jnri«ilietion   in 

vriirlit  r'!»t»  upon   a  similar  prut- 
If  the  proprietor  will  waive  In* 
aetion  for  damages,    Im    mny    have   nn 
lit  of   protlti,    upon   the   ground 
that  l hi.-  defendant  has,  hv  dealing  with 
ins  which  equita- 
bly belong  to  the  compiaimint      .\ n>  1  I 
■  no  tound  reason  for  restrict- 
ing those  gains   to  the  difference  be- 
|bt  out  ami  the  sale  price  of  the 


map  or  book,  or  limiting  the  right  to 
an  account  to  those  persons  who  hire 
sold  the  work  snlely  on  their  own 
Recount.  He  who  sells  on  commission 
does  in  truth  sell  on  his  own  Heeuunt, 
mi  far  as  he  is  entitled  to  a  percentage 
M  the  aiiiniint  of  the  sales.  What  he 
so  receives  is  the  gross  profit  coming 
to  him  from  the  proceeds  nf  tin 
And  what  he  so  receives  diminishes 
the  net  profit  of  the  one  who  employs 
hint  to  sell.  When  the  latter  is  railed 
on  tu  account,  he  has  an  sBoWPCa  lor 
the  commissions  he  has   paiil  .    bl 

sums,  though   part   of   the  gross 
profits  of  the  sales,  he  has  ni 
That    part    of   the  profit.*  ot   the  salts 
befaaj  in  the  hands  of  the  commission 
merchant,  the  consignor  is  not  ai  < 
tUe    for  them.     Hut    why    should  not 
the    commission     merchant,    who    has 
them,    account     for    them  *       He    was 
halile    to   an   action    for   damage*    far 
selling    That  right  i*  waived     l  think 
be  ciuiulil  pa>  over  lo  the  pro): 
in  |isn  of  lha  darJMgeSi  the  gain  he  has 
tiunle  from  the  Hlkss, 
to  me  i  fits  '  neces- 

sarily  or  when  cou»irued  in  reference 
to  the  subject-matter,  properly  has  so 


14  the  law  of  copyright  and  platright. 

Discovery. 

The  court  may  require  the  defendant  to  disclose  the  number 
of  piratical  copies  which  lie  has  printed,  imported,  or  Bold,  the 
number  on  hand,  the  proceeds  of  sales,  Ac.  But  the  defend- 
ant cannot  be  compelled  to  make  such  discovery  when  it  fill 
subject  him  to  forfeitures  and  penalties,  unless  these  are  waived 
l»y  the  plaintiff.1 

In  a  recent  English  case,  it  was  held  that  the  plaintiff  is 
entitled  to  a  discovery  of  tlio  sources  from  which  the  defend- 
ant's book  has  beeu  compiled.2  In  the  United  States,  courts  uf 
equity  have  no  jurisdiction  of  the  penalties  and  forfeitures  im- 
posed by  the  copyright  laws.  They  must  be  recovered  in  a 
court  of  law.3 

By  the  21  &  22  Vict.  c.  27,  s.  2,  passed  in  18o8,  English  courts 
of  chancery  were  empowered  to  assess  and  award  damages, 
either  in  lieu  of,  or  in  addition  to,  an  injunction;4  and  they 
have  this  jurisdiction  under  the  new  judicial  system.  Before 
the  statute  of  1858,  the  court  had,  in  one  case,  refused  to  give 
the  plaintiff  more  than  the  net  profits  of  the  defendant 
licatiun.5     But  in  Mawman  v.  Tegg,  Lord  Eldon  could  I 

restricted   a   meaning    as    to    exclude    equity  might  compel  the  defendant  to 
oommittioai  rewired  from  the  proceeds    deliver  up  to  the  plaintiffs  the 


■>l    mIm  of  the  property   of  the  com- 
plainant " 

'  Atwill  ,-.  Ferrctt,  2  Blatchf.  39, 
44  ;  Farmer  f.  Calvert  Lithographing, 
Engraving,  &.  Map-l'ublL*hing  Co.,  6 
Am.  I..  T.R  M:>,  170;  2Stnry"«  F.q.  Jur. 
§§  I8te,  14ti4,  MOB.  "It  is  nil  iiiLuti 
troveriille  principle  of  equity  law,  that 
a  defendant  ennnot  he  compelled  to 
in  ike  disclosures  in  answer  to  a  bill 
which  sucks  to  enforce  penalties  and 
forfeitures  against  him  by  nn-nns  of 
such  discoveries.  In  this  case,  the  bill 
oUfmi  a  forfeiture  tinder  section  7 
of  the  act  of  Feb.  8,  1881,  of  the 
plate*  and  pieces  of  music  on  hand. 
Hud  the  forfeiture  Wen  waived  by  the 
plaintiff,  the  defendants  might  be  com- 
pelled to  discliise  the  number  of  their 
publication*,  the  quantity  on  bend,  And 
the  amount  realized  from  sale *,  in  aid 
of  the  recovery  of  dumnges  in  a  suit  at 
law.     So  probably  on  such  discovery 


copies.     But  the  bill  is  clearly  f- 
dirt  ily    nqniring    the   defendant*  to 
convict   themselves   of  the  act  which 
carries  with  it  the  forfeiture  n*d 
Betts,  J.,  Atwill  v.  Ferrett,  • 

«  Kelly  r.  Wyman,  17  W.  H.  S* 
" '  It' T  charge  you,"  said  Jatnes 
"  with  having  taken  information  from 
my  book   and  you   derived   your  k> 
formation    from     original    sourcn,  1 
have  a  right  to  know  what  th<we ori|t»" 
nal  sources  were."     See  also  Tipping  *■ 
Clarke.  2  Hare,  .188. 

•  See  jtojtt,  p.  ots. 
4  Tiinlcy    V.    l-.i- y.    1    Hem 

717 ;  Jouneon  i   Wvait,  I 
s    is,    l'ike  »,  KIcholM,  Law  h>p. 
Ch.  280;  Cox  v  Land  &  WV 
Co.,   Law   Rep,  9  Eq.  824: 
Chattn,  III  L.  T 

*  Delf  V.   Delaniotte.  3  Kay  * 
581  :  8.  0.  8  Jur.  n  s.  988. 
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why  a  court  of  equity,  though  he  had  never  known  it  to  be 
done,  might  not  ascertain,  and  award  to  the  plaiutiff,  the  full 
amount  of  damages  which  he  had  sustained.1 

Role  of  Damages.  —  In  Pike  v.  Nicholas,  Vice-chancellor 
James  laid  down  the  following  rule  for  estimating  the  damages 
in  cases  of  piracy:  "The  defendant  is  to  account  for  every 
copy  of  his  book  sold,  as  if  it  had  been  a  copy  of  the  plaintiffs, 
and  to  pay  the  plaintiff  the  profit  which  he  would  have  received 
from  the  sale  of  so  many  additional  copies."  2 

Injunctions  on  other  Grounds  than  Infringement  op 
Copyright. 

Courts  of  equity  have  frequently  interfered  to  protect  the 
owner's  rights  in  a  literary  work  on  other  grounds  than  that  of 
violation  of  the  copyright,  and  have  granted  injunctions  against 
publications  which  were  not  piratical. 

Injunctions  Protecting  Titles.  —  There  can  be  no  copyright  in 
a  mere  title ; 8  but,  on  general  principles  of  equity,  an  injunc- 
tion will  be  granted  restraining  a  person  from  appropriating 
the  title  of  a  well-known  publication  for  a  rival  work.  Nor 
will  a  person  be  allowed  to  use  a  title  which  is  a  mere  color- 
able imitation  of  another,  for  the  purpose  of  misleading  the 
public  into  buying  one  publication  in  the  belief  that  it  is  the 
other.4    But,  when  the  exact  title  is  not  copied,  an  injunction 

i  Mswroan  r.  Tegg,  2  Russ.  400.         *  Br.  Hogg  v.  Kirby,  8  Ves.  216 ; 

"  If  the  principle  upon  which  tiie  court  Constable  v.  Brewster,  8  Sc.  Sess.  Cas. 

acts,"  said  the  Lord  Chancellor,  "  is  214 ;  Cliappell  v.  Sh'eard,  2  Kay  &  J. 

that  satisfaction  is  to  be  made  to  the  117 ;   Cliappell  v.  Davidson,  (in  eq.) 

plaintiff,  I  cannot  see,  though  I  never  Ibid.  128 ;    Cliappell  v.  Davidson  (in 

knew  it  done,  why,  if  a  party  succeeds  law)  18  C.  B.  194;  Prowett  v.  Morti- 

at  law  in  proving  the  piracy,  the  court  mer,  2  Jur.  n.  b.  414 ;  Ingram  v.  Stiff, 

should  not  give  him  leave  to  go  on  to  5  Id.  947 ;  Clement  v.  Maddick,  1  Giff. 

ascertain,  if  he  can,  his  damages  at  law;  98  ;  Bradbury  v.  Dickens,  27  Beav.  58 ; 

or  if,  after  applying  the  profits  which  Kelly  v.  Hutton,  Law  Rep.  3  Ch.  703; 

are  handed  over  to  him  by  the  defend-  Mack  v.  Petter  Law  Rep.,  14  Eq.  431 ; 

ants,  he  can  show  that  they  were  not  a  Ward  v.  Beeton,  19  Id.  207 ;  Metzler  v. 

satisfaction  for  the  injury  done  to  him,  Wood,  8  Ch.  I).  606  ;  Am.  Jollie  v. 

I  cannot  see  why  the  court  might  not  Jaques,  1  Blatchf.  618,  627  ;  Matsell  v. 

in  such  a  case  direct  an  issue  to  try  Flanigan,  2  Abb.  Pr.  n.  s.  (N.  Y.)  459; 

what  further  damnification  the  plaintiff  Osgood  v.  Allen,  1  Holmes,  185;  Benn 

had  sustained."  v.   LeClercq,   18    Int.   Rev.   lice.  94 ; 

2  Law  Rep.  6  Ch.  260.  Harte  v.  DeWitt,  1  Cent  Law  Jour. 

>  See  ante,  p.  145.  360. 
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will  not  be  granted,  unless  the  title  and  appearance  of  die 
defendant's  publication  are  designed  to  deceive  persons  %h> 
are  ordinarily  intelligent  and  careful.  Where  there  was  a  well- 
known  comic  paper  named  Punch,  and  another  called  Judy. 
and  the  defendant  issued  a  publication  with  the  title  Punch  and 
Judy,  the  court  held  that,  the  defendant  would  not  be  at  lilterty 
to  use  Punch  or  Judy  singly  as  a  title,  but  refused  to  restrain 
the  use  of  a  title  made  up  of  the  two  words,  for  the  reason 
that  it  was  not  such  as  to  deceive  persons  of  ordinary  intelli- 
gence.1 Where  the  plaintiff  had  simply  advertised  the  future 
publication  of  a  magazine,  to  be  called  Uclgravia,  the  court 
refused  to  restrain  the  defendant  from  using  the  same  title.3 


»  Bradbury  r.  Beeton,  18  W.  R.  33. 
"  Tlie  defendants,"  said  Vice-Chan- 
cellor Matins,  "clearly  have  no  rlgfat 
to  use  n  name  winch  is  calculated  to 
mislead  or  deceive  the  public  in  pur- 
chasing |  ami  if  I  thought,  on  the  whole, 
that  their  journal  was  calculated  to 
mislead  persons  of  ordinary  intelligence 
(for  these  are  the  persons  I  must  con- 
sider), I  should  grant  the  injunction. 
Now  Punch  is  well  knownlmlh  hum  me 
and  appearance,  and  its  price  is  three 
pence.  Could  any  one  be  misted  into 
buying  this  other  paper  instead,  which 
lias  the  words  Punch  and  Judy  printed 
on  it  in  distinct  letters,  with  a  different 
frontispiece,  and  its  price  a  penny  I  I 
n in  elenrly  of  opinion  that  the  mass  of 
mankind  would  not  he  so  misled." 
See  also  Sputtiswoode  r.  Clarke,  2 
Phillip*,  1~>I  ;  Simwden  r.  Noah,  Hop- 
kins Cli.  (N.  Y.)  SIHj;  Dell  r.  Locke, 
B  l'.iige  (N.  Y.).  7.".;  bum  '".  Daly.  7 
Jones  &  Sp.  (19  N.  Y.  Superior  Ct.  >  &1 1. 

a  Maxwell  r\  Hogg,  Law  Hep.  "2  Cli. 
M?,  "  That  expenditure  upon  a  work 
not  given  to  the  world,"  said  Lord 
Justice  Turner,  "can  create,  as  against 
tlie  world,  an  exclusive  right  to  carry 
OB  a  work  of  this  nature,  seems  to 
me  a  proposition  quite  incapable 
of  being  maintained.  It  never,  so 
far  as  I  am  aware,  lias  been  thought 
(hut  any  tUON  equity  e.\i?>ts,  Then,  if 
the  expenditure  uloiie  will  not 
such  a  right,  will  the  advertisements 
do  so  '      Such    an    advertisement    is 


nothing  more  than  an  announcement 
of  an  intention  on  the  part  of  the  plain- 
tiff to  publish  in  the  month  of  October 
following  a  work  under  a  given  title. 
(Vu  that  be  considered  as  cnnMihilinf 
in  him  an  equitable  title,  or  any  title, 
to  the  name  under  which  thai  I 
to  be  published  ?  If  it  is  to  be  consid- 
ered as  doing  eo,  the  consequi 
be  that,  without  having  made  in;  new 
publication  at  all,  he  might  iomr  M 
this  court  saying  :  '  I  have  auvertttfd 
my  intention  to  publish  la  <  tctober  i 
given  work  under  a  given  title,  *nd 
nobody  else  shall  publish  a  work  under 
that  title  until  I  have  had  an  npportu 
nity  of  bringing  my  work  before  the 
public'  He  doct  MOt  by  hi*  sJvertite- 
nients  come  under  any  obligation  w 
the  public  to  publish  the  work,  iwl 
therefore  the  effect  of  holding  Ihfrf" 
tisements  to  l-ivc  him  ■  tr 
that,  without  having  given  nm  undef- 
taking  or  done  any  thing  in  fsrorof 
the  public,  he  would  be  acquiring  » 
right  against  every  nn-mbcr  (A  *'* 
public  to  prevent  their  • 
which  he  himself  is  under  no  oldigatton 
to  do,  and  may  MfTW  M> 

"...   It  has  been  argued  thai  U>ff 
is  no  distinction  between  the  ea»e<rf  ■ 
title  acquired,  as   the   plaintiff 
that  this  title  is  acquired,  by  a<!> 
men  I,  and  a  title  acquired  by  »tlu»l 
publication,  and  that  if  tli- 
a  publication  gfl  this  work  by  the  |'l*'B 
tiff  under  the  title  of  Belgravi*. (" 
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Breach  of  Trust  —  In  Abcrnethy  v.  Hutchinson,  wherein  the 
plaintiff  sought  to  prevent  the  publication  in  the  Lancet  of 
medical  lectures  which  he  had  delivered  to  students  In  St.  Bar- 
tholomew's Hospital  in  London,  Lord  Eldon,  without  d< 
mining  the  doubtful  question  of  the  plaintiff's  property  in 
lectures  which  bad  not  been  reduced  to  writing,  granted  the 
injunction,  on  the  ground  of  breach  of  an  implied  contract  or 
trust  existing  between  the  lecturer  and  his  hearers.  "  If  there 
is  either  an  implied  contract  on  the  part  of  the  studi-nt,  or  a 
trust,"  he  said,  M  and  if  you  can  make  out  that  the  student  has 
published,  I  should  not  hesitate  to  grant  the  injunction.  With 
respect  to  the  stranger,  if  this  court  is  not  to  be  told  (and  cer- 
tainly it  has  no  right  to  compel  the  parties  to  tell)  whether  the 
er  of  giving  the  oral  lectures  to  the  public  was  derived 
from  a  student  or  not,  I  think  it  very  difficult  to  tell  mo  that 
that  should  not  be  restrained  which  is  stolen,  if  you  would 
restrain  that  which  is  a  breach  of  contract  or  of  trust."  4t  Al- 
(hongh  there  was  not  sufficient  to  establish  an  implied  contract 
as  between  the  plaintiff  and  the  defendants,  yet  it  must  be 
decided  that,  as  the  lectures  must  have  been  procured  in  an 
undue  manner  from  those  who  were  under  a  contract  not  to 
publish  for  profit,  there  was  sufficient  to  authorize  the  court  to 
say  the  defendants  shall  not  publish."  * 


would  have  been  an  undoubted  case 
for  coming  to  this  court  to  restrain 
another  person  from  using  that  same 
title.  It  seems  to  me.  however,  that 
there  if  a  great  distinction  between  the 
cue  of  advertisement  followed  by  pub- 

>n  and  a  case  resting  upon  adver- 
tisement only.  In  the  case  of  adver- 
tisement followed  by  publication,  the 
party  plMhhing  lin-  given  something 
world,  and  there  is  some  consid- 
eration tor  the  world's  giving  him  a 
right;  but  in  the  case  of  mere  adver- 
tisement he  has  neither  given,  nor 
come  under  any  obligation  to  give, 
any  tiling  to  the  world  .  so  that  there 

tal  want  of  consideration  for  the 
right  which  he  claims.  If  this  bill 
were  to  he  maintained,  I  am  not  sure 
that  a  man  Bright  not  advertise  his  in- 
tendon  to  carry  on  business  after  a 
particular  day  under  the  name  of  a 


firm  which  had  existed  before,  and 
which  name  might  be  of  the  greatest 
value,  nnd  then  come  into  this  court  to 
restrain  any  other  person  from  using 
that  name."  Ibid,  oil,  312.  See  also 
( y>rre*p<vn<lent  Newspaper  Co.  t>.  Saun- 
ders, 12  L-  T.  K.  s.  640 ;  Benn  .-.  I.e 
t'i.  r.  ,|,  18  Int.  Bar.  Bl 

i  1  Hall  &  Tw.  37.  40      Lord  Khmn 
"  had  no  doubt  whatever  that  an  action 
would  lie  against  a  pupil  who  pul  I 
lectures.      How    the    gem: 
who   had    published    them     came    by 
them,  he  did  not  know  j  but  w 
an  action  could  be  maintained  against 
them  or  not.  on  the  footing  of  n 
contract,    an    injunction    undoubtedly 
might   be  granted  .    because  if  there 
had  been  a  breach  of  contract  on  the 
part  of  the  pupil  who  heard   these  U«c- 
tures,  and  if  the  pupil  could  not  publish 
for  profit,  to  do  so  would  certainly  be 
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The  same  doctrine  was  recognized  in  Prince  Albert  r. 
Strange,1  whore  the  complaint  was  of  an  unlawful  MM  of  un- 
published etchings,  which  had  been  obtained  by  surreptit 
means,  to  which  the  defendant,  Strange,  was  not  privy.  The 
court  had  no  doubt  that  the  plaintiff  was  entitled  to  an  in- 
junction, on  the  ground  of  a  violation  of  property;  u  l»nt," 
said  Lord  Cottenham,  u  this  case  by  no  means  depends  solely 
upon  the  question  of  property,  for  a  breach  of  t rti - 
fideuce,  or  contract  would  of  itself  entitle  the  plaintiff  tn  an 
injunction."  '*  And  so,  in  Keene  v.  Wheatley.  the  Circuit  OflKl 
ol  the  United  States  held  it  to  lie  a  good  ground  for  an  injunc- 
tion, that  the  defendant  had  represented  the  plaintiff's  man- 
uscript play,  through  a  breach  of  trust  on  the  part  of  ll 


what  this  court  would  tall  a  Fraud  in 
a  third  |>nrty.  If  these  lecture*  had 
not  been  taken  from  a  pupil,  at  least 
the  defendant!  had  obtained  the  means 
of  publishing  them,  ami  had  Imcqbm 
acquainted  with  the  matter  of  the  lec- 
tures in  such  a  manner  that  this  court 
would  not  idlow  of  a  publication.  It 
by  no  means  followed  because  an  ac- 
tion could  not  ho  maintained  that  an 
injunction  ought  not  to  be  granted." 
See  also  Newton  c.  Cowte,  4  Bing.  245  ; 
Murray  r.  Heath,  1  Barn.  &.  Ad.  804; 
Turner  v.  Kobinsoii,  10  Ir-  CM.  121, 
610;  Bartlett  «•■.  Crittenden,  4  McLean, 
800,  6  Id.  32. 

1  2  I  >c  U.  &  Sin.  062,  on  ap.  1  Mac 
&  G-  26. 

*  1  Mac  &  CJ.  44.  "  Upon  the  evi- 
dmcc  "n  bektU  of  tin  pbintitr."  con- 
tinued the  I/ord  Chancellor,  "  and  in 
the  absence  of  any  explanation  on  the 
part  of  the  defendant,  I  am  bound  to 
assume  that,  ihc  possession  of  the  •tab* 
ings  by  the  defendant  or  Judge  has  its 
foundation  in  a  breach  of  trust,  confi- 
dence, or  contract,  as  Lord  Elilon  did 
in  the  case  of  Mr.  Abernethy's  lectures, 
and  upon  this  ground  also  I  think  the 
plaintiff's  title  to  the  injunction  Fought 
to  be  discharged  fully  established. 
The  obaei  various  of  V  ice-Chancellor 
Wigrmni  in  Tinning  v.  Clarke,  2  Hare. 
808,  are  applicable  to  this  p:irt  of  the 
case.  He  says  :  '  Kvcry  clerk  employed 
in  a  merchant's  counting  house  is  un- 


der an  implied  contract   that  he  fill 
not  snake  public  that  which  be  lean* 
in  the  execution  of  his  duty  n«  derk 
If  the  defendant  bus  obtained  copies  of 
books,  it  would  very  probably  be  ty 
means  of  some  clerk  or  atrent  of  the 
plaintiff;    and,  if    be    availed  hiuueif 
surreptitiously     of     the     informslion 
which  lie  could    not  hare  bad  except 
from  a  person  guilty   of  a  bresdi  »f 
contract  in  communicating  it.  I  tliiok 
he  could  not   be    permitted   tn  mil 
himself  of    that   breach   of  co- 
in   this    opinion    I    fully    concur,  snd 
think  that  the    case   supposed  I 
J.   Wigram    has    actually    an-t 
must  from  the  evidence  be  HUH 
have   arisen  in    the  present,  U 
the  consequence  must  be  wlwu 
Wigram  thought  would  follow     l"^ 
it  be  contended  that  the  clerk,  tho»t+ 
not  justified  in  communicating  a'p*1 
of  the  accounts,  might  yet  be  pen 
to  publish  the  Mibstance  and  effect"' 
them  *      In    that,  as  in  this  case,  ''* 
matter  or  thing  of  which  tit*  party  !»• 
obtained  knowledge,  beinp  the 
sive  property  of  the  owner,  he  hi*  * 
right  to  the  interposition  of  this  «""* 
to  prevent  any  use  befnf 
that  is  to  say,  he  is  entitled  to  i 
tec  ted   in  the  exclusive  use  .m  I 
m< nt  of  that  which  is  exd 
This  was  the  opinion  of 
expressed  in  the  case  of  Wyatt 
son  in  1620.  respecting  an  engnuing  * 


REMEDIES    IN    EQUITY. 


539 


employed  by  the  plaintiff.1  So  equity  will  restrain  the  pub- 
lication of  manuscripts  obtained  surreptitiously.2 

False  Representations  as  to  Authorship.  —  III  Soelcy  v.  Fisher, 
the  plaintiff  was  the  publisher  of  the  fifth  edition  of  Scott's 
Commentary  on  the  Bible,  which  contained  the  latest  correc- 
tions and  additions  made  by  the  author  before  his  death,  and 
not  to  be  found  in  any  preceding  edition.  The  copyright  had 
expired  in  the  fourth  edition,  which  was  republished  by  the 
defendant,  and  announced  "  as  a  new  and  carefully  revised 
edition  of  Hie  work,  and  as  intended  to  contain  the  whole  un- 
adulterated labors  of  the  author,  not  as  re-edited  by  a  different 
i  and  an  inferior  mind,  but  precisely  as  the  learned  com- 
mentator bequeathed  tliem  to  the  world  ;  the  edition  being 
printed  from  the  last  which  the  author  published  in  the  vigor 
(if  bis  life."  The  Yice-Chancellor  granted  an  injunction  re- 
straining the  defendant  from  publishing  his  work  with  such 
in'fice,  or  from  otherwise  advertising  it  in  such  manner  as  to 
bad  iht.'  public  to  believe  that  it  contained  the  revised  matter 
which  was  to  be  found  only  in  the  plaintiff's  edition.  Lord 
Chancellor  Cottcnhani  dissolved  the  injunction,  on  the  ground 
tliat  the  defendant's  statements  did  not  amount  to  a  represen- 
tation that  bis  publication  contained  matter  which  was  the 
exclusive  property  of  the  plaintiff;  and,  although  the  defendant 
had  represented  "that  any  additional  or  other  matter  which 
was  contained  in  any  edition  subsequent  to  the  fourth  was 
spurious,  and  of  no  value,  that  allegation,  if  untrue,  was  no 
subject  for  an  injunction,  although  it  might  be  the  subject  of 
an  action,  as  being  a  libel  on  or  disparagement  of  plaintiff's 
edition.'*8 

In  Byron  v.  Johnston,  an  injunction  was  granted,  restraining 
the  publication  of  certain  poems  falsely  represented  to  be 
productions  of  Lord  Byron.4     In  Hogg  v.  Kirby,  Lord  Eldon 


George  the  Third  during  his  illness,  in 
which,  in  cording  lo  a  note  with  which 
I  hnve  l>ten  favored  by  Mr,  Cooper, 
he  aaid  :  'If  one  of  the  tale  kind's 
iitiis  had  kept  n  diary  of  what 
he  heard  and  saw,  this  court  would  not, 
in  the  kinu's  lifetime,  bare  permitted 
It  mi  to  print  end  publish  it,"  The  cme 
of  Sir  J.  Strange'*  Manuscripts,  is  ap- 
plicable, upon  this  point  also."  Ibid.  45. 
1  I  Am.  Law  Reg.  33,  101.    See  also 


Keene  9.  Khnbnl),  16  Gray  (82  Mats.), 
SSI,    659;    Keen   «'■  Clarke,    6    Rob. 

(N.  Y.J  38,  fll. 

«  Tipping  b,  Clarke,  *2  Hare.  883. 

5  11  Sim.  681.  See  al»o  Arehbold  v. 
Sweet.  6  Car,  &  P.  219,  considered,  onto, 
p.  377. 

*  2  Meriv.  29;  see  also  Wright  v. 
Tallis,  1  C.  B.  8f>8.  considartd  ante, 
p.  1W7;  Harte  t\  IteWitt,  1  Ceut.  Law 
Jour.  8U0. 
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restrained  the  publication  of  a  periodical  falsely  rep: 
to  be  a  continuation  of  that  of  the  plaintiff.1 

External   Likeness    of  Publication*. — All    Injunction     DO 
granted  to  restrain  the  publication  of  a  book  whose  external 
appearance  is  made  to  resemble  that  of  a  copyrighted  w\ 
for  the  purpose  of  misleading  the  public  to  believe  that  the 
former  is  the  same  as  the  latter.2 

Libellous,    Immoral,    and    Blasphemous    Publications.  —  In   the 
absence  of  fraud  or  misrepresentation,  a  court  of  equity  will 
not  restrain  the  publication  of  a  literary  composition  OB  t\w 
ground  that  it  is  injurious  to  the  reputation,  or  hurtful  to  the 
feelings,  of  the  person  seeking  relief;3  nor,  as  a  general  rule, 
on  the  ground  that  it  is  libellous;4  nor  on  the  ground  that  it 
is   blasphemous,  immoral,   or   mischievous.6     In    refusing  to 
grant  an  injunction  against  the  unauthorized  publication  of 
Southey 's  poem,  Wat  Tyler,  Lord  Eldou  said  :  "  It  is  very  true 
that  in  some  cases  it  may  operate  so  as  to  multiply  i 
mischievous  publications,  by  the  refusal  of  the  court  to  inter- 
fere by  restraining  them  ;  but  to  this  my  answer  is,  that,  sitting 
here  as  a  judge  upon  a  mere  question  of  property,  I  have  noth- 
ing to  do  with  the  nature  of  the  property  nor  the  c< m 
the  parties,  except  as  it  relates  to  their  civil  interests;  and,  if 


1  a  Yes.  215- 

*  Stoakwoode  r.  Clarke.  2  Phillip. 
IMj  Cfcasttril  r.  Davidson,  2  K*y  &  J. 
1»;  Mack  ».  Fetter,  Law  Rep.  1 1  Bo, 
ttl ;  Mettle*  r.  Wood.  8  Ch.  D.  0M  ; 
Teicoti  ft.  Moor*.  1  N  Y.  Weekly  Dig. 
#K>.  "The  defendant*,"  said  Lord 
llBjrt,-.  M.  R,  in  Mack  r.  Petter, 
m  kvj  b*  restrained  from  the  publica- 
tfc*  of  tint  work,  and  tbey  are  nut  en- 
Oded  ft»  ynHwh  a  work  with  such  a 
*Mk  «r  in  nek  a  form  a*  to  binding  or 


This  judgment  was  affirmed  on  appeal 
Ibid.  610. 

1  Southey  n,  Sherwood,  2  Men*. 413. 

*  Hime  tr.  Dale,  2  Camp.  - 
Southey  t*.  Sherwood,  psprs  ;  Betty  t. 
Fisher,  11  Sim-  BN  ;  Clark  >  Fwmin, 
11  Beav.  112;  Brandreth 
Paige.  (N.  Y .)  24      In  Gee  I  l'rrtduri 
2  Swanst,  418,  Lord  Eldnn  sai.l 
publication  nf  the  libel  it  a  crime,  M<i 
I  have  no  jurisdiction  to  prevent  the 


«*v 


commission  of   crimes ;    excepting  <•' 

as  to  be  a  colorable  course  such  cases   as  beloi.. 

*  of  that  el  the  plaintiff!"    In  protection  of  infanta." 
e  *.  Wood,  Matins,  V.  C.  en-         »  Wolcott  v.   Walker,    7    I 

-  the  .M^ndant  from  publishing,  Southey  ft   Sherwood,  8  Haffo  H»J 

ee  oHoring  for  sale  the  defend-  Murray   r.    Beubow,   6   PetcrwI.  -*''r 

roft  is  or  with  it*  present  form,  558;    Lawrence    r.    Smith,  St 

oarer ;  or  any  other  form,  Martineiti  v.  Maguirc.  1  D 


or  cover,  calculated  to  de- 
late the  belief  that  it  is 
wort"    B  Ch.  D.  600. 


Shook  r.  Daly.  49  How  IV  [S 
See    Lord    Campbell's    criticism   on 
Lord   Eldotra  eearw,  in  Iftfeod  i 
Walker,  ante,  p.  183,  note  1. 
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the  publication  be  mischievous,  either  on  the  part  of  the  author 
or  of  the  bookseller,  it  is  not  my  business  to  interfere  with 
it."1 

Bpeoifio  Performance  of  Agreements. —  An  examination  of  the 
principles  which  govern  courts  of  equity  in  cases  relating  to 
the  specific  performance  of  contracts,  properly  belongs  to  a 
treatise  on  equity  jurisprudence.  No  further  consideration  of 
the  subject  will  be  here  attempted  than  a  reference  to  some 
adjudicated  cases  relating  to  literary  contracts. 
"  The  publication  of  a  work  which  is  not  piratical  may  be  re- 
strained on  the  ground  of  a  violation  of  a  covenant.  Where 
an  author  has  sold  his  copyright  to  a  publisher,  and  has  agreed 
not  to  prepare  another  work  on  the  same  subject,  or  not  to  do 
any  thing  prejudicial  to  the  sale  of  the  book  which  he  has 
parted  with,  a  court  of  equity  will  enjoin  him  or  any  other 
person  from  publishing  a  book  in  violation  of  the  covenant.8 
And  in  Golburn  v.  Simms  the  law  was  laid  down  to  the  effect 
that  a  third  person  without  notice  may  be  restrained  from  pub- 
lishing in  violation  of  a  covenant  made  by  the  author.  "  There 
is  no  question,"  said  Vice-Chancellor  Wigrara  in  that  case, 
"  but  that  a  court  of  equity  will  protect  a  publisher  from  a 
violation  of  his  contract,  and  will  interpose  to  restrain  a  party 
from  committing  any  act  amounting  to  such  violation,  even  if 
that  party  had  no  previous  notice."  8 

Where  an  author  had  sold  to  a  publisher  the  copyright  of  a 
treatise  on  criminal  law,  and  had  agreed  not  to  write  or  edit 
any  other  work  on  that  subject,  and  was  afterward  advertised 
as  about  to  edit  Burn's  Justice,  a  motion  was  made  to  restrain 
him  from  editing  the  articles  relating  to  criminal  law  in  that 
work.  Lord  Chancellor  Brougham,  in  refusing  to  grant  an 
injunction,  said  that  "  the  defendant  was  at  liberty  to  write  in 
his  closet  what  he  pleased ;  and  that  the  court  would  not  in- 
terfere until  there  was  a  violation  of  the  alleged  undertaking 
by  actual  printing  and  publication." 4    But  in  Ward  v.  Beeton 

*  Southey  ».  Sherwood,  2  Meriv.  489.         *  2  Hare,  543,  668.    See  also  Bar- 

*  Morris  v.  Colman,  18  Ves.  487  ;    field  v.  Nicholson,  supra. 

Barfield  v.  Nicholson,  2  Sim.  &  St.  1 ;         *  Brooke  v.  Chitty,  2  Coop.  (temp. 

Brooke  v.  Chitty,  infra;    Colburn  v.  Cottenham)  216.     See    also    Stiff  v. 

8imms,  2  Hare,  643 ;  Ward  v.  Beeton,  Cassell,  2  Jur.  n.  s.  848. 
I*w  Rep.  19  Eq.  207 ;  Warne  v.  Rout- 

leA^a    IB  Til    4Q7 
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the  defendant  waa  restrained  from  advertising  the  intended 
issue  of  a  rival  publication,  in  violation  of  his  agreement  with 
the  plaintiff.1 

There  was  formerly  some  doubt  whether  a  court  of  eqn 
wuulil  interfere  to  prevent  the  violation  of  a  negative  covenant 
in  a  contract,  if  it  could  not  compel  a  specific  performance  of 
the  agreement  affirmatively.2    But  injunctions  are  now  granted 
to  prevent  a  person  from  doing  what  he  has  agreed  not  to  do, 
although  the  court  may  have  no  power  to  compel  bin!  to  do 
what  he  has  agreed  to  do.     Thus,  an  actor  will  be  restraint-] 
from  performing  at  a  theatre  in  violation  of  a  covenant  which 
lie  has  made.8     And  the  same  principle  has  been  recognized 
in  the  case  of  agreements  between  authors  and  publi 
Where  the  plaintiffs  had   bought  Beeton's  Christ  mas  Annual, 
with  the  exclusive  right  of  using  the  defendant's  name,  ami 
the  latter  had  agreed  to  devote  himself  to  the  business  of  the 
plaintiffs,  and  not  to  engage  in  any  other  enterprise,  he  vas 
enjoined   from  issuing  or  advertising  an    intended   rival  pub- 
lication.6 

In  Clarke  8.  Price,  where  it  appeared  that  the  deft 
Price,  while  under  an  agreement  to  prepare  reports  of  case*  for 
the  plaintiffs,  supplied  like  reports  to  other  publishers. 
Eldon  held  that  he  could  neither  compel  Price  specifically  to 
perform  his  agreement  with  the  plaintiffs,  nor  enjoin  linn  or 
the  co-defendant  publishers  from  publishing  the  reports  com- 
plained of".6     But  this   decision  was  doubtless  based  on  the 


i  Tjiw  Rep.  19  Eq.  207. 

1  Kenible  9.  Kean,  fl  Sim.  333  ;  Kim- 
berlcy  v,  Jennings,  Ibid.  840 ;  Clnrke 
r.  Price,  2  Wila.  C.  C,  157  j  Baldwin  r. 
Society  for  Diffusion  of  Useful  Knowl- 
edge, y  Sim.  3u8 ;  Lumk'v  1.  Wagner, 
infra. 

■  Lumley  v.  Wagner,  6  De  G.  If,  & 
Q.  604 ;  Montague  v.  FJocktnn,  Law 
Btp.  16  Eq.  18y;  Daly  v.  Smith,  6 
Jones  &  Sp.  (38  N.  Y.  Superior  Ct.), 
168. 

*  Ward  r.  Beeton,  Law  Rep.  It)  Eq. 
207  ;  Warne  9,  Rnulledge,  18  Id.  497. 

*  Want  v.  Beeton,  supra. 

8  2  Wils.  C.  C.  157.  "  I  have  no 
jurisdiction,"  said    Lord    Eldon,    "  to 


compel  Mr.  Price  to  write  reporti  W 
the  plaintiffs.     I  cannot,  U 
case  I  Morris  v.  Colman,  U 
say  thai  I  will  induce  him  to  aril 
the  plaintiffs,  by  preventing  hint  fro"1 
writing  for  any  other  person,  for  ll>»' 
is  not    the    nature   of   the   agreement 
The  only  means  of  enforcing  the  «**' 
cution  of  this  agreement  would  I*   *' 
make  an  order  compelling  Mr.  Pri 
write  reports  for  the  plaintiffs;  alii0*1 
1  have   not  the   means  of  doing. 
there    be    any   remedy   in   this   c**- 
it    is    at    law.      If    I    cannot  com 
Mr.    Price   to   remain   in   the   Toort 
Exchequer  for  the  purpose  of  uk«  *~* 
notes,  I  can  do  nothing.    I  cannot 
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ground  that  Price  had  not  covenanted  to  prepare  reports  ex- 
clusively for  the  plaintiffs,1  In  Montague  v.  Flocktou,  the 
defendant  was  enjoined  from  acting  in  another  theatre  than 
that  of  the  plaintiff ,  in  violation  of  an  implied  covenant  in 
his  agreement  with  the  plaintiff.2  There  appears  to  be  no 
reason  why  literary  contracts  should  not  be  governed  by  the 
same  principle,  or  why  a  court  of  equity  should  not  interfere 
to  prevent  the  violation  of  a  negative  covenant  which  is  not 
express,  but  is  clearly  implied  and  understood  by  the  parties.8 


directly,  and  for  the  purpose  of  com- 
pelling him  to  perform  the  agreement, 
compel  him  to  do  something  which  is 
merely  incidental  to  the  agreement . 
It  is  also  quite  clear  that  there  is  no 
mutunlity  in  this  contract."     Ibid.  164. 

It  was  not  specified  how  lonj;  tin- 
agreement  should  last,  but  the  plaintiffs 
were  to  be  "  nt  liberty  to  relinquish  the 
undertaking  should  they  think  it  ad- 
visable." 

1  Referring  to  this  decision  of  Lord 
Eldon,  Lord  St.  Leonards  said:  "The 
whole  of  his  judgment  shows  that  he 
proceeded  (nnd  goit  has  been  considered 
in  later  cases)  on  the  ground  that  there 
was  no  negative  covenant  on  the  part 
of   the  defendant  that  he  would  not 


compose  reports  for  any  other  person." 
Lumley  v.  Wagner,  1  De  G.  M.  &  G. 
622. 

2  Law  Rep.  Ifl  Eq.  18&  See  also 
Webster  v.  Dillon,  I  Jnr.  n.  a.  482; 
Feehter  r,  MoHtgMBiy,  33  Beav.  22. 

'  See  also,  concerning  the  specific 
performance  of  contrncta  relating  to 
copyrighted  works,  Pulte  P.  Derby,  6 
McLean,  328,334;  Crook  el  t>.  Tetter,  3 
L.  T.  w.  a.  225;  Strahan  v,  Graham, 
17  Id.  457 ;  Warne  v.  Koiitledge,  Law 
Hep.  18  Eq.  41)1) ;  opinion  of  McLean, 
J.,  ante,  p  'A<\2,  note  1 ;  also.  Sweet 
v.  Cater,  Stevens  v.  Denning  and  Keade 
v.  Bent  ley  considered,  flats,  pp.  343, 
345,  361. 
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CHAPTER  Xn. 
JURISDICTION  OF  THE  UNITED  STATES  COURTS. 

Prior  to  1870,  the  several  copyright  statutes  of  the  United 
States  provided  simply  that  actions  for  piracy  should  be  brought 
in  any  court  having  competent  jurisdiction.  They  were  silent 
as  to  suits  in  equity,  except  that  section  9  of  the  act  of  1831 
authorized  courts  of  the  United  States  having  cognizance  of 
copyright  cases  to  grant  injunctions  restraining  the  unlawful 
publication  of  manuscripts.1  The  act  of  1856  provided  that 
an  action  for  damages  against  any  person  representing  i 
copyrighted  dramatic  composition  without  authority  should  be 
brought  "  in  any  court  of  the  United  States."  *  Until  1870, 
the  circuit  courts  of  the  United  States  had  cognizance  of  copy- 
right cases,  irrespective  of  the  citizenship  of  the  parties  or  the 
amount  in  dispute,  by  authority  of  the  act  of  1819,  which  gave 
to  these  tribunals  original  jurisdiction,  as  well  in  equity  as  at 
law,  of  all  actions  and  suits  arising  under  the  copyright  lavs, 
and  empowered  them  to  grant  injunctions  to  prevent  the  viola- 
tion of  copyright.8  The  act  of  1861  provided  for  an  appeal  in 
copyright  cases  to  the  Supreme  Court  of  the  United  States 
without  restriction  as  to  the  amount  in  controversy.4 

The  entire  subject  of  jurisdiction  is  now  governed  by  the 
Revised  Statutes.  Section  629 6  gives  to  the  Circuit  Courts  of 
the  United  States  original  jurisdiction  of  all  suits  at  lav  or  in 
equity  arising  under  the  copyright  law,  without  regard  to  the 
citizenship  of  the  parties  or  the  amount  in  dispute.  Section 
4970  provides  that  "  the  circuit  courts,  and  district  courts 
having  the  jurisdiction  of  circuit  courts,  shall  have  power,  upon 

1  4  U.  S.  St.  at  L.  488.  district  court*  haying  the  jurisdiction 

2  11  Id.  188.  of  circuit  courts  by  section  106  of  th« 
>8  Id.  481.     Similar  jurisdiction    act  of  July  8,  1870 ;  16  Id.  216. 

was  given  to    the  circuit  courts  and         *  12  Id.  180.  *  CL  9. 
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bill  in  equity,  filed  by  any  party  aggrieved,  to  grant  injunctions 
to  prevent  the  violations  of  any  right  secured  by  the  laws 
respecting  copyrights,  according  to  the  course  and  principles 
of  courts  of  equity,  on  audi  terms  as  the  court  may  deem 
reasonable." 

Three  distinct  rights  are  secured  and  protected  by  the  copy- 
right law.  1,  Copyright,  or  the  exclusive  right  of  publishing 
and  selling  a  printed  work.1  2.  Playright,  or  the  sole  liberty 
of  representing  a  published  dramatic  composition.8  3,  A  right 
of  action  against  any  person  who  publishes  a  manuscript  without 
authority.3  For  the  violation  of  copyright  or  playright,.  or  for 
the  unlawful  publication  of  a  manuscript,  an  action  at  law  for 
damages,  or  for  the  penalties  or  forfeitures  in  the  cases  wherein 
they  are  prescribed,  or  a  suit  for  an  injunction  or  other  equitable 
relief,  may  be  brought  in  the  Circuit  Court  of  the  United  States, 
or  a  district  court  having  the  jurisdiction  of  a  circuit  court, 
although  the  parties  are  citizens  of  the  same  State,  and  although 
the  amount  in  controversy  is  less  than  $500.  And  an  ftppftft] 
may  be  made  to  the  Supreme  Court  of  the  United  States  with- 
out regard  to  the  sum  in  dispute.4  Any  action  or  suit  for  the 
violation  of  a  right  secured  by  the  statute  can  lie  brought  only 
m  a  federal  court.  All  cases  founded  on  any  common-law 
right  must  be  sued  in  a  Shite  court;  unless  the  matter  in  dis- 
pute, exclusive  of  costs,  exceeds  $500,  and  an  alien  is  a  party, 
or  the  suit  is  between  a  eili/cn  of  the  State  where  it  is  brought 
and  a  citizen  of  another  State,  in  which  case  the  circuit  courts 
have  jurisdiction.* 


l   U-  S.  Her.  St.  u.  4952,  4964,  4065. 

*  ».  4i'.rvj,  4960. 

*  e  4H67. 

*  U.S.  Rev,  St.  s.  699,  cl.  1. 
ft  U.  S.  Rev.  St.  s.  629,  cl.  1 1  Jollie 

f.  Jaques.  I  Blatelif,  618,  627  ;  Puite  r\ 
tierby,  6  McLean,  828,  181 ;  Little  t\ 
Hall.  18  How.  Idj,  171  ;  Keene  i\ 
\Vlit?atley.  B  Am.  Law  Keg.  33;  Bouci* 
CMll  '•■  il>>rt,  13  Blatchf.  47;  T«l.-.,tt 
■  ,re.  1  N.  Y.  Weekly  Dig.  485; 
Isaacs  t.  Daly,  7  Jones  &  Sp.  (39  K  Y. 
Superior  Ct.)  511. 

Section  B  of  the  act  of  1831  ex- 
pressly empowered  the  courts  of  the 
United  States  to  grant  injunctions  re- 


straining the  unauthorized  publication 
of  manuscripts.  See  Folsuin  v.  Marsh, 
2  Story,  113;  Barttett  e.  Crittenden,  4 
M.Luh,  300,  5  Id.  32;  Woolsey  P. 
Judd,  4  Don  (N.  Y.),379,  882;  Keene 
v.  Wheatk-y,  9  Am.  Law  Reg.  83,  45; 
Roucicault  u.  Fox,  5  H latch f.  1'7  ;  l'«r- 
ton  if.  Prmig,  3  Clill'  537.  The  act  of 
1856  proviiled  that  actions  for  the  vio- 
lation of  playright  should  be  brought 
in  any  court  of  the  United  Stales. 
The  corresponding  MCtloill  MM  mid 
4W7  of  the  Revised  Statutes  are  silent 
as  to  the  jurisdiction  of  actions  and 
suits  brought  for  the  invasion  of  play- 
right  and  the    publication    of  munu- 


35 
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14  Where  a  case  arises  under  that  act,''  said  the  Supreme 
Court  of  the  United  States,  "  we  have  jurisdiction,  though  both 
the  parties,  as  in  this  case,  are  citizens  of  the  same  State.  But 
if  the  act  do  not  give  the  remedy  sought,  we  can  only  take 
jurisdiction  on  the  ground  that  the  controversy  is  between 
citizens  of  different  Suites.1'  '  Where  complaint  was  made  in 
the  United  States  Court  of  the  fraudulent  use  of  the  title  of  a 
musical  composition,  and  both  parties  were  citizens  of  the  same 
Stale,  the  court  said  :  "  The  question,  therefore,  whether  the 
court  will  interfere  to  prevent  the  use  of  the  title  in  fraud  of 
the  plaintiff  upon  principles  relating  to  the  good  will  of  trades 
is  not  liefore  us,  as  it  cannot  be  entertained  in  this  suit." 
when  it  is  sought  to  enforce  not  the  copyright  itself,  but  a 
contract  relating  to  the  copyright,  a  federal  court  has  no  juris- 
diction by  virtue  of  the  copyright  statute,  but  only  on  the 
general  ground  of  the  citizenship  of  the  parties.8 

Manuscripts  are  protected  by  the  common  law  as  well  asbj 
the  statute.  Hence,  for  the  unlawful  publication  of  ■  manuscript, 
the  owner  may  claim  his  common-law  remedies  in  a  State  court; 
or,  if  a  citizen  or  resident  of  the  United  States,  he  may  seek 
redress  under  the  statute  in  a  federal  court.  The  represci 
of  a  manuscript  drama,  is  not  a  publication  prohibited  by  I 


scripts  But,  as  is  shown  in  tlie  text, 
jurisdiction  of  all  cases  arising  under 
the  copyright  law  is  expressly  vested 
in  the  federal  courts  which  are  further 
empowered  to  grunt  injunctions  to 
prevent  tlie  violation  of  any  right  se- 
cured by  the  statute.  Hence  there  can 
be  no  doubt  that  the  jurisdiction  of 
the  United  States  courts  in  the  case  of 
dramatic  compositions  and  manuscripts 
is  now  the  MOM  as  it  was  under  the 
previous  statutes  and  as  it  is  under  the 
existing  statute  in  the  case  of  copy- 
right. See  Boueicault  r.  Hart,  18 
Blatcbf.  47. 

*  McLean,    J.,    Little   r.    Hall,    18 
How.  171. 

I  .loll ie  r.  Jnques,  1  Blatchf.  627. 

*  1'uhe    9.  Ikrby,    6   McLean 
830;  Little  9.  Hall,"  18  How.   165.     In 
the   former  case,  Mr    Justice   McLean 
said  :  "  Docs  the  question   in  tins  case 
arise  under  the  copyright  law  ?     In  the 


view    above    taken,    the    n 
arises  out  of  the  contract.    The  suth«r- 
ship  of  the  complainant  ia  not  MOW- 
verted,    nor   is    it    doubted    tint  the 
copyright  is  vested  in   the  it 
There  is  no  question,  then,  a 
be  said  to  arUe  under  the  • 
gre*s.     On    the    ooaatraenoi  nf  u> 
contract  alone,  the  rights  of  the  J*™' 
depend,      And    in   such  a  case  1  •» 
inclined  to  think  that   the  cir 
cannot  exercise  jurisdiction 

As  to  the  nature  of  the  eontrtct  in 
the  two  cases  last  cited,  in  etfa  l( 
waa  held  that  a  State  court  *«  d* 
proper  tribunal  in  which  to  bring  ■• 
notion,  :i.  866,  862 

.    ¥.)J»* 
Willi*  r.Tibbals,  1  Jon.  - 
220;Cartnr*.  Bailey,  »;4  Me.  •»«;»'"<* 
were  actions  growing  out  of  cotitm'l» 
relating  to  copy  rights,  and  wei 
in  a  State  court. 
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4967.  Hence,  redress  for  such  wrong  must  be  sought  in  a  State 
court,  unless  a  federal  court  has  jurisdiction  by  reason  of  the 
citizenship  of  the  parties.1 

Statutory  Penalties  and  Forfeitures  must  be  Sued  for  in  Court 
of  Law.  —  It  remains  to  consider  whether  matters  relating  to 
penalties  and  forfeitures  are  within  the  jurisdiction  of  a  court 
of  equity,  or  whether  they  belong  exclusively  to  courts  of  law. 
This  question  is  practically  obsolete  in  England,  where  the  dis- 
tinction between  law  and  equity  tribunals  is  in  effect  abolished. 
7!ut  in  the  United  States  the  subject  has  not  lost  any  of  its 
practical  importance.  Hence,  it  is  necessary  to  examine  the 
English  as  well  as  the  American  decisions  on  this  point. 

In  Colburn  v.  Simins,  decided  in  1843,  V ice-Chancellor 
Wigram  said  that  he  had  never  known  of  an  instance  in  which 
a  court  of  equity  had  ordered  the  forfeited  copies  to  be  deliv- 
ered up,  except  one  case  before  Lord  Eldon,  where  the  order 
had  been  made  by  consent.  He  held  tbat  since  the  House  of 
Lords,  in  Donaldson  v.  Becket,3  had  declared  that  there  could 
be  no  copyright  in  a  published  work,  except  by  statute,  a  court 
of  equity  had  no  power  in  the  case  of  a  printed  book  to  decree 
a  delivery  of  copies  on  the  principles  of  the  common  law ;  that 
such  jurisdiction,  if  it  existed,  must  be  derived  from  an  act  of 
Parliament ;  and  whether  the  statutes  relied  on  in  the  case 
before  the  court  had  that  effect,  it  was  not  necessary  to  decide, 
for  the  reason  that  the  plaintiff  was  barred  on  other  grounds 
from  recovering  the  forfeitures.3 

1  Kcene  r.  Wlicatlcy,  H  Am.  Law 
Beg.  3&  ;  Bouctcault  v.  Han,  13 
B!xU:hf.  47.  In  considering  the  cor- 
responding provision  in  tlie  act  of 
1881,  Shipman,  J.,  said  :  ■  The  juris- 
diction of  the  courts  of  the  United 
States  is  indeed  confined  by  the  9th 
section  of  the  act  of  February  3,  1831, 
to  cases  of  threatened  or  actual  print- 
ing and  publication,  and  would  proba- 
bly not  include  the  public  performance 
of  a  manuscript  play,  unless  indeed 
the  parties  should  be  citizens  of  difler- 
ent  States.  But  the  jurisdiction  of  the 
State  courts,  in  suits  to  protei-l  the 
owners  of  manuscripts,  is  complete  in 
all  other  emergencies."  BnucicauLt  v. 
Fox.  5  Blatchf.  07. 


For  a  fuller  consideration  of  the 
provision  of  the  statute  for  the  protec- 
tion of  manuscripts,  see  urttt,  p.  124. 

*  4  Burr.  2-108. 

>  2  Hare,  543,  553.  The  statutes 
referred  to  provided  that  the  forfeited 
copies  should  be  delivered  to  the  owner 
of  the  copyright  "upon  order  of  any 
court  of  record."  54  (Jeo.  111.  c.  10'j, 
s.4;  41  Gw.  lll.c  107.  s.  1.  The  stat- 
ute now  in  force  declares  that  the  pirat- 
ical copies  of  a  book  shall  be  the  prop- 
erty of  the  owner  of  the  copyright, 
who  shall  "  sue  for  and  recover  the 
same,  or  damages  for  the  detent  inn 
thereof,  in  an  action  of  detinue."  5 
I  6  Vict.  c.  45,  s.  St.  In  Dett  r.  Dela- 
tuutte,  decided  in  1357,  the  Court  of 
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In  live  (Jailed  States,  the  hw  may  be  regarded  i 
tin-  penalties  and  forfeitures  imposed  by  tbe  sta 
med  for  in  a  court  of  law.     The  statute  of  1831  , 
in  the  ease  of  a  book  the  penalties  and  forfeited  i 
M  be  recovered  by  action  of  debt  in  any  court  havii 
jurisdiction  thereof;"1   and  that  in   Uifl  case  of 
cut,  or  engraving,  map,  chart,  or  musical  com] 
penalties  and   forfeitures  should  M  be  recovered 
having  competent  jurisdiction  thereof."*    Is 
ding,  wherein  it  was  sought  to  recover  the  penal 
biturea  praacribed  by  section  7  of  the  statute  of 
piracy  of  ■  map,  the  Supremo  Court  of  the  Unite« 
that  it  was  not  within  the  usual  and  ordinary  jurif 
court  of  equity  to  decree  a  payment  of  the  penal 
livery  of  the  forfeited  copies  or  plates.     Such  j 
be  derived  only  from  express  statutory  provision  ; 
equitable  jurisdiction  in  cases  of  copyright  vested  i 
of  the   United  States  was  that  conferred  by  the  i 
which  gave  to  such  courts  original  cognizance,  as  \* 
as  at  law,  of  all  eases  arising  under  the  cop; 
eni[K>wered  them  to  grant  injunctions  according  to 
and  principles  of  courts  of  equity.    "  There  is  nothii. 
of  1819,"  said  Mr.  Justice  Curtis,  M  which  extendi 
powers  of  the  courts  to  the  adjudication  of  ford 
manifestly  intended    that  the    jurisdiction   the  re  it 
should  he  the  usual  and  known  jurisdiction  BXeroiM 
of  equity  for  the  protection  of  analogous  rights 

The  law,  as  thus  expounded  by  the  Supreme  Cot 
has  not  been  changed  by  any  statute  since  passed. 
tions  of  the  copyright  law,4  which  impose  forfeitur 
alttes,  do  not  specify  in  what  court  they  shall  be 
Section  G29  6  of  the  Revised  Statutes  gives  to  the  Cir 
of  the  United  States  original  jurisdiction  of  all  suit 
in  equity  arising  under  the  copyright  laws ;  and  se 
simply  empowers  circuit  courts,  and  district  courN 
jurisdiction  of  circuit  courts,  to  grant  injunctions 


Cbnncerv  ordered  the  defendant  to 
deliver  to  the  plaintiff  the  forfeited 
copies.    8  Kwv  &  J.  684. 

it.  6r  4  U.S.  St.  at  L.  437. 


*  a.  7. 

*  17  How.  447, 

*  4904,  4966. 

*  cl.  9. 
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the  violation  of  copyright.  No  one  of  the  statutory  provisions 
above  referred  to,  nor  any  other  provision,  gives  to  a  court  of 
equity  jurisdiction  over  forfeitures  and  penalties.1 

Forfeiture  of  Copies  at  Common  Law. — The  question  has 
been  raised  whether  a  person,  whose  common-law  rights  in  an 
unpublished  work  have  been  violated,  is  entitled  to  the  piratical 
copies  in  the  possession  of  the  wrong-doer,  and  whether  it  is 
within  the  jurisdiction  of  a  court  of  equity  to  order  such  cop- 
ies to  ins  delivered  up. 

In  Prince  Albert  7-.  Strange,  it  appeared  that  the  defendant 
had  in  bis  possession  copies  of  etchings,  taken  from  plates 
which  had  been  surreptitiously  obtained  from  the  plaintiff. 
The  original  etchings,  which  had  not  been  published,  and  the 
plates,  were  the  property  of  the  Queen  and  Prince  Albert. 
The  defendant  had  also  prepared  a  descriptive  catalogue  of  the 
etchings,  and  was  intending  to  sell  the  catalogue  and  publicly 
to  exhibit  the  etchings.  Besides  an  injunction  against  such 
sale  and  exhibition,  the  bill  prayed  that  the  defendant  be 
ordered  to  deliver  to  the  plaintiff  all  copies  of  the  etchings  in 
his  possession,  and  that  the  copies  of  the  catalogue  he  deliv- 
ered up  to  be  destroyed.  The  relief  asked  was  given  by  Vice- 
Chancellor  Bruce,*  and  his  judgment  was  affirmed  on  appeal.8 
In  reply  to  the  objection  that  the  plaintiff  was  not  entitled  to 
a  forfeiture  of  copies,  the  Vice-Chancellor  said:  "It  is  then 
said  that  neither  the  copies  of  the  catalogue  nor  the  impres- 
sions that  have  been  taken  can  be  delivered  up,  or  be  directed 
to  be  delivered  up,  inasmuch  as  the  defendant  contends  tbat  he 
is  entitled  to  the  property  in  the  materials  on  which  they  are 
printed.  With  regard  to  catalogues,  no  such  question,  I  think, 
arises.  They  must  be  either  cancelled  or  destroyed  ;  and  with- 
out destruction  they  can  hardly  be  cancelled  W'/.h  regard  to 
tbe  impressions,  it  might  possibly  be  right  to  attend  to  the 
defendant's  claim  bad  tbe  impressions  been  upon  a  material 
of  intrinsic  value,  upon  a  material  not  substantially  wortbl 
except  for  the  impressions,  which,  by  the  wrongful  act  of  the 


1  In    Prury    i      Ewinjj,  tbo  Circuit 
Court  ut   ti  i 

defendants  hud  violated  mi  Injunction, 
ordered  them  to  deliver  to  tlte  court  all 
the  piratical  copies  in  their  possession 


as  well  as  the  plate*   on   widen  they 
had  boon  printed      1  Hiii'l,  664. 
1  »e  G.  &  Son.  652. 
J  1  Mac.  &  G.  Ma 
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defendant,  have  been  placed  there.  That  case,  however,  does 
not  arise.  The  material  here  is  substantially  worthless,  except 
far  that  in  which  the  defendant  has  no  property.  There  con- 
sequently can  be  no  reason  why  the  effectual  destruction  of  the 
subject  should  not  be  directed  by  the  court;  in  doing  which, I 
repeat,  1  abstain  from  giving  any  opinion  as  to  the  particular 
mode  of  proceeding  which  the  court  ought  to  adopt  in  a  similar 
casein  all  points  except  as  to  the  intrinsic  value  of  the  material."1 

It  was  here  decided  that  the  plaintiff  was  by  the  common 
law  entitled  to  the  piratical  copies  of  his  unpublished  produc- 
tion, and  that  a  court  of  equity  had  the  jurisdiction  to  order 
them  to  be  delivered  to  him.  But  the  important  principles 
involved  in  the  case  are  either  not  mentioned  or  are  merely 
referred  to  in  the  extended  opinions  of  the  judges.  Admitting 
that  the  owuer  of  an  unpublished  work  is  entitled  to  piratical 
copies  wherever  found,  it  is  by  no  means  clear  on  what  principle 
the  subject  of  their  delivery  is  within  the  jurisdiction  of  a  court 
of  equity.  "  It  is  a  universal  rule  in  equity,"  says  Story, 
"  never  to  enforce  either  a  penalty  or  a  forfeiture."2  It  has 
been  seen  that  both  in  Colburii  v.  Siinms,  and  in  Stevens  v. 
Gladding,  the  latter  decided  by  the  Supreme  Court  of  the  United 
States,  it  was  held  that  a  court  of  equity  has  no  jurisdiction  in 
the  case  of  forfeitures  and  penalties,  unless  such  jurisdiction  u 
expressly  conferred  by  statute.8 

M  The  general  rule  undoubtedly  is,"  said  the  court  in  Hi 
former  case,  M  that,  where  a  party  seeking  equitable  relief  is 
incidentally  entitled  to  the  benefit  of  a  penalty  or  forfeiture,  the 
court  requires  him,  as  a  condition  of  its  assistance,  to  waive 
the  penalty  or  forfeiture.  If,  therefore,  this  court  is  bound  to 
order  the  delivery  of  the  copies,  the  right  to  that  relief  roost 
be  found  in  some  common-law  right  of  the  proprietor  of  the 
copy,  independently  of  the  penal  provisions  of  the  statutes,  or 
it  must  be  found  in  those  words  of  the  statute  which  red 
suits  in  equity. 

"Now,  I  am  not  aware  that  the  title  of  the  plaintiff  to  the 
exercise  of  the  jurisdiction  of  this  court,  to  compel  the  delivery 


>  2  I)e  G.  &  Sm.  716. 
'  2  Eq.  Jur.  §  1819. 
lowing  sections. 


1  See  also  Monk  v.  Har]>er, 
See  alio  fol-    Ch.  (N.  Y.J  109. 
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up  of  the  copies  of  the  work  in  questiun  to  the  proprietors  of 
the  copyright,  has  been,  or  ean  be,  founded  upon  any  cotnmon- 
law  right  anterior  to  or  independent  of  the  statute  of  Queen 
Anne.  There  would  be  great  difficulty  in  applying  to  this  subject 
the  principles  of  the  common  law,  which,  in  certain  cases,  give 
to  the  owner  of  an  original  material  the  right  of  seizing  it,  in 
whatever  shape  it  may  be  found,  if  he  can  prove  it  to  be  his 
own,  or  which  relate  to  what,  is  termed  confusion  of  goods,  by 
which  if  one  man  voluntarily  mixes  his  property  with  that 
of  another,  so  that  the  two  become  inseparable,  the  entirety  is 
held  to  belong  to  him  whose  property  has  been  invaded.  It 
may  be  true,  that,  if  one  writes  or  prints  upon  the  paper  of 
another,  the  writing  or  printing  becomes  his  to  whom  the 
paper  belongs ;  but  it  does  not  necessarily  follow  that  the 
converse  of  that  proposition  would  be  true,  —  that  one  who 
writes  or  prints  upon  his  own  paper  the  composition  of 
another,  has  thereby  so  mixed  his  property  with  the  property 
of  the  author  whose  work  he  has  copied,  that  he  has  lost 
his  original  title  to  the  material  which  be  has  so  employed. 
...  I  think,  therefore,  the  case  for  the  plaintiff  on  this  [joint 
must  be  placed  on  another  ground,  and  that  his  right  to  a 
decree  of  this  court  for  the  delivery  up  of  the  copies,  if  that 
right  exists,  must  be  found  within  the  provisions  of  the  statute, 
and  not  upon  any  common-law  right  independent  of  them." 1 

It  is  true  that,  both  in  Colburn  v,  SittBM  and  in  Stevens  t». 
Gladding,  the  question  related  to  the  statutory  penalties,  and 
that,  in  the  former  suit,  the  Vice -Chancellor  intimated  that  a 
different  principle  might  perhaps  be  held  to  apply  in  a  case 
governed  not  by  the  statute,  but  by  the  common  law.3  The 
statute,  which  imposes  penalties  and  forfeitures,  settles  the 
question  that  the  wronged  person  is  entitled  to  the  penalties 
and  forfeitures.  But  unless  the  legislature  has  expressly 
declared  in  what  tribunal  they  shall  or  shall  not  be  recovered, 


'  W.gram,  V.  C,  2  Hare,  651,  665. 
3  Continuing  the  remarks  quoted  in 
the   text,  lie  said  :   "  There  night  in- 


authora  within  the  limit*  prescribed  by 
the  statute,  and  thereby  negatived  the 
existence  of  that  absolute  common  law 


deed  hare  been  some  countenance  tor     right   in   their  works  which  had  been 


such  a  principle  before  the  judgment 
of  the  House  of  Lords,  in  the  case  of 
Donaldson    v.    Becket,  4    Burr.    2408, 


previously  supposed  to  exist,  and  which 
the  decision  in  the  Court  of  King's 
Bench,  in  the  case  of  Millar  tt.  Taylor, 


bad   confined    the  exclusive    right  of    4  Burr.  2303,  had  tended  to  affirm." 
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this  question  is  left  to  be  determined  by  the  general  principles 
which  distinguish  equity  jurisdiction  from  that  of  courts  of  law. 
And,  in  the  absence  of  such  statutory  direction,  the  jurisdiction 
of  courts  of  equity,  in  the  matter  of  penalties  and  forfeitures, 
is  the  same  whether  the  right  to  them  exists  by  the  common 
law  or  is  conferred  by  statute.     Hence,  if  a  court  of  equity,  88 
was  held  in  Colburn  v.  Simms,  and  Stevens  v.  Gladding,  has 
no  jurisdiction  of  statutory  penalties  and  forfeitures,  except  by 
express  authority  of  the  legislature,  it  can  have  no  cognizance 
of  the  same  matter  under  the  common  law. 
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CHAPTER  XIII. 

COMMON-LAW  PLAYRIGHT  IN  UNPUBLISHED  DRAMAS. 

Flayilght  Defined.  —  A  dramatic  composition  is  capable  of  two 
distinct  public  uses.  It  may  be  printed  as  a  book  and  repre- 
sented as  a  drama.  With  respect  to  the  former  use,  there  is  no 
distinction  in  law  between  a  dramatic  and  any  other  literary 
composition.  The  exclusive  right  of  multiplying  copies  is  called 
copyright.  But  this  does  not  embrace  the  right  of  representa- 
tion. As  these  two  rights  are  wholly  distinct  in  nature,  it  is 
not  only  important  but  necessary  that  they  should  be  distin- 
guished in  name.  The  property  in  a  dramatic  composition  is 
often  called  dramatic  copyright.  But  this  expression  is  faulty 
and  inaccurate.  If  it  refers  to  the  exclusive  right  of  printing 
a  drama,  it  would  be  equivalent  to  the  name  poetic  copyright, 
prose  copyright,  or  historical  copyright,  as  applied  to  works  in 
poetry,  prose,  or  history.  If  its  use  is  restricted  to  the  right  of 
representing  a  drama,  it  is  not  accurate ;  because  this  is  not  a 
right  to  multiply  copies  in  the  proper  meaning  of  that  expres- 
sion, and  cannot  therefore  strictly  be  called  copyright.  If  it 
is  intended  as  a  name  for  both  rights  together,  it  can  serve 
only  to  increase  the  confusion  which  should  be  wholly  removed. 
The  sole  liberty  of  publicly  performing  a  dramatic  composition 
might  more  properly  be  called  dramatic  right  or  acting  right. 
The  expression,  stageright,  coined  by  Charles  Reade,  is  not 
uncommon.  But  there  are  objections  to  this  word  with  respect 
both  to  its  formation  and  the  purpose  which  it  is  required  to 
Berve.  I  have  adopted  playright  as  being,  in  my  judgment, 
the  best  name  for  the  purpose.  It  is  a  convenient  euphonious 
word,  and  its  formation  is  analogous  to  that  of  copyright.  As 
the  latter  word  literally  means  the  right  to  copy  a  work,  or  the 
right  to  the  copy,  so  playright  means  the  right  to  play  a  drama, 
or  the  right  to  the  play.    And  it  may  properly  be  used  to  mean 
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not  only  the  right  of  representing  a  play,  but  also  the  right  of 
performing  a  musical  composition. 

In  the  United  States,  play  right  is  secured  by  the  statute  in  pub- 
lished, and  exists  by  the  common  law  in  unpublished,  dramatic 
compositions,  The  English  statute  secures  the  right  of  per- 
forming both  printed  and  manuscript  dramas,  and  will  probably 
be  construed  to  have  taken  away  common-law  playriglit  in 
unpublished  as  well  as  In  published  plays.  In  this  chapter, 
the  common-law  rights  of  dramatists  will  be  considers 


Are  the  Owner's  Common-Law  Rights  Lost  by  the  Public 
Performance  of  a  Manuscript  Drama  ? 

It  has  been  shown  that  the  author  of  any  intellectual  produc- 
tion, whether  it  be  a  literary,  dramatic,  or  musical  comp 
or  a  work  of  art,  has  in  it  by  the  common  law  a  property  wliir.h 
is  absolute  and  complete  until  lost  by  some  act.  of  the  owner 
or  by  the  operation  of  some  statute.1  This  property  secures 
the  owner  in  the  exclusive  enjoyment  of  any  and  every  use  of 
his  production  which  does  not  in  law  amount  to  a  forfeiture  of 
his  exclusive  rights.  The  law  has  been  settled  to  the  effect 
that,  by  publication  in  print,  the  owner's  common-law  property 
is  lost,  and  that  in  a  work  so  published  he  has  no  other 
than  those  secured  by  statute.  Hence,  a  dramatist  may  hive 
a  statutory  but  no  common-law  right  to  the  exclusive  re; 
tation  of  a  drama  which  he  has  published  in  print.  But  the 
exclusive  right  of  the  owner  publicly  to  represent  a  manuscript 
play  exists  by  the  common  law,  unless  such  public  representa- 
tion, by  operation  of  the  common  law  or  by  force  of  some 
statute,  works  an  abandonment  of  the  right. 

The  question,  then,  is  raised  whether  the  common-law  prop- 
erty in  a  manuscript  play  is  lost  or  prejudiced  by  the  public 
performance  of  the  play. 

Public  Performance  not  a  Publication  which  Defeats  Copyrisltt. 
—  It  may  be  regarded  as  settled  that  the  authorized  pahW 
performance  of  a  manuscript  drama  is  not  such  a  publication 
as  will   defeat   a  copyright  afterward   obtained.2    Where  it 

1  Si-e  Clinp.  1.  Roberta    i\    Myers,    13   MoniMj  k* 

i  Boueicault  r.  Fox,  6  Blatchf.  87 ;    Reporter,  39G  ;   Keene  ■    Kimbill,  1« 
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appeared  that  Boucicault*  s  Octoroon  had  been  publicly  rep- 
resented in  New  York  by  the  author  from  Dec.  6  to  Dec.  12, 
1859,  before  a  copyright  was  applied  for,  it  was  held  that  such 
representation  did  not  defeat  the  copyright,  and  could  not  "  be 
regarded  as  any  evidence  of  his  abandonment  of  the  manuscript 
to  the  public  or  to  the  profession  of  players."  1  So  the  repre- 
sentation of  a  manuscript  opera  in  Paris  was  held  to  be  no 
prejudice  to  the  copyright,  which  was  afterward  secured  by  a 
first  publication  of  the  work  in  London.3 

Is  the  authorized  public  performance  of  a  manuscript  drama 
an  abandonment  of  the  owner's  common-law  rights  to  the  extent 
that  any  one  without  license  may  publish  it  in  print  or  repre- 
sent it  on  the  stage  ?  I  shall  first  review  the  authorities,  and 
then  consider  the  true  principles  by  which  the  question  is  to  be 
determined. 

Review  of  English  Authorities.  —  The  English  cases  which 
are  frequently  cited  on  this  subject,  but  rarely  with  intelligence, 
lend  but  little  aid  to  the  solution  of  the  problem.  Since  the 
3  &  4  Will.  IV.  c.  15,  was  passed,  in  1833,  the  right  of  repre- 
senting manuscript  as  well  as  printed  plays  has  been  secured 
by  statute  in  England  ;  and  since  1842  there  has  been  a  stat- 
utory provision  declaring  that  the  first  public  representation  of 
a  dramatic  composition  shall  be  equivalent  to  the  first  publica- 
tion of  a  book.3  The  decisions  in  Boucicault  v.  Delafield*  and 
Boucicault  v.  Chatterton,*  in  which  it  was  held  that  an  author 
forfeits  his  title  to  English  playright  in  a  manuscript  drama  by 
first  representing  it  in  a  foreign  country,  were  governed  by  the 
above  and  other  statutory  provisions.  Hence,  these  authorities 
have  no  bearing  on  the  question  relating  to  the  common-law 
rights  of  dramatists  in  the  United  States. 

Four  cases,  decided  before  the  3  <&  4  Will.  IV.  c.  15  was 

<ed,  are  often  cited  on  fie  question  under  consideration,  but 

two  of  them   have   no    bearing  on   the  subject.     Coleman    v. 

Wathen,  decided  in  1793,  was  an  action  to  recover  the  penalties, 

under  the  statute  of  Anne,  for  the  unlicensed  performance  of 


Gray  (82   Mass.),   549;    Boucicault  r. 
I   2  Diss.  iH;  Boucicault  v.  Hart, 
18  Blatchf.  47. 

i  Boucicault  t:  Fox,  5  Blatdif.  97. 
Almaine  v.  Bootey,   1  Y.  &  C. 


Exch.   288.  29!).      See  also   Clark 
Bishop,  26  L.  T.  n.  s.  908. 
»  6  4  6  Vict.  c.  45,  ».  'JO. 

*  1  Hern.  &.  M.  697. 

*  6  Ch.  D.  267. 
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O'Keefe's  Agreeable   Surprise.     This  act  secured   c< 
but   not    playrjghr  ;   it   prohibited   unlawful   printing,    but   nof 
public  ropregflatftttoft.     Hence,  whatever  may  have  been  the 
common-law  rights  or  remedies  of  the  plaintiff,  it  is  clear 
he  was  not.  entitled  to  the  statutory  penalties,  since  the  unli- 
censed performance  of  his  play  was  not  a  violation  of  the  right 
secured  by  the  statute,  and  was  not  a  thing  prohibited  by  the 
statute.     And  this  was  the  judgment  of  the  court,  which  de- 
cided simply  that  representation  was  not  publication  within  the 
meaning  of  the  statute.1 

In  Murray  v.  Elliston,  decided  in  1822,  the  defendant  was 
charged  with  representing  on  the  stage  an  abridged  version  of 
Lord  Byron's  published  tragedy,  Marino  Faliero,  the  copyright 
in  which  belonged  to  the  plaintiff.  The  question  was  referred 
by  Lord  Kldou  to  the  King's  Bench,  whose  decision  was  that 
"•  an  action  cannot  be  maintained  by  the  plaintiff  against  (he 
defendant,  for  publicly  acting  and  representing  the  said  tragi 
abridged  in  manner  aforesaid."2  What  weight  the  court  ^are 
to  the  consideration  that  it  was  an  abridged  version  win c  1 1  I 
been  represented  cannot  be  determined.     But  th:  i  no 

true  bearing  on  the  question  involved.  As  the  tragedy  bad 
been  published  in  print,  the  plaintiff  could  have  in  it  no  exclu- 
sive rights,  except  under  the  statute  securing  copyright;  and 
the  representation  complained  of  was  not  such  a  publication  a* 
was  prohibited  by  the  statute.  Hence,  there  was  no  ground  on 
which  the  defendant  could  be  held  guilty  of  piracy. 

Macklin  v.  Richardson,  decided  in  1770,  related  to  Macklin's 
farce,  Love  I  la  Mode,  which  had  been  publicly  perform 
the  author,  but  had  not  been  published  in  print  by  him.  Tbfl 
defendant  having  employed  a  short-hand  writer  to  make  a 
report  of  the  farce  during  the  performance,  published  a  part 
of  the  copy  so  obtained  in  a  monthly  magazine,  with  the  an- 
nouncement that  the  rest  would  appear  in  the  next  number. 
Such  publication  was  rightly  held  to  be  piratical ;  but  the  court 


1  6T.B.  245.  ■  The  statute  for  the 
protection  of  copyright."  snid  Lord 
Kenyon.  "  only  extends  to  prohibit 
tin-  publication  of  the  book  itself  by 
any  other  tlian  the  author  or  hu  law- 


ful assignee*.    It  was  so  b< 
great  copyright  case  by  the  Houk  °' 
Lords.     But  here  wait  no  publicito" 
1  5  Barn.  &  Aid.  657,  001 


COMMON-LAW   PLAYRIGHT. 


557 


expressed  no  opinion  on  the  question  whether  an  unlicensed 
performance  of  the  piece  would  have  been  unlawful,1 

The  latter  question  was  directly  raised  in  1820,  in  Morris  v. 
Kelly,  on  an  ex  parte  application  for  an  injunction  to  restrain 
the  defendant  from  representing  O'Keefe's  Young  Quaker. 
This  comedy  had  been  publicly  represented  by  the  author,  but 
had  not  been  printed  by  him.2  It  does  not  appear  in  what 
manner  the  defendant  had  obtained  a  copy*  The  injunction 
was  granted  by  Lord  Eldon ;  but  his  views  of  the  legal  princi- 
ples involved  do  not  appear  in  the  report  of  the  case.3 

From  this  review,  it  will  be  seen  that  the  only  English 
authorities  which  bear  on  the  question  as  to  what  effect  the 
authorized  public  representation  of  a  play  has  on  the  owner's 
common-law  rights  are  Macklin  v.  Richardson,  in  which  it 
was  held  that  such  representation  does  not  entitle  any  one 
without  authority  to  print  a  copy  of  the  play  got  by  ste- 
nograph}- ;  and  Kelly  v.  Morris,  which  is  an  authority  in  support 
of  the  doctrine  that  the  owner's  exclusive  right  at  common 
law  to  represent  a  manuscript  play  is  not  lost  by  its  public  per- 
formance. 

Review  of  American  Authorities,  —  The  question  whether  any 
person  without  license  is  at  liberty  to  publish  in  print  or  to 
reproduce  on  the  stage  a  manuscript  play  after  its  public  per- 
formance by  the  owner  has  been  judicially  discussed  in  several 
recent  American  cases,  and  in  none  at  greater  length  than  in 
Keene  v.  Wheatley,  where  it  was  first  raised  in  the  United 
ites  Court  In  I860.4  This  suit  was  brought  by  Miss  Laura 
Keene,  for  the  alleged  invasion  of  her  rigbts  in  Our  American 
Cousin.  She  had  bought  the  manuscript  of  this  comedy  from 
its  author,  Tom  Taylor;  and,  after  making  in  it  material  alter- 
ations, including  additions  suggested  by  Joseph  Jefferson,  an 
actor  employed  by  her,  bIic  entered  the  title  for  copyright  uuder 
the  statute  of  the  United  States,  hut  did  not  publish  the  play 
in  print.  It.  was  first  publicly  performed  at  her  theatre  in 
New  York  in  1858.  Soon  after,  it  was  brought  out  in  Phila- 
delphia by  the  defendants,  William  Wheatley  and  John  S. 
Clarke,  who  were  in  possession  of  a  copy  of  the  original  manu- 


i  Arab.  6«4. 

*  See  post,  p.  667,  note  5. 


s  1  Jac.  &  W.  401. 
*  9  Am.  Law  Keg.  88. 
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script,  which  had  been  surreptitiously  obtained  in  London,  where 
the  comedy  had  not  then  been  performed.     The  changes  and 
additions  made  by  Miss  Keeue  had  been  got  by  the  defendant! 
from  Jefferson.     It  appeared,  therefore,  that  the  defendants,  in 
representing  the  play,  had  derived  no  aid  from  any  person  vrho 
had  witnessed   its   authorized  performance.     On    these   facts 
there  were  but  two  essential  questions  of  law  before  the  court: 
1.  Whether  Misb   Keene's  statutory  copyright  was  valid.    2. 
Whether  the  performance  by  her  was  an  abandonment  of  her 
common-law  rights,  so  as  to  entitle  the  defendants  to  represent 
the  play  through  the  means  by  which  they  were  enabled  to  do 
so.     The  court  held  that  the   copyright  was  invalid,  on  the 
ground  that  the  comedy  was  the  production  of  a  foreign  au- 
thor ;  that  the  question  whether  the  use  by  the  defend 
the  manuscript  surreptitiously  obtained  was  not  properly  before 
the  court,  because  this  fact,  though  proved  by  the  evidence,  had 
not  been  alleged  in  the  complainant's  bill  ;  but  that,  on  the 
general  principles  of  equity,  independently  of  her  property  in 
the  manuscript,  the  complainant  was  entitled  to  maintain  the 
suit  on  the  ground  that  the  communication  by  Jefferson  to  the 
defendants  of  a  material   part  of  the  play    was  a  breach  of 
the  implied  confidence  between  him  and  his  employer. 

Law  Judicially  Construed  that  any  Person  may  Represent  en 
Print  Play  obtained  by  Memory,  but  not  by  Writing,  from  Public 
Performance,  —  The  consideration  of  the  question  whether  any 
person  without  authority  is  entitled  to  print  or  to  act  n  manu- 
script play  which  has  been  obtained  from  its  authorized  public 
performance  waH  wholly  extra-judicial  in  this  case,  HBM  ■< 
defendant's  representation  had  not  been  effected  by  this  mean  J. 
Nevertheless,  the  court  entered  into  a  long  discussion  of  the 
subject,  in  whieh  was  advnnerd  the  novel  theory  that  the  exer- 
cise of  memory  is  a  lawful  means  of  depriving  the  owner  n 
his  rights  in  a  manuscript  drama  which  he  has  caused  to  1» 
publicly  performed.  The  rule  was  laid  down  that  the  perform- 
ance of  a  manuscript  play  before  a  public  audience  is  a  publi- 
cation to  the  extent  of  conferring  upon  any  spectator  who 
has  obtained  it  by  M  fair  means "  the  right  either  to  repre- 
sent or  to  print  it  without  the  consent  of  the  owner.  The  dis- 
tinction was  drawn  between  the  exercise  of  memory  and  the 
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use  of  writing  as  a  means  of  subsequent  representation  or 
publication ;  and  the  opinion  was  expressed  that  "  the  literary 
proprietor  of  an  unprinted  play  cannot,  after  making  or  sanc- 
tioning its  representation  before  an  indiscriminate  audience, 
maintain  an  objection  to  any  such  literary  or  dramatic  republi- 
cation by  others  as  they  may  be  enabled,  either  directly  or 
secondarily,  to  make  from  its  having  been  retained  in  the 
memory  of  any  of  the  audience  ;  "  l  but  that  no  one,  in  order 
to  get  the  play  for  representation,  might  lawfully  make  use  of 
stenography,  writing,  notes,  or  any  other  except  u  fair  means." 
And  *'  the  only  fair  means  by  which  others  could  have  obtained 
the  words  were,  through  their  impression  upon  the  memory 
of  some  person  whose  constant  attendance  at  her  performances 
of  the  play  might  at  length  enable  him  elsewhere  to  repeat  or 
to  write  out  its  language." 2 

The  language  above  quoted  goes  to  the  extent  that  it  is 
not  piratical  either  to  represent  on  the  stage  or  to  publish  in 
print  a  manuscript  play  obtained  through  the  memory  of 
any  person  who  has  witnessed  its  public  performance.3  This 
doctrine  was  afterward  approved  by  the  New  York  Superior 
Court  in  Keene  v.  Clarke,  and  appears  to  have  been  recognized 
by  the  Circuit  Court  of  the  United  States  in  Crowe  v.  Aiken. 
But  in  neither  of  these  cases  did  the  decision  turn  on  the 
Himttop  of  memory.  In  Keene  v.  Clarke,  the  defendant  was 
charged  with  unlawfully  representing  Our  American  Cousin, 
which  he  had  got  in  the  manner  above  described  in  considering 
Keene  t\  Wheatley.  The  case  was  brought  before  the  General 
Term  of  the  New  York  Superior  Court  on  certain  exceptions 
in   law  which    made    the   views    expressed   by   Chief    Justice 


BE 


1  CadwaJader,  J.,  9  Am.  Law  Keg. 


a  Ibid  SI. 

*  That  the  court  approved  the  the- 
ory that  the  unlicensed  printing  of  a 
mamiM'ript  play  obtained  by  memory 
from  its  public  pcrt'omniix  ■  is  not 
violation  of  the  owner-  right!  io  also 
shown  by  the  following  language  <>('  t  he 
opinion  1  "  In  cases  MM  legislatively 
provided  for,  the  public  circulation  of  a 
literary  composition  thus  authorizes 
any  person   to  republish  it  from  any 


composition  so  circulated.  If  it  is  a 
dramatic  composition,  it  may  be  repub- 
lished either  by  reprinting  it,  or  by 
theatrical  representation.  It  we  now 
recur  to  the  case  of  a  dramatic  compo- 
sition, which,  though  unprinted,  has 
been  publicly  represented  on  the  stage, 
we  will  see  that  the  principle  applica- 
ble must  be  the  same,  so  far  as  this 
representation  of  it  may  have  been 
the  means  of  enabling  ulterior  publica- 
tion to  be  made."     Ibid.  U2. 
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Robertson  on  the   question  here    under  consideration  wholly 
extrajudicial.1 

Crowe  t>.  Aiken  was  brought  in  1869  by  the  husband  of  the 
actress  well  known  as  Miss  Kate  Bateman,  to   restrain  the 
un licensed  playing  of  the  drama,  Mary  Warner,  the  maiiQ- 
script  of  which  Mrs.  Crowe  had   bought  from   Tom  Taylor. 
It  was  first  brought  out  by  her  iu  London,  in  June,  1869,  and 
in  the  following  autumn  in  New  York.     There  was  no  author- 
ized publication  of  it  in  print.     The  defendant  having,  as  he 
alleged,  got  a  printed  copy  from  Robert  M.  De  Witt,  a  Near 
York  publisher  of  dramas,  announced  the  play  for  performance 
at  his  theatre  in  Chicago.     This  was  held  to  \yc  a  threatened 
invasion  of  the  plaintiff's  rights ;  and  an  injunction  was  ac- 
cordingly granted.     It  did  not  appear  by  what  means  the  plaj 
had  been  obtained  for  publication  ;  but  it  was  without  the  knowl* 
edge  or  consent  of  Mrs.  Crowe  or  Mr.  Taylor.     The  court  had 
no  doubt  that  "  Do  Witt  obtained  the  copy  of  the  play  of  Mar/ 
Warner,  which   he   furnished  to  the   defendant  in  this  case, 
either  in  whole  or  in  part,  through  a  short -hand  rej>ot 
in  some  other  unauthorized  or  wrongful  way,  and  not  by  mem- 
ory alone." 2    The  question  of  memory,  therefore,  did  nol 
directly  into  the  decision  ;  but  the  court  seems  to  have  recog- 
nized the  soundness  of  the  distinction  between  memory  and 
stenography,  which  had  been  advanced  in  Keene  v.  Whi 
and  approved  in  Keene  v.  Clarke. 

Unlicensed  Performance  of  Play  Got  by  Memory  Held  Lawful 
—  In  Keene  v.  Kimball,  the  Supreme  Court  of 
in  1800,  following  the  authority  of  Keene  v.  Wheatley,  affirmed 
the  doctrine  that  it  is  not  unlawful  to  represent   mi   ilu 
a  manuscript  play  obtained  through  the  memory  of  MJ  one 
who  has  witnessed  its  public  performance;  bat  expRMMd  'I" 
opinion  that  the  Unlicensed  publication  in  print  of  a  drumu  M 
obtained  is  piratical.8      The    play   in  controversy  w 
American  Cousin.      The   bill   alleged  that  tk  the  oomc 
produced  at   the   Boston   Museum,  was  produced  in  pilpiMH 
imitation  of  the   manner  in  which   it  was    prodoi 


1  6  Rob.  (N.  Y.)  88.  See  remarks 
of  Monell,  J.,  PaJmer  0,  De  Win.  2 
Sweeny,  G48-W6. 


«  I  Rins   206,  215. 

1  10  Gray  (82  Maw).  645. 
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plaintiff's  theatre;  and  that  the  defendant  had  sent  his  ar- 
tists, or  some  one  or  more  of  them,  or  some  person  whom  he 
engaged  to  instruct  them  in  the  proper  manner  of  performing 
the  comedy,  to  witness  its  representation  at  the  plaintiff's 
theatre,  in  order  that  that  representation  might  be  copied  by 
the  artists  in  said  representation  at  the  Boston  Museum."  In 
the  opinion  of  the  court,  this  was  no  violation  of  the  complain- 
ant's rights ;  and,  as  there  was  no  allegation  that  the  defendant 
had  made  use  of  stenography,  or  other  "  surreptitious  means," 
in  obtaining  the  play,  it  was  held  on  demurrer  that  this  omis- 
sion was  fatal  to  her  suit,  on  the  ground  that  "  the  representa- 
tion by  the  defendant  of  a  dramatic  work,  of  which  the  proprietor 
has  no  copyright,  and  which  she  had  previously  caused  to  be 
publicly  represented  and  exhibited  for  money,  is  no  violation 
of  any  right  of  property,  although  done  without  license  from 
such  proprietor ;  and,  as  it  does  not  appear  to  have  been  done 
in  violation  of  any  contract  or  trust,  cannot  be  restrained  by 
injunction."  1 

In  Shook  v.  Rankin,  decided  in  1875  by  the  United  States 
Circuit  Court  in  the  district  of  Minnesota,  the  defence  of  mem- 
orization was  set  up  by  the  defendants,  when  charged  with  the 
unlawful  representation  of  the  Two  Orphans.  The  court  found 
that  the  play  had  not  been  obtained  by  this  means,  and  granted 
an  injunction ;  but  District  Judge  Nelson,  without  expressly 
approving  or  disapproving  the  theory  of  memorization,  seems 
to  have  given  it  some  countenance.2 

>  Ibid.  652.      I  am  informed  that  allegation     that     the    defendant    haa 

the    defendant   in    this    case    was   in  availed  himself  of  a  surreptitious  copy 

possession  of  a  written  copy  of  the  of  the  manuscript  play.    But  there  is 

play,  which  had  been  obtained  with-  no  such  allegation  in  the  bill,  and  no 

out  the  consent  of  Miss  Keene ;  and  such  fact  is  admitted  by  the  demurrer." 

that    members   of  his    company  had  Ibid.  551. 

attended   her  theatre  merely  for  the         2  8    Cent.   Law    Jour.    210.      The 

purpose  of  learning  the  "stage  busi-  right  to  reproduce  on  the  stage    an 

nets,"  4c.,  in  order  to  imitate  her  per-  unpublished  opera,  when  obtained  by 

formance  of  the  comedy.     But  there  memory  from  its  public  representation, 

waa  nothing  in  the  bill  to  show  that  was  recognized  obiter  by  Viee-Chancel- 

the  defendant  had  not  got  the  play  lor  Bacon,  in  the  recent  case  of  Boosey 

through   the    memory  of  those  who  v.  Fairlie.    "  If  there  were  no  statute," 

witnessed  its  authorized  performances,  he  said,  "  he  (defendant]  would  have 

On  this  point,  the  court  said :  "  The  been  at  liberty  by  the  exercise  of  his 

counsel  for  the  plaintiff  in  their  argu-  memory  —  and  some  people  have  been 

ment  have  laid  much  stress  upon  the  so  gifted  —  to  recollect  the  notes  of  the 


562 


THE  LAW  OF  COPYRIGHT  AND  PLAYRIGHT. 


airs,  nn<l  perhaps  more  than  the  airs, 
lite  choruses  anil  oilier  things,  ami  t<> 
have  written  them  in  iiiumc,  and  liave 
had  them  sung  and  performed  at  his 
own  inMnnre.  Indeed  there  is  a  very 
Kdhle  instanec  in  the  history  of 
the  theatre,  when  BeaumarcliaU' plnyg 
were  exeiting  so  ima-li  popularity  in 
Franr-p.  An  English  dramatist  who 
happened  to  be  in  France,  with  the 
help  of  hi*  friend,  took  down  —  not  in 
short  hand,  for  they  could  not  write 
that,  but  took  doWQ — iti  their  im-mu- 
ties,   the    scene*  in    the    Mariaye    tic 


Figart,  and   went  out  lit  the 
each  scene  or  act  nod  iranseriheJ  t'. w 
that   within   a   riwH    period  iftar  »1* 
public  representation  of  that  play  ift 
Paris,    the    Mai  ro  »»• 

brotaghl  out  on   the   Knglish  |H| 
line  of  it  having  l>een  printed,  *•>•!  B0 
manuscript  ever  having  been  fun 
to  them.    I  say,  if  there  wns  no  statute, 
that  might  be  done  by  anybody  lU 
i»lUnl>uc-h'»  musk  "     7  i  "h    I).  SOB. 
1  See  f*Mt,  p.  •' 

V    Weekly  Dig.  197. 


Unlicensed    Performance   of    Play  Obtained   by   Memory  Held 
Piratical.  —  The  same  question  ma  r  lised  in  the  CMB  of  Ffl 
?',  Canolly,  decided  by  the  New  York  Superior  Court  in  187 
Tlie  defendants  were  charged  with  representing  the  unpuhli- 
play,  Around  tlie  World  in  Eighty  Days,  which  the  plai 
had   bought  from   tlie  French  authors,  Verne  and  DEnnery. 
The  defendants  pleaded  that  they  had  got  the  play  by  drama- 
tizing Jules  Verne's  published  story,   Le   Tour  du  M 
Quatrevuiyts  Jouro.     Tlie  court  found  that   1 1 Tt -  »:i^ 

IlOt  sustained  by  the  facts.1     It  whs  shown  by  the  plaintiff tiiat 
one  of  the  defendants  had  deposed  in  another  case  that  he  bad 
produced  the  play  from  memory .  after  witnessing  its  authorized 
representation  in  Paris.     The  defendants  now  contended  that 
this  was  no  violation  of  the  plain  tiff's  rights.     The  court  held 
that  tins  was  not  a  good  defence,  and  granted  an  injunction. 
After  referring  to  the  conflict  of  judicial  opinion  on  this  point, 
Judge    Curtis    said:    ''It    would    seen    better  bo  accord  with 
justice  and  good  morals,  that  the  carrying  away  in  the  mem- 
ory, or  in  the  stenographic  notes,  of  a  spectator,  of  the  pOlli 
of  a  play,  unauthorized  by  the  owner,  is  an  infringement  of  his 
proprietary    rights.     It  is  a  surreptitious   mode   of    procuring 
the  literary  property  of  another;  and,  when  done  from  uv> 
of  pecuniary  gain,  at  the  expense  of  the  owner,  is  nut  defen- 
sible." ■ 

This  case  is  a  direct  authority  in  support  of  the  doctrine 
that  the  unlicensed  performance  of  u  play,  obtained  by  memory 
from  its  authorized  performance,  is  piratical. 

Unlicensed  Printing  of  Play  Got  from  Public  Performance  Held 
Piratical.  —  The   question    involved   in  Crowe    v.  Aike; 
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the  right  of  any  person  to  print  a  manuscript  play  got  without 
-•■  from  its  authorised  public  performance,  was  a  direct 
issue  in  Palmer  v.  T>e  Witt  The  defendant  had  published 
without  authority  Robertson's  Play,  the  manuscript  of  which, 
with  the  exclusive  rigal  of  representation  in  the  United  Stat 
had  been  bought  from  the  author  by  the  plaintiff.     There  had 

no  authorized  publication  of  the  comedy  in  print,  either 
in  the  Dtrited  Slates  or  in  England  ;  hot  it  had  heen  publicly 
represented  by  the  author  in   London,  and  by  the  plaintiff  in 

York.  The  defendant  alleged  that  he  had  obtained  I 
copy  through  persons  who  had  witnessed  the  performances  in 
London, and  maintained  that  these, as  well  as  the  rcpresentatiom 
in  New  York,  were  an  abandonment  of  the  work  to  the  public. 
At  the  trial,  the  Special  Term  of  the  Superior  Court  of  New 
k  city,  following  the  doctrine  advanced  in  Keene  v,  Wheatley 
and  Keene  v.  Clarke,  decided  in  favor  of  the  defendant.1  This 
judgment  was  reversed  by  the  General  Term  of  the  court.-     In 

pinion  delivered  by  Judge  Monell,  who  had  dissented  from 
the  other  two  judges  in  Keene  t\  Clarke,  it  ft/ai  maintained 
that  the  owner's  rights  in  a  manuscript  play  are  not  lost  or 
prejudiced   by   its  public  performance  ;  and  that,  00  matter  by 

arhal  a  copy  may  be  obtained,  either  unlicensed  publi- 

cation  in  print  or  representation  on  the  stage  is  piratical. 

The  decision  of  the  General  Term,  that  die  unlicensed  print- 
of  ihe  play  was  an  invasion  of  the  plaintiff's  rights,  was 
affirmed  by  the  Court  of  Appeals,  which  declared  that  "  lectures 
and  plays  are  not,  by  their  public  delivery  or  performance  in 
of  all  who  choose  to  attend,  so  dedicated  to  the 
public  that  they  can  be  printed  and  published  without  the 
author's  permission.  It  does  not  give  to  the  hearer  any  title 
In  the  manuscript  or  a  copy  of  it,  or  the  righl  to  the  use 
copy."8     '1  his  language  clearly  m   the   true   principle 

that  the  unlicensed  publication  in  print  of  a  play  obtained  bom 

public  performai ,  by  any  means,  whether  irritin| 

memory,  is  piratical.    But  the  court  seems  to  ha?e  given  some 
io  the  consideration  that  there  was  no  allegation  or 

i  7  Rob.  (N.  Y.J  MO. 

i30. 
•  47  N.  Y.  632,  648. 
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f  that  the  play  in  controversy  had  been  secured  tkrottft 
memory.  uThc  Tact  is  found,"  said  Judge  Allen,  "that  the 
defendant  received  the  words  of  this  comedy,  and  a  description 
ill  the  arrangement,  general  stage  directions,  division  of  acU 
and  scenes,  as  printed  hy  him,  from  one  or  more  persons 
had  seen  or  heard  the  same  publicly  performed  in  England.  It 
is  not  found  that  it  was  reported  by  the  witnesses  of  the  j>erfona. 
ance  from  memory;  and  it  would  be  entirely  consistent  with 
the  findings  that  copies  of  the  play  as  performed,  with  the 
stage  directions,  &c,  were  surreptitiously  obtained  m 
in  the  possession  of  the  defendant.11  1 

Theory  of  Restrictive  Notice.  —  III  Keene  v.  Clarke,  the  theory 
was  judicially  advanced,  that  the  owner  might  reserve  his  rights 
in  a  manuscript  play  after  public  representation,  by  a  restrictive 
notice  to  the  spectators,  which  would  prevent  them  from  itf< 
fully  making  any  use  of  it  to  his  injury.     It  was  said  thai  the 
effect    0?  sueh  notice  was  to  create  an  understanding  between 
the  spectators  and  the  owner  of  the  play  that  they  should  vA 
make  any  use  of  their  remembrance  of  it  to  his  prejudi 
that  the  violation  of  such  understanding  might,  in  the  In 
of  <'hief  Justice  Robertsou,  who  pronounced  the  opinio) 
restrained  upon  the  same  principle  as  any  other  betr 
confidence;  such  as  the  disclosure  of  the  secrets  of  a  l» 
art,  trade,  or  mystery  agreed  not  to  be  divulged."     Such  un- 
derstanding, it  was  further  held,  could  not,  be 
of  the  ordinary   terms  of  admission  to  the  performanc 
"  might  lie  created  by  indorsements  on  a  ticket  of  idffl 
or  notices  publicly  posted  in  the  place  of  performain 
modes.    Such  precautions  are  necessary  to  protect  the  excltuin 
right  to  an  unoopyrighted  production ;  otherwise,  thej 
stand  on  the  same  footing  as  if  they  were  copyrighted. 

In  this  country,  the  doctrine  that  restrictive  not 
eseary  to  protect  the  rights  of  an  owner  in  his  manuscript  pity 
has  met  with  no  recognition  outside  the  Superior  Court  • 
York,  where  it  was  first  announced  in  1867.     And,  BY6U  there, 
its  unsoundness  was  Boon  forcibly  pointed  out  by  Ju 
in  the  following  language:  M  Whatever  means  a  pYudeul 
may  adopt  to  prevent  hie  property  from  being  feloniously  taken 

*  47  N.  Y.  i  Uob.  (N.  Y 
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from  him,  it  cannot,  I  think,  be  successfully  contended  that,  if 
he  chooses  to  take  the  risk,  he  may  not  leave  it  exposed  without 
mark  or  other  sign  to  designate  it  as  his  property ;  or  that,  by 
thus  exposing  it,  he  would  lose  his  title,  and  could  not  after- 
wards recover  it,  or  its  value,  from  one  who  tortiously  took  it. 
A  wrong-doer  cannot  get  title  to  property,  or  escape  the  re- 
sponsibility of  his  tortious  or  felonious  act,  merely  because  the 
owner  has  failed  to  give  public  notice  or  warning  that  it  was 
not  to  be  stolen.  If  carrying  away  in  the  memory  of  a  spec- 
tator, or  otherwise  surreptitiously  obtaining  the  contents  of  a 
play,  is  without  the  consent  of,  or  unauthorized  by,  the  owner, 
and  therefore  an  infringement  of  his  property  in  the  play,  the 
act  is  not  excused  by  the  omission  of  the  owner  to  notify  the 
audience  that  they  will  not  be  allowed  or  are  forbidden  to  carry 
it  away  in  that  manner."  * 

It  has  also  been  declared  unsound  in  the  United  States  Cir- 
cuit Court  by  Mr.  Justice  Drummond,  who  said  that  "  it  is 
not  easy  to  see,  however,  how  a  notice  can  have  any  effect  upon 
the  rights  of  the  owner  or  of  the  auditor.  If  the  latter  had 
the  right  to  carry  away  the  play  in  his  memory,  or  take  it  down 
phonographically,  and  in  either  case  to  use  or  publish  it,  the 
notice  prohibiting  it  could  not  affect  or  change  that  right."  2 

Result  of  Authorities.  —  It  has  now  been  shown  that,  although 
the  novel  theory  relating  to  memory  has  been  approved  or  rec- 
ognized in  several  recent  American  cases,  yet  in  every  one, 
excepting  Keene  v.  Kimball,  the  approval  was  wholly  extra- 
judicial. In  Keene  v.  Whcatley,  and  Keene  v.  Clarke,  it  was 
expressly  shown  that  the  authorized  performance  was  not  the 
means  of  the  alleged  piratical  representation.  Neither  in 
Crowe  v.  Aiken,  nor  in  Palmer  v.  Do  Witt,  did  it  appear  that 
the  defendant  had  been  aided  by  the  memory  of  any  person  in 
getting  possession  of  the  play ;  and,  in  both  cases,  the  court 

1  Palmer  v.  De  Witt,  2  Sweeny,  658.  that  the  exhibition  had  been  for  the 
*  Crowe  v.  Aiken,  2  Biss.  212.  In  qualified  purpose  of  obtaining  sub- 
determining  the  effect  of  the  public  scribers  for  an  engraving  of  the  picture 
exhibition  of  an  uncopyrighted  paint-  was  based  the  decision  that  exhibition 
ing  on  the  owner's  rights,  the  Irish  was  not  such  a  publication  as  would 
Chancery  Court  gave  much  considera-  destroy  the  owner's  common-law  rights, 
tion  to  the  inquiry  whether  there  had  Turner  v.  Robinson,  10  Ir.  Ch.  121, 
been  s  restrictive  notice ;  and  on  the  510. 
existence  of  such  notice  and  the  fact 
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assumed  that  it  had  been  obtained  by  other  means.     There  is, 
dun,   no  direct  authority  in  support  of   the  theory  that  any 
person  may  publish  in  print  a  dramatic  eoin|»osition  o9 
by  memory  i'rom  its  authorised  public  performance ;  and  none 
that  unlicensed  representation  "ii  the  stage  under  such  c 
stances  is  not  piracy,  except  the  single  case  of  Keene  r,  Kim- 
ball, decided  by  the  Supreme  Court  of  if assachu setts  ii, 
Against   tins    authority   is    the  judguieut    of   the    New   York 
Superior  Court,  in  French  v.  Conolly. 

What  is  settled  by  the  American  authorities  is:  1.  The 
public  performance  of  a  manuscript  dramatic  oompoeitbn  v 
the  author  is  not  such  a  publication  u  will  defeat  a  copyright 
afterward  secured.'  'Z.  No  person  without  leave  may  pofaliafa 
in  print  or  publicly  rcproisent  the  play,  If  obtained  bj  I; 
through  a  breach  of  contract  or  confidence,2  or  if  got  i; 
lawful  performaoce  by  any  other  means  than  name 


REFUTATION   OF  THE  TllEOKY   THAT  THE   RlGHT  TO   USE  A   PLiT 

may  be  Acquired  by  Means  of  ftfKMOft?. 

Of  all  the  vagaries  and  erroneous  notions  that  have  . 
judicial  currency  in  construing  the  law  of  literary  property,  tlio 
most  absurd  is  the  theory  that  the  unlicensed  publics! 
representation  of  a  manuscript  play  is  lawful  when  < 
by    means   of   the    memory  of   any   witness  of   its    ami 

performance.    Proclaiming  it  for  the  first  time  in  this  c 
the    Court    said,   in    Keene   i\  Wheal  ley,  that  "th 
of  the  ilirtiim  of  Duller,  J.,  ;l>  to  repetition  from  the  n 
pjT   the  audience,  may  be   regarded  as  established,"  and  tlmt 

klin  v.  Richardson,  if  to  be    followed    as  an  ant 
is  decisive  of  the  present  case.     A  like  ren 
as  to  Morril  9.  Kelly."4     At  that  time,  there  was  no  di 
in   the  English   or   American    re|>orts  to   give  the  sh:> 
support    to    this    theory.     On   the    contrary,    Vice- 
Rid  oiuu  of  Ne«  York,  had  declared  as  early  as  lSi 


4  KtMM  ■•■   WlieHlley,  1»  Am.   Law 
>•.  Kimball,  16 
i-ne  v. 
Clarkv.  I  Bob    [K.  V J  SS.  CI. 


*  Ccn  41  dM  *uilioril*"« 

lliis  point 
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carry  off  a  manuscript  drama,  with  intent  to  perform  the  piece 
on  the  stage  against  tbfl  aul Inn's  will,  was  an  invasion  of  his 
common  -law  right*.**1  So  far  from  being  settled  in  England, 
tin-  (jut'stion  had  neither  arisen  nor  been  discussed*  No  refer- 
ence  to  it  was  to  be  found  in  any  reported  English  opinion,  ex- 
cept the  ambiguous  dietiith  of  Judge  Buller  in  the  obscurely 
reported  case  of  Coleman  v.  Wathcn,  decided,  under  the  statute 
of  Anne,  in  the  last  century.2  In  Macklin  v.  Richardson,  it 
was  expressly  found  that,  the  farce  had  been  obtained  by  ste- 
nography ; 3  and  there  is  nothing  in  the  report  of  Morris  v.  Kelly  4 
-bow  that  the  performance  complained  of  was  due  to  the 
memory  of  any  person,  while  there  are  sufficient  reasons  for 
believing  that  it  had  been  effected  solely  by  means  of  an 
unauthorized  printed  copy.5  Mr.  Justice  Hoar  rightly  said 
in  I860,  after  the  decision  in  Kecne  v.  Wheatley  had  been 
made,  M  the  precise  (juestion  which  the  case  at  bar  presents 
has  never  been  determined,  so  fur  as  we  are  aware,  in  any 
rejKirted  case."6 

The  theory  is  as  unsupported  by  principle  or  reason  as  it  is 
by  authority.  No  reasonable  grounds  have  been  ghen  in  its 
port,  and  it  is  difficult  to  conceive  any.  In  Keene  v, 
Wheatlry,  it  was  said  that  "  the  manager  of  a  theatre  may  pre- 
vent a  reporter  from  noting  the  words  of  such  a  play  phono- 
graphically  or  itenographically  or  otherwise  As  one  of  the 
audienci',  he  would,  in  doing  so,  transgress  the  privileges  eon- 
ceded  in  his  admission.  But  the  privileges  of  listening  and  of 
retention  in  the  memory  cannot  be  restrained.  Where  the 
audience  is  not  a  select  one,  these  privileges  cannot  be  limited 
in  either  their  immediate  or  ulterior  consequences." "  In 
Kimball,  the  court  said  that  Miss  Keene  had  "  ein- 


1  .tones    r.   Tliornc,    1    N.    V.    I#eg. 
Obi.  409. 

■  •rting  any  thing  from  mem- 
ory can  never  lie  a  publication  within 
the  statute.  Some  inctancet  of  strength 
of  memory  are  very  aurprieing ;  but 
Km  nwre  act  nf  repeating  such  n  per- 
formance cannot  tie  tell  U  evidence  to 
a  jury  timt  the  defendant  had  pirated 
the  w'f.rk  iuelf."     ■>  T.  B.  245. 

J  Ami*.  I 

«  1  Jac  &  W.  401. 


*  O'Keefe  says:  "My  live  Uay- 
market  pieces,  locked  up  in  nnuiU' 
(*iript,  have  been  repeatedly  printed 
and  published  surreptitiously  ;  "  also, 
that  the  Agreeable  Burpriaeand  Tooog 
Quaker  wire  not  printed  by  authority. 

Recollection!  of  the  Life  if  John 
D'Keefe,  written  hy  himnelf.  (2  vols. 
in  din',  lliilu.  IBM)  V.,l  II..  pp.  1<J7 
'Mi, 

a  16  Gray  (82  M«ss.>,  500. 

'  y  Am.  Law  Keg.  85. 
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ployed  actors  to  commit  the  various  parts  to  memory ;  and. 
unless  they  are  restrained  by  some  contract,  express  «>i  implied* 
we  can  perceive  no  legal  reason  why  they  miglit  not  rupee 
they  have  learned    be  Tore  different  audiences  and  in  vurious 
places.    If  persons,  by  frequent  attendance  at  her  thesta 
committed  to  memory  any  part  or  the  whole  of  the  play,  tft€J 
have  a  right  to  repeat  what  they  heard  to  others.     We  k&OV  tf 
no  right  of  property  in  gestures,  tones,  or  scenery,  which 
forbid  each  reproduction  of   them  by  the  spectators  as  llwir 
powers  of  imitation  might  enable  them  to  accomplish."1    The 
Chief  Justice  argued,  in    ELeene   9.  Clarke,  that  M  where  tlie 
audience  is  not  limited,  as  in  the  case  of  a  public  the 
performance,  the  public  are  held  entitled  to  make  Bee  of  that 
faculty,  which  is  necessarily  addressed  by  such  repreaeotstioa, 
to  wit,  the  memory,  for  the  purpose  of  repeating  the  content* 
of  the  play,  even  in  performing  it  elsewhere,  when  the  owner 
has  laid  no  restraint  upon  such  use  of  the  knowledge  so  ob- 
tained and  retained  by  memory  only.  .  .  .  Rumen 
certain  extent  is  the  natural  consequence  of  hearing,  and  Dfisj 
such    recollection    naturally   flows   from    possessing   it^    Tlie 
right  of  taking  notes  is  not  one  of  the  prWili 
conceded  hy  a  public  performance,  and  the  use  of  m 
artificial  aids  to,  or  substitutes  for,  memnry  may  be  restraint 
by  a  court  aa  a  violation  of  the  terms  of  admission, 
made  part  of  the  police  of  the  place  of  performance,  sow  to 
justify  not  only  its  prevention,  but  even  the  expulsion  of  the 
offender.'12 

The  effect  of  this  reasoning  is  that,  memory  betas, 
man  to  be  used,  any  use  which  can  he  made  of  it  ie 
and  that,  if  a  spectator  at  a  public  performance  is  able  t<>  QtflJ 
away  in  his  memory  the  contents  of  B  play  unreatri 
"  police"  arrangements,  he  has  acquired  a  lawful  right  N  WSl 
any  use  of  such  play  he  chooses,  however  harmful  it  m 
the  owner.     This  fallacy  is  too  apparent  to  need  I 
sideration.     It  would  be  as  wise  to  argue  that  b.-. 
has  bauds  for  legitimate  uses  he  is  justified  in  putting  tbsffl 
Into   his   neighbor's  pockets.      Memory  may    !>e   empl 
a  means  of   improvement,  enjoyment,  and  profit,  but 
»  16  Gray  (82  Mus  ).  561.  !  5  Bob.  [V.  Y.)  59.  CO. 
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invade  the  rights  of  another,  or  to  acquire,  without  considera- 
tion, title  to  the  property  of  another.  In  paying  for  admis- 
sion to  a  public  performance,  a  spectator  is  entitled  to  such 
instruction  and  enjoyment  as  he  may  derive  from  witnessing 
and  hearing  the  performance  and  from  recollecting  it.  In  other 
words,  he  is  entitled  to  just  what  he  pays  for.  This  is  the 
consideration  for  the  price  of  admission.  But  there  is  no 
agreement  express  or  implied,  no  consideration,  no  understand- 
ing, that  the  spectator  shall  acquire  any  title  to  the  property 
in  the  play,  or  make  of  it  any  use  against  the  rights  of  the 
owner.  To  argue  that  a  lawful  title  to  a  play  may  be  acquired 
through  the  exercise  of  memory,  but  not  by  the  use  of  writing, 
on  the  ground  that  any  one  of  the  audience,  by  taking  notes 
during  the  performance, "  would  transgress  the  privileges  con- 
ceded in  his  admission,"  but  that  "  the  privileges  of  listening 
and  of  retention  in  the  memory  cannot  be  restrained,"  is  the 
shallowest  sophistry.  In  admitting  the  public  to  a  dramatic 
performance,  the  owner  no  more  transfers  or  concedes  to  any 
one  of  the  audience  the  right  to  exercise  his  memory  in  getting 
possession  of  the  play  for  subsequent  use,  than  he  does  the 
privilege  of  using  stenography.  Nor  is  it  easy  to  understand 
why  writing  notes  in  a  theatre,  even  to  the  extent  of  reporting 
by  short-hand  the  language  of  the  play,  is  any  more  unlawful 
than  exercising  the  memory ;  or  why  the  manager  has  any 
more  authority  to  prevent  a  person  from  taking  notes  during 
the  performance,  or  to  put  him  out  of  the  theatre  for  so  doing, 
than  he  has  to  exercise  the  same  powers  in  the  case  of  any 
one  found  writing  a  criticism  of  the  acting  or  an  original 
poem.  The  unlawful  act  is  to  be  found  in  the  actual  or 
attempted  use  of  the  play  ;  and,  until  unlawful  use  is  shown  to 
have  been  made  or  threatened,  no  rights  have  been  violated. 
But  even  conceding  that  taking  notes  in  a  theatre  may  be  pro- 
hibited, the  fact  that  a  spectator  cannot  be  prevented,  by  police 
arrangements  or  otherwise,  from  retaining  in  his  memory  a 
knowledge  of  the  contents  of  a  play,  does  not  invest  him  with 
a  right  of  property  in  it,  and  is  no  reason  why  a  court  should 
not  restrain  him  from  taking  such  property  of  another  to  which 
he  has  acquired  no  title,  or  should  not  require  him  to  make 
good  the  damage  caused  by  such  unlawful  appropriation. 
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The  absurdity   of  this  distinction    between  the  exev- 
nirtinn'v  ami  the  use  of  the  pencil  becomes  still   plain*': 
ire  OOneider  that  it  is  within  the  ratine  of  practicability  I 
copy  ol*a  play  from  its  public  performance  ia  promptly,  and  as 
effectually,  bj  the  fonner  as  by  the  latter  method.     In 
of  memories  remarkable  by  nature  arc  no!  rare  :  and  the  M* 
ory,  not  less  tlian  the  hand,  can  he  trained  to  do  wonders. 
Older  than  the  system  of  stenography,  and  as  old  as  Shnonkfei, 
who  lived  about  500  b.  c,  is  the  art  of  mnemonics,  wfctm 
teachers  have  shown  it  capable  of  wonderful  results.1     With 
enlire  success  can  the  memory  be  so  trained  as  t.>  beCOBM  (fa 
means  of  securing  a  copy  of  a  play  from  its  public  perfot 
with  the  promptness  and  ease  of  a  stenographer.     W 
then  is  the  principle  different,  whether  in  getting  the  pli 
person  uses  this  means  or  another   his   skilful   band !    The 
mnemonic  faculties  of  actors  are  in  constanl  practice;  and  H  to 
practicable  for  a  rival  manager  to  enlist  in  his  service  men  and 
women  whose  trained  memories  would  enable  them  to  repro- 
duce a  play  after  witnessing  its  performance  but  tWC  " 
time9.     But  does  this  *ri\e  them  the  right  I  in  the 

ownership  of  valuable  property  be  thus  acquired?     Th< 
oeitioa  should  need  no  refutation.2 


i  About  1600,  Lambert  Sabettkd 
astonished  all  classes  in  France,  Ger- 
many, ami  the  Netherlands,  by  his 
mnemonic  |WlftNUim0M,  which  were 
so  wonderful  tliat  they  were  pro- 
nounce! b]  BOOM  i  l*o  devil's  doings. 

3  Tin-  following  instances  of  remark- 
able memories  arc  cited  by  Sir  William 
Hamilton  :  "  For  intellectual  power  of 
the  highest  order,  none  were  ili-tui 
guished  above  Grot  ins  and  Pascal  ; 
and  Grotius  and  Pascal  forgot  nothing 
they  liad  ever  raid  or  thought.  Leib- 
nitr  nml  Ruler  were  not  less  celebrated 
for  tlnir  intelligence  than  for  their 
memory,  ami  bntli  could  repent  the 
whole  of  the  ..Kneid.  Donellus  knew 
the  Corput  Juris  by  heart,  and  yel  lie 
was  one  of  the  ptvlbandett  and  most 
original  speculators  in  jurisprudence. 
Mora  tori,  though  not  a  genius  of  the 
very  highest  order,  whs  still  a  man  of 
great   ability  and  judgment ;    and   so 


powerful  was  his  retention,  that,  m 
making  quotations,   lie    had   only  •» 
read   his  passage*,  put  the  booki  a 
their  place,  ami  then  to  write  OW 
memory  the  word*.     Ben  JoMOi  If"* 
us  that  he  could  repeat  all  he  hit"1  ever 
written,  and  whole  books  that 
read.     Themistoclets  could 
names  the  twenty  thousand  eit: 
Athens ;    Cyrus    is   reported   to  luTe 
known   the  name  of   every  tokUN  !n 
niiv       Hortensius,  after    Cicero 
the  greatest    orator  of    Rom*,  *f|rf 
sitting  a  whole  day  a!  a  pubii 
correctly  enunciated  from  memory  ill 
the   things  sold,   their  prices,  and  it* 
name*   of    the   purchaser}       Nietiuhr, 
the  historian  of  Home,  was  not  i. 

tingoiihed  for  hi*  memory  thosftfMi 
acuteness.     In  his  youth   he  oil* 
ptojfd  in  one  of  the  public  ofl 
Denmark  ;  part  of  a  boot 
having  been  destroyed,  he  res: 
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The  distinction  making  the  acquisition  of  a  drama  by  stenog- 
raphy  unlawful,    but   proclaiming   it   the   legitimate  spoil  of 


from  his  recollection."  Lectures  on 
Metaphysics  and  Logic  fed.  by  tfanirl 
awl  Veitih,  4  vols  Edinburgh,  1870- 
74).  Vol.  It,  p.  2-28. 

The  >ti>ry  narrated  by  Murelus  in 
his  I  nriir  Isctiomtt  of  tlie  wonderful 
memory  of  a  young  Corsksin  who  hud 
gone  to  Padua  to  study  ciril  law  is 
thus  tolil  by  Hamilton :  "He  was  a 
frequent  visitor  at  the  novae  and  gar- 
dens of  Mnretus,  who,  having  heard 
thai  lie  poateatad  u  remarkable  iirt,  i<r 
faculty  of  memory,  took  occasion, 
though  incredulous  in  regard  to  re- 
port*, of  requesting  from  him  a  speci- 
men of  his  power.  He  at  once  agreed  ; 
nnd.  hnving  adjourned  with  a  consid 


to  the  amount  of  thirty  six  thousand 
words.  And  what  is  more  wonderful, 
(hey  nil  so  ndhered  to  the  mind,  that 
after  a  year's  interval  he  could  repeat 
them  without  trouble.  I  know,  from 
having  tried  him,  he  could  do  so  after 
a  considerable  time  (yo*t  mui/o»  'It'*). 
Nor  was  this  all.  Franciscus  Molinus, 
a  patrician  uf  Venice,  whs  resident 
with  me,  n  young  man  ardently  devoted 
to  litem  lure,  who,  as  he  had  but  a 
wretched  memory,  he  sought  the  Corsi- 
can  to  instruct  him  in  the  art  The 
hint  of  his  desire  was  enough,  and  a 
daily  course  of  instruction  commenced, 
mill  with  such  success  that  the  pupil 
could,   in  about   a  week   or  ten   days, 


erable  parly  of  distinguished  auditors    easily  repeat  to  the  extent  of  five  htm- 


laloon,  Muretua  began  to  dictate 
words,    Latin,  Greek,  barbarous,  sig- 

it  ami  non-significant,  disjoined 
and  connected,  until  he  wearied  him- 
self, the  young  man  who  wrote  them 
down,  and  the  audience  who  were 
present ,  '  we  were  all,'  he  says,  '  mar- 
vellously tired.'  The  Corsican  alone 
was  the  one  of  the  whole  company 
alert  and  fresh,  and  continually  desired 
Muretus  for  more  words,  who  declared 

:M  be  more  than  satisfied  if  he 
could  repeat  the  half  of  what  had  been 
taken  d«n»n,  and  at  length  he  ceased. 
The  JOUIig  man,  with  his  guze  fixed 
upon  the  ground,  stood  silent 
brief  season  ;  and  then,  says  Muretua, 
'  Villi  Jin-inn*  iKirtjirtxMmiitti.  Having 
liegun  to  speak,  he  absolutely  repealed 
the  whole  words  in  the  same  order  in 
which  they  had  been  delivered,  without 
the  alighteal  hesitation  .  then, 
mewing  from  the  last,  he  repealed 
them  hack  wards  till  he  came  to  the 
first  Then,  again,  so  that  he  spoke 
the  first,  the  third,  the  fifth,  and  so  on  ; 
did  this  in  any  order  that  was  asked, 
and  all  without  the  smallest  error. 
Having  rabaeqBcatly  become  familiarly 
niju.iiiited  with  him,  I  have  had  other 
and  frequent  experience  of  his  power. 

Fie  assured  me  (and  he  hud  nothing  of 
the  boaster  in  him)  that  he  could  re- 
ctM  in  the  manner  I  have  mentioned 


dred  words  or  more  in  nny  order  that 
was  prescribed.'  "     Ibid.  210. 

Fauvel-Gouraud  tells  the  story  that 
vba  Voltaire  was  at  the  Court 
of  Frederick  the  Great,  he  spoke  en- 
thusiastically to  the  king  one  even- 
ing of  a  new  poem  of  considerable 
length  DO  which  he  was  at  work.  On 
its  completion,  the  brilliant  literary 
society  of  Rerlin  was  assembled  at  the 
Prussian  court  to  hear  the  new  poem 
read  by  its  author.  When  the  reading 
was  finished,  the  king  was  as  lavish 
with  his  praises  as  were  his  I. 
goaatii  but  laughingly  remarked  lo  the 
philosopher  that  the  same  competition 
bad  been  submitted  to  his  criticism  a 
tew  months  before  by  one  of  his  offi- 
cer*. Here  the  king  summoned  a 
young  officer,  and  asked  for  the  manu- 
script. He  replied  that  it  had  been 
lust,  hut  that  he  could  recite  the  poem 
from  memory,  which  he  did  with  strict 
accuracy,  to  the  grest  astonishment  of 
the  company  and  the  confusion  of  Vol- 
taire. Frederick  now  explained  to  the 
French  wit  that  the  officer,  stationed 
behind  a  curtain,  had  heard  the  poem 
read  by  the  author,  and  was  thus  en- 
abled to  repeat  it.  Fhreno  Mnemo- 
tccluiv  (N.  V.  1848),  35.  In  the  same 
book,  other  instances  of  remarkable 
memories  are  given. 
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tenacious  memories,  is  one  merely  between  the  modes  or  means 
of  getting  a  play  ;  and  it  is  not  easy  to  see  why  one  method 
should  give  a  better  title  than  the  other,  since  both  ore  without 
consideration,  and  without  the  authority   or  consent  of  the 
owner.     The  simple  manner  of  getting  the  play,  as  loi 
is  without  consideration  or  authority,  cannot  effect  <h<>  funda- 
mental principle  at  issue.    There  is  a  principle  of  JUS 
than  the  written  law,  that  property  can  rightly  he  acquire 
by  a  good  consideration.     Either  the  public  repr  onofl 

play  is  a  publication,  bo  as  to  work  an  abandonment  of  the 
owner's  rights  of  property  therein,  or  it  is  not;  and  in  either 
case  the  mode  of  obtaining  it  is  immaterial,  as  an 
owner's  rights  or  the  invader's  wrong,  as  Long  aa  then 
consideration  and  no  agreement. 

There  is,  then,  no  foundation  for  the  distinction  which  has 
been  judicially  recognised  between  the  different  means  employed 
in  obtaining  a  play  from  its  public  performance,  —  male 
mode  lawful  and  the  olher  unlawful.     The  real  quest 
whether  the   public  performance  of  a  play   not  pnbUsl 
copyrighted  is  per  se  an  abandonment  of  the  owner's 
and  whatever  may  be  the  true  solution,  the  principle  is  not 
affected  by  the  means  of  reproduction,  or  by  the  pres< 
absence  of  a  restrictive  notice.    This  question  may  i 
as  virtually  settled.     It  is  conceded  that  the  public  pcrfornv 
tnce  of  a  manuscript  play  is  not  a  publication  prejudicial  to  the 
rights  of  the  owner,  except  as  far  as  others  may  beCOQM  (»'s 
lOftOOd  Of  ft  copy  through  the  agency  of  memory.      \i 
no  sound   distinction  in  principle  between  memory  and  any 
other  unauthorized  means  of  getting  a  copy,  the  doctrine  oTtf* 
courts,  carried  to  its  natural  and  logical  extent,  in 
whether  the  play  be  obtained  by  the  use  of  writing  or  'lie  ex- 
ercise of  memory,  or  any  other  means  without  the  consent  of 
the  owner,  representation  is  not  a  publication  destructive 
owner's  common-iaw  rights.    This  is  the  true  doctrine    it  was 
ajarmed,  as  has  been  seen,  by  the  New  Fork  Superior  Court, 
in  French  v.  Conolly,1  and  it  will  doubtless  be  adopted  I  if  l"e 

courts  hereafter.* 

1   Sop  ante,  p.  f>*  >  2.  following  sound  vjewt  on   ttill  ■ 

'uell,  J,,  gave  expression  to  tbe     in  delivering  the  opinion  of  i  lie  GSM* 
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Common-Law  Rights  in  United  States  not  Prejudiced  by  Public 
Performance  of  Play.  —  The  true  principle  which  governs  the 
question  relating  to  the  effect  of  pnUic  representation  on  ihe 
owner's  exclusive  rights  In  a  manuscript  dramatic  composition 
has  been  wholly  overlooked  in  the  recent  judicial  discussions 


Term  of  the  New  York  Superior  Court 
in  Palmer  r.  De  Witt :  — 

"  It  (rems  to  me  that  any  surrepti- 
tious procuring  of  t lie  literary  property 
of  another,  M  muthr  he  I,  if  it 

was  unauthorized  ami  without  the 
knowledge  or  consent  of  (lie  owner, 
and  obtained  before  publication  by 
him,  i*  an  invasion  of  his  proprietary 
rights,  if  the  property  so  obtained  is 
made  use  of  to  his  injury.  Each  of 
the  learned  justices  admits  that  a  play 
cannot  be  lawfully  taken  down  by  a 
short  -hand  writer  from  the  lips  of  the 

actors  during  a  public  performance. 
If  taken  thus  by  a  stenographer,  is  it 
Afferent,  in  its  legal  effect  and  result- 
ing consequences,  from  committing  to 
MUM  try  and  afterwards  writing  it  out ! 
In  principle  it  is  not.  They  are  only 
difTt-rent  modes  of  doing  the  same  thing. 
an  1.  if  without  the  author's  000 
are  alike  injurious  to  his  interests. 
.11  is  not  to  the  committing 
a  play  to  memory,  for  over  that  no 
court  CM  exercise  any  control,  but  in 
Using  the  memory  afterwards  as  the 

of  depriving  the  owner  of  his 
property,  Such  use,  it  seems  to  me, 
is  at  much  all  infringement  of  the  au- 
thor's common-taw  right  of  property, 
as  if  his  manuscript  has  been  feloni- 
ously taken  from  his  possession.  lean 
see  no  difference.  .  .  .  Upon  a  careful 
niiiMderation,  therefore,  of  the  subject, 
1  have  not  been  able  to  appreciate  Ibt 
distinction  which  the  learned  judges,  in 
Keene  r  Whesitley  and  Keens  P.  Clarke 
.Kid  Crowe  v.  Aiken,  have  attempted 
to  draw  between  different  modes  of 
obtaining  the  contents  of  a  manuscript 
play    from    its     public    performance. 

are   equally  objectionable,   and 
ure  merely  different   mol. 
ing  an  author  of  his  literary  property  ; 
ami  therefore  any  modt  which  effectu- 


ates  that  purpose    is    unlawful."      2 
Sweeny,  657,  65U. 

And  so  in  Uoucicault  v.  Fox,  al- 
though the  question  as  to  the  distinc- 
tion between  memory  and  writing  was 
not  raised,  Mr.  Justice  Shipmun  took 
the  strong  ground  that  "there  GOO  be. 
no  evidence  of  abandonment  to  the 
public  of  any  rights  growing  out  of  the 
authorship  of  a  manuscript  dra  mi  from 
the  mere  fact  that  the  manuscript  has, 
by  the  consent  and  procurement  of  the 
author,  been  read  in  public  by  him  or 
another,  or  recited  or  represented  by 
the  elaborate  performances  and  showy 
decorations  of  the  stage.  If  the  reading, 
recitation,  or  performance  is  conducted 
by  his  direction,  by  his  agents,  for  his 
benefit  aud  profit,  with  the  sanction  of 
the  law,  how  can  it  be  said  to  be  evi- 
dence of  his  intention  to  abandon  his 
production  to  the  public  f  Suppose 
Mrs.  Kembte  were  to  read  hi  her  un- 
rivalled manner  a  drama  of  her  own 
production,  would  the  reading  be  a 
dedication  to  the  public,  and  authorize 
any  elocutionist  to  read  it,  who  could 
obtain  a  copy,  against  the  consent  of 
the  author?  How  would  it  change  the 
matter,  if  she  should,  instead  of  read- 
ing the  play,  have  it  brought  out  by  a 
company  at  Wallack's  or  the  Winter 
flarden.  with  all  the  embellishments 
which  the  stage  can  lend  '.  The  true  doc- 
trine is,  that  the  literary  property  in  the 
manuscript  continues  in  the  author  so 
long  as  he  exercises  control  over  it,  or 
has  the  right  to  control  it;  and,  until 
its  publication,  no  one  has  a  right  to  its 
use,  or  that  of  its  contents,  without  his 
consent.  Therefore  any  special  use  of 
it  by  biro  in  public,  for  his  own  bene- 
fit, is  a  use  perfectly  consistent  \vith 
0 dusive  right  to  its  control,  and 
is  no  evidence  of  abandonment."  6 
Hhilchf.  m. 
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of  the  subject.     If  audi  rights  are  lost,  restricted,  or  pf< 
by  public  representation,  it  must  be  either  by  force  of  the  com- 
mon law  or  hy  operation  of  some  statute.     It  has  been  Bhown 
elsewhere  in  this  work  that  by  the  common  law  no  rights  in  an 
intellectual   production   are  forfeited  by  a  publication  of  anr 
kind.     The  property  in  a  literary  work  is  not,  hy  the  common 
law,  prejudiced  even  by  its  publication  in  print.     As  far  as  the 
common  law  is  concerned,  the  owner's  rights  are  the  same  after 
publication  in   print  as  they  were  before.     The  now 
doctrine  that  there  can  be  no  copyright  alter  publication 
under  the  statute  is  based  on  the  ground,  not  that  pub! 
is  by  the  common  law  an  abandonment  of  the  auth 
but  that  the  common-law  property  in  a  published  work  is  taken 
away  by  operation  of  the  statute.1 

It  is  then  clear,  both  on  principle  and  authority,  that  die 
projHirty  in  a  manuscript    play  is  not  injuriously  affected  by 
authorized   public  representation,  unless   by  the  operation  of 
some  statute.     Now,  in  the  United  States,  there  is  no  statute 
which  can  have  this  effect,  because  there  has  been  no  legfststioii 
relating  to  manuscript  dramatic  compositions.    Statutory  \>h}'- 
right  is  secured  in  published  compositions  alone,  and  rep 
tation  is  not  publication   within   the   meaning  of  the  statute. 
When  a  dramatic  composition  is  published  in  print,  tl 
common-law  rights  are  destroyed  hy  operation  of  the  stn; 
which  he  must  look  for  protection.     But.  property  in  a  BUB* 
script  play  is  governed  exclusively  by  the  common  law.  ami  is 
in  no  wise  atlected  by  any  statute.     Hence,  in  the  United  £ 
the    owner's  rights  in  a  manuscript    play  are  not  prejudiced 
by  its  authorized  public  representation. 

Representation  made  Equivalent  to  Publication  by  Engliri 
Statute.  —  In  England,  the  question  is  affected  by  othfJ 
sidcratious.  Parliament  has  granted  the  exclusive  right  "' 
representing  not  only  printed,  but  also  manuscript,  dniaiatic 
pieces.2  The  latter,  equally  with  the  former,  are  brought 
within  the  operation  of  the  statute.  Moreover,  it  is  exp 
declared  that  the  public  representation  of  ■  dramatic  wopc* 
tioii  shall  lie  equivalent  to  the  publication  of  a  hook.8    There 


I  9m  ••*,  p.  116.         *  8  &  4  Will.  IV.  c.  15.         »  6  &  6  Vict.  c.  45. «  »■ 
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can  be  little  doubt  that  statutory  play  right  in  a  manuscript  play 
can  be  secured  only  on  the  conditions  imposed  or  implied  hy 
the  statute,  one  of  which  It  that  the  first  public  performance  of 
the  piece  shall  he  in  the  United  Kingdom.1  Hence,  where  it 
appeared  that  a  manuscript  drama  had  been  first  publicly 
represented  in  a  foreign  country,  it  was  held  that  the  title  to 
English  play  right  was  thereby  forfeited.2 

Has  Common-Law  Playright  been  taken  away  by  English  Stat- 
ute ?  —  It  is  an  important  question  whether  the  exclusive  right 
of  representing  a  manuscript  play  has  existed  by  the  common 
law  in  England  since  it  was  secured  by  the  3  &  4  Will.  IV. 
c.  15,  passed  in  1833.  There  is  no  doubt  that  the  common-law 
right  was  in  full  force  until  the  act  of  William  was  passed,  and 
it  still  remains  unless  it  has  been  taken  away  by  the  operation 
of  that  statute  or  the  5  &  6  Vict.  c.  45.  This  question  has  not 
been  judicially  considered,  and  I  have  found  no  discussion  of 
it.  It  should  have  been,  but  was  not,  raised  in  lioueicault  v. 
Delafield  and  in  Boucicault  v,  Chattertou.3  In  each  of  these 
s.  the  plaintiff  chained  the  exclusive  right  of  re  p  resenting  a 
manuscript  drama  which  he  had  caused  to  be  performed  in  the 
United  States  before  its  public  representation  in  England. 
There  was  little  doubt  that  by  the  first  performance  of  the 
play  in  B  foreign  country  he  had  forfeited  his  claim  to  protec- 
tion under  the  English  statute ;  and  it  was  so  held  by  the 
court.  But  the  question  whether  the  common-luw  prop- 
erty in  the  play  had  been  lost  was  not  referred  to  in  either 

The    settled   doctrine   that    there    is   no   copyright    by  the 

Common  law  in  a  book  after  its  publication   is  based  on  the 

toning  that  in  securing  the  right  by  statute  the  legislature 

intended  to  take  away  the  right  recognized  by  the  common  law. 

la  other  words,  the  statutory  was  given  as  a  substitute  for  the 


»  See  post.  p.  604. 

3  Pouctaralt  t>,  Delafield,  1  Hem.  & 
A[.  6!»"  ;  B.iucii -ault  i\  Ctiattcrion,  5 
(h.  1).  Uti7.  These  two  cases  were 
decided  under  section  1'J  of  the  Inter- 
hAtiounl  Copyright  Simute  7  &  8  Vict, 
e.  1'2,  I>ut  they  might  have  been  prop- 
«irlv  decided  without  any  reference  to 
this  act.      Sec   mite,  p.  884,  nml  p.   296, 


n.  8.  There  is  tittle  doubt  that,  inde- 
pendently of  this  provision,  public  rep- 
resentation of  a  manuscript  piny  in 
u  foreign  country  would  be  held  to 
defeat  tine  exclusive  rights  conferred 
by  8  &  i  Will.  IV.  c.  15,  and  6  &  0 
Vict,  c,  45.  See  post,  p.  (J04, 
8  Supra. 
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common-law  right     When  a  manuscript  is  published  within 
the  meaning  bf  the  statute,  the  common-law  right  ceases,  and 
the  statutory  copyright  vests,  provided  there  has  been  a  com- 
pliance with  the  conditions  of  vestment.     The  soundness  of 
this  reasoning  is  open  to  criticism,  and  it  has  been  criticise*! 
in  that  part  of  this  work  where  it  is  maintained  that  the  statute 
cannot  rightly  be  construed  to  have  destroyed  the  common  4*1 
property  in  a  literary  production,1     But  whether  sound  or  tin- 
sound,  the  reasoning  which  has  been  applied  to  the  copyright 
statute  is  equally  applicable  to  the  statute  which  seeur> 
right.      A p| living   to  the   latter  act   the   same    principles  of 
construction   which  have   been  held  to  govern   the  former,  it 
will  follow  that  in  granting  the  exclusive  right  to  represent  a 
manuscript  play  the  legislature  intended  to  supersede  the  com- 
mon-law right ;  and  that  when  a  play  is  published  within  the 
meaning  of  the  statute  the  common-law  right  ceases,  and  the 
statutory  right  attaches  on  certain  conditions.     Now, 
the  meaning  of  the  statute  which  secures  play  right,  a  manu- 
script dramatic  composition  is  published  when  it  M  publicly 
represented;  because  not  only  is  the  relation  which  re; 
tation  bears  to  play  right  analogous  to  that  which  pabli 
bears  to  copyright,  but  the  statute  expressly  declares  that  the 
public  performance  of  a  dramatic  composition  shall  l>e  equiva- 
lent to  the  publication  of  a  hook.3     Hence,  the  conclusion  to 
which  we  are  brought   is  that,   in  England,  the  common-law 
right  to  the  exclusive  representation  of  a  manuscript  play  is 
lost  by  the  public  performance  of  the  piece,  and  that  tli«-r 
the  only  protection  to  which  the  owner  is  entitled  is  that 
by  the  statute.     This  construction   is  in   harmony  Vltl 
which  has  been  given  to  the  copyright  statute,  and  it  is  proba- 
ble that  it  is  the  view  which  will  be  adopted  when  the  q<i 
shall  be  presented  for  judicial  determination. 

General  Principles  Governing  Property  in  UflHUUBBB) 

Plays, 

Acquiescence  in  Unlicensed  Performances.  —  The  principle  h"s 
been  recognized  that  the  owner's  common-law  property  in  ■ 


1   See  unit,  p.  20,  el  $eq. 


-  6  Jc  0  Vict.  c.  45.8.20. 
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play  may  be  forfeited  by  acquiescence  in  its  unlicensed  use. 
No  general  rule  can  be  given  as  to  how  long  or  by  bow  many 
{►orsMhs  or  in  bow  many  places  the  unlicensed  representations 
of  a  play,  without  objection  on  the  part  of  the  owner,  must  he 
shown  in  order  to  prejudice  his  rights.  But  it  would  seem  that 
a  general  and  long-continued  unlicensed  use  should  be  made 
to  appear. and  there  is  no  doubt  that  the  owner  must  be  shown 
to  have  had  knowledge  of  this  fact.1 

Commou-Law  Rights  Lost  by  Authorized,  but  not  Unauthorized 
Publication.  —  When  a  dramatic  composition  is  published  in 
print,  by  authority,  all  common-law  rights  in  it  are  lost.2  The 
composition  becomes  public  property  unless  a  valid  copyright 
cured  under  the  statute.  And  this  is  equally  true  whether 
the  publication  be  made  ID  one  country  or  in  another;  whether 
in  the  United  States  or  in  Europe. 

But  only  an  authorized  publication  works  an  abandonment 
of  common-law  rights.  These  are  not  prejudiced  when  a  play 
is  published  without  the  consent  of  the  author  or  owner.8  In 
Crowe  v.  Aiken,  the  defendant  pleaded  that  it  was  by  printed 

■•■«.' consideration  of  this  subject 
in  the  case  of  published  works,  ante,  p. 
fMtl$rq.  See  also  BoticicaulU-.  Wood, 
T  Am  Law  Keg-  K.  s.  650;  a.  c.  2  Bins. 
40;  Kecne  t  Clarke,  6  Hob.  (N.  Y  ) 
66,  67.  In  his  dissenting  opinion  in 
Keen?  9,  Clarke,  Mouell,  J.,  said  ;  "  1 
cannot  (WMII  in  tin-  opinion  Mint  I  lie 
plaintiff  lost  her  literary  properly  in 
the  play,  merely  because  it  was  acted 
from  a  manuscript,  made  up  from 
memory,  at  various  times  and  places, 
without  the  sanction  or  knowledge  of 
the  plaintiff,  nor  even  if  it  was  thus 
acted  with  her  knowledge,  but  without 
her  con-cut  1  do  not  think  the  title 
to  literary  projierty  is  divested,  or  ttie 
right  to  its  exclusive  possession  lo*i. 
by  merely  Material  infringements  of 
i ucit  right*  to  pass  unnoticed.  An 
owner  is  not  obliged  to  involve  him- 
self in  expensive  litigation  with  every 
srong -doer,  for  the  pwpoea  of  preserv- 
Bg  his  right  ultimately 
to  Baser t  his  title;  ami  certainly,  with- 
out pro  jf  of  soiiie  actual  dedication, 
nothing  thai  fulls  short  of  a  long-con- 
tinued   acquiescence    in    surreptitious 


performances  of  a  play  would  he  suffi- 
cient to  imply  a  dedication.  The  in- 
fringements in  this  case,  a-  dUc-loced 
by  the  evidence,  were,  ns  far  as  it 
appears,  without  the  plaintiff's  knowl- 
edge, and  certainly  without  her  con- 
sent. I  cannot,  therefore,  yield  to  the 
conclusion  that,  under  such  circum- 
stances, the  presumption  could  be  jus- 
tified that  the  plaintiff  intended  to 
dedicate  her  property  in  the  play  to  the 
public.  At  most,  to  authorize  such 
presumption,  the  surreptitious  per- 
ftBRBflKal  Mri  have  Wen  so  long 
continued,  in  so  many  different  places, 
and  under  such  circumstances,  as  to 
reasonably  imply  knowledge  in  the 
owner  and  therefore  eleottl  ;  otherwise 
knowledge,  coupled  with  such  cmiiin- 
ued  performance,  must  be  atlirmatively 
shown."     6  Rob.  (N.  Y.i  7U. 

'-'  Uoucieault  P,  Wood,  2  Biss.  34. 
See  authorities  in  the  case  of  books 
cited,  nnte.  p.  101,  BOM   I 

3  Hctueicnult  v.   Wood,    "2   Di«- 
39;  Crowe   w.    Aiken.   Ibid    106,    111  J 
Palmer  u.  De  Witt.  2  Swcenv  (N.  Y  ), 
680,  651,  on  ap.  47  N.  Y.  632  ;  Shook 
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copies  that  he  was  enabled  to  represent  the  drama  in  contn> 
versy  ;  but  thin  defence  was  overruled  when  it  appeared  that 
these  copies  had  been  published  without  license,  and  that  there 
had  been  DO  authorized  publication  of  the  play.1 

In  the  recent  case  of  3hook  v.  Neuendorff,  in  the  New  York 
Supreme  Court,  the  plaintiffs  claiming  hy  purchase  from  the 
authors,  Alexandre  Dumas  and  Pierre  de  fcfowakj,  the  delu- 
sive right  of  performing  Let  Danicheffs  in  the  United  State?, 
sought  to  prevent  the  defendant  from  bringing  out  a  German 
version,  in  defence,  it  was  alleged  that  a  German  trans- 
lation of  the  play  had  been  published  in  Austria  by  mithontr 
of  the  person  to  whom  the  authors  had  sold  the  right  of  repre- 
sentation in  that  country,  and  that  it  was  this  translation 
that  the  defendant  was  intending  to  represent.  The  court 
held,  at  the  special  term,  that  it  was  not  enough  to  prove  that 
the  play  had  been  published  abroad  in  print;  but  that  such 
publication  must  lie  shown  to  have  been  authorized 
authors  of  the  drama.     The  injunction,  therefore,  Mas  granted.* 


.  uendwff.  11  Dailj  Res-  (N  V.J 
985.  See  also  views  of  Motiell,  J  , 
■tfs,  p.  o77,  note  1. 

In  Boucieault  v.  Wood,  Drummond, 
J.,  said:  "The  fact  that  the  two  un- 
published plays,  after  having  been 
entered  here,  were  published  in  Eng- 
land, would  make  no  difference  [in  the 
plaintiff "s  right*},  unless  that  publica- 
tion was  with  the  consent  of  the  plain- 
tiff. No  one  wouhl  have  the  right  to 
import  and  use  Ihem.  Such  consent, 
however,  would  be  an  abandonment  of 
his  rights,  under  our  law*,  and  place 
him  simply  in  the  position  of  an  ordi- 
nary English  dramatist,  who  had  pub- 
Ulbtd  bis  plays  in  his  own  country  ; 
but  this  consent  must  be  affirmatively 
proved."    '1  Diss.  89,     See  ante  p,  612. 

»  2  Bias.  808,211. 

3  In  the  opinion  as  reported  in 
the  N.  Y.  Tribune,  Feb.  7,  1877.  Mr. 
Justice  Dnnohue  said  :  "  Where,  as  in 
this  case,  a  defendant  sets  up  do  title 
olln  r  ilian  the  abandonment  by  its 
author  ol  Hie  play  to  tin?  public,  sets 
up  no  equitable  title  to  it,  he  must  be 
prepared  to  show  an  authorized  use 
beyond  any  doubt  of  the  play  which  he 


claims  the  right   to   perform.    Thii.it 
seems  to  me.   the  defendant  Inu  not 
done     in    this    case.      The    principal 
ground    he   puts  his   case    on    I 
what   he    proves    as   an    abandons*** 
could   not  have   existed  without  melt 
being    the    fact      Unformnaieb 
many   instances   of  unauthorised  dm 
of   other   people's    property    < 
make  the  presence  of  such   use  proof 
of  its  being  rightful,  and  on  thegma4 
of  such   abandonment  or  permission  I 
find  against  him.     The  claim  U>»l  tht 
plaintiffs   themselves   do  not   pretend 
that    they   will    lose    money    by  tt* 
defendant's  performance,   and  M  ut 
not  entitled  to  an  injunction,  is  »l 
weight,  because,  should   plaintiffs  not 
enjoin    this    defendant  from  acting,  it 
will  be    an   evidence  to  other*  thai 
plaintiffs  have  permitted    the 
use  of  the  play  and   will  so  ■' 
their  right.      Boom  othof  ps--- 
come  forwnrd,  and,  as  a  defence  to  tla 
use  of  the  play  in   I  !  «ho« 

the  defendant's  performance,  and  anpi*> 
as  defendant  now  does,  thtt  it  tn*»l 
have  been  authorized,  Of  it  would  m* 
liave  occurred." 
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This  judgment  was  affirmed  on  appeal  by  the  General  Term  of 
the  Supreme  Court.1 

Iu  this  case,  and  in  Boucicault  v.  Wood,3  it  was  held  that 
the  burden  of  showing  an  authorized  publication  was  on  the 
defend  sin  t. 

In  I'a  Inter  v,  McDonough,  application  was  made  in  the  United 
States  Circuit  Court  to  restrain  the  defendant  from  performing 
After  Dark,  the  right  of  representing  which  in  the  United 
States  the  plaintiff  had  bought  from  the  author,  Boucicault, 
The  bill  alleged  that  the  play  had  not  been  printed.  It 
appeared,  From  affidavits  made  on  the  part  of  the  defendant, 
that,  before  its  representation  in  New  York,  printed  copies  of 
the  play  had  been  on  sale  in  London  ;  that  the  defendant  had 
obtained  one  of  these  copies;  and  that  printed  copies  had  been 
offered  for  sale  in  New  York,  In  denying  the  motion  for  a 
preliminary  injunction,  Nelson,  J.,  said  :  tl  Now,  although  there 
is  no  direct  evidence  that  the  printed  publications  in  London 
were  prior  to  the  assignment  to  the  complainant,  or  that  they 
were  made  with  the  assent  of  the  author,  yet  taking  into  ac- 
count the  fact  of  the  printed  copy  being  on  public  sale  in  the 
city  of  New  York,  where  the  complainant  resides,  we  are  of 
opinion  I  liar,  as  it  respects  the  complainant  himself,  who  is  the 
party  exclusively  interested  in  this  country,  a  case  has  not 
been  made  that  would  justify  ua  in  granting  a  preliminary 
injunction.  Some  explanation  iu  a  more  authentic  form  than 
can  be  made  hy  affidavits  should  be  made  of  the  several  printed 
•  ]  sak',us  is  shown  both  iu  London  and  the  city  of  New 
York.  And  for  this  reason  the  injunction  should  be  with- 
drawn till  the  hearing  on  the  pleadings  and  proofs."8 


I  11  Daily  Keg.  (N.  Y.j  985.  In 
delivering  the  opinion,  Davis,  1'.  J., 
said ;  "  The  defendants  did  not  estab- 
lish on  the  trial  to  tile  e;iti*l"fu:liini  of 
the  court  below.  Hint  the  German  trans- 
lation of  the  play  had  been  published 
or  used  by  the  authority  of  the  authors, 
and  it  was  held  that,  in  the  absence  of 
RM  I.  authority,  the  defendant  acquired 
no  right  to  use  the  play  in  thfl  United 
States  by  reason  of  its  unauthorized 
publication  in  (Jennan.  ...  It  may  be 
made  to  appear  on  the  trial  that  the 


publication  in  German  was  with  au- 
thority, in  which  event  the  case  may 
assume  a  different  aepeel  .  but,  as  it 
now  appears  before  us,  we  think  the 
dedatofl  of  the  court  below  was  correct 
for  the  reasons  assigned  in  the  opin- 
ion  of  Judge  IJonohue." 

-  I  Bin.  34.  8SM0. 

3  This  opinion  is  published  in  the 
N.  Y.  Times  and  the  Tribune,  Aug.  1*2, 
lbti','.  1  have  not  found  it  reported  in 
any  authoritative  report,  or  in  a  more 
accessible  publication  than  the  above. 
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Dramatizations,    Adaptations,    and    Translations.  —  The 
principle  which  governs  original  plays  is  equally  applicable  to 
dramatizations,  adaptations,  and  translations.     When  unpii 
lished,  these  are  protected  by  the  common  law,  although  I 
original    from  which  the   translation  or  adaptation   has 
made  is  a  published  work.     But  when  the  stage  versi" 
is  published  in  print,  the  common-law  rights  therein  are  lost, 
as  in  the  case  of  an  original  drama.     In  the  United  Sfc 
dramatist  is  entitled  under  the  common  law  to  proter 
his  own  unpublished  translation  of  a  published  foreign  pfer, 
or  his  own  unpublished  dramatization  or  adaptation  of  a  novel 
published  in  a  foreign  country.     In  such  case,  the 
drama  or  story  in  common  property  in  this  country,  and  mar 
be  translated,  dramatized,  or  adapted  for  the  America 
by  any  person.     Each  dramatist  will  have  exclusive  r . 
his  own  production.     But  no  one  will  be  entitled  to  rep 
the  version  made  by  another. 

In  the  case  of  Tompkins  v.  Duff,  which  came  before  theXe* 
York  Supreme  Court  in  1878,  the  plaintiffs  claimed  the  exdu 
sive  right  of  representing  The  Exiles,  of  which  Victor' 
dou  and  Eugene  Nus  were  the  authors.  The  play,  however, 
was  not  original  with  these  dramatists,  but  had  been  I 
on  or  produced  from  the  novel  Jemffammfrei  et  B»t)<ir<U, 
written  by  Prince  Joseph  Lubomirski.  And  when  it  appeared 
that  the  defendants  had  not  taken  the  plaintiff's  adaptation, 
but  were  in  possession  of  a  dramatization  made  by  George 
Faweett  Rowe,  from  the  published  novel,  the  injunction  which 
had  been  granted  was  dissolved.1  The  law  in  this  case  was 
clear.  No  person  without  authority  bad  the  right  lo  uee  the 
version  owned  by  the  plaintiffs.  But  any  person  was  &tt  ■ 
represent  an  indepeudeut  dramatization  of  tip  nd  ro- 

manes. 

In  French  r\  Connolly,  decided  by  the  New  *^rior 

Court  in  1875,  it  appeared  that  Jules  Verne  had  puhli.v 
France  a  story  called  Le  Tour  du  Mbnd  /<««. 

With  the  aid  of  the  French  dramatist  I>"Eunei  v,  he 
\M>te  a  play  bearing  the  same  name  as  the  story.     The  two 

>  Sc«   N     V.   Tribune,  Msrch  1.  3,  14,  1878;  also  13  Daily  Reg. 
421,  4i>3. 
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productions  were  in  many  respects  alike  ;  but  the  drama  con- 
tained some  characters,  incidents,  and  scenes  not  found  in  the 
story.  The  play  was  not  published  in  print.  An  English 
translation  was  made  with  the  title  Around  the  World  in  Eighty 
Days ;  and  the  exclusive  right  of  representation  in  the  United 
States  was  sold  to  the  plaintiffs.  When  the  defendant  was 
charged  with  invading  the  plaintiffs'  common-law  rights,  he 
pleaded  that  he  had  obtained  the  play  by  dramatizing  the  pub- 
lished  story-  If  this  defence  had  been  true  in  fact,  it  would 
have  been  good  in  law.  The  published  story  was  common 
property  in  this  country,  and  its  bona  fide  dramatization  would 
bave  infringed  any  rights  in  the  unpublished  play.  But 
the  fact  was  found  by  the  court  that  the  defendant's  version 
eentsined  "what  is  not  found  in  the  original  story,  but  is 
found  in  the  plaintiff's  play;  and,  unless  adapted  from  the 
latter,  it  could  not  be  very  satisfactorily  accounted  for."  An 
injunction  was  therefore  granted.1 

immoral  Playa.  —  The  courts  will  not  protect  any  person  in 
the  exclusive  right  of  representing  an  immoral  play.2 

Foreign  Dramatists.  —  The  common  law  makes  no  distinction 

Aeen  a  native  and  a  foreigner.8     In  nearly  all  of  the  cases 

wlit-rein  the  American  courts  have  protected  the  common-law 

property   in   unpublished   plays,  the   plaintiffs  have  been  the 

assignees  of  foreign  dramatists. 

Transfer  of  Playright. —  The  owner's  rights,  either  in  whole 
or  in  part,  in  an  unpublished  play,  may  be  transferred  by 
parol.4 

When  two  persons  claim  by  purchase  from  the  author  the 
exclusive  right  of  representing  a  manuscript  play,  he  will  be 


i  1  N.  T.  Weekly  Pig.  J9fi.  See  also 
French  v.  Mnjfuire,  65  How.  1'r  |N.  V.) 
471,  un<l  Shook  V.  Kankin,  pott,  p. 
683  ;  also  /km/,  p 

-  In  Slook  r.  Daly,  49  How.  Pr. 
(N.  T.J  368,  the  defence  wm  net  up 
tha  unpublished  piny  in  contra* 
teray,  Rose  Michel,  was  immoral. 
"  If  tliu  play."  said  ("urtis,  J.,  "or  any 
literary  production,  is  of  that  character, 
if  i-  BO  part  of  the  office  of  this  eourt 
to  protect    it  by   injunction   or  otlu  r- 


wise.  The  rights  of  the  author  are 
secondary  to  the  right  of  the  public  to 
be  protected  from  what  is  subversive 
of  good  morals.  But  the  examination 
of  the  original  manuscripts  fail*  to  sliow 
ill  at  cither  version  is  a  menu  We  to  this 
charge."  See  also  Marlirntti  v.  Ma- 
guire,  1  Dendy/JH) ;  Kccne  t.  Kimball, 
16  Gray  (88  .Mam),  S48-S49. 

«  See  ante,  p.  IOCS. 

1  See  ante,  p.  104. 
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protected  who  shows  the  better  title,  provided,  of  course,  liis 
title  is  good.1 

Important  questions  may  arise  as  to  the  rights  of  a  peraon 
who  has  acquired  not  the  absolute  property  in  a  play,  but  • 
limited  right  or  interest.  The  law  on  this  point  has  not  been 
fully  and  clearly  expounded  by  (he  courts;  but  the  principles 
governing  the  subject  are  tolerably  clear.  When  a  person, 
native  or  foreigner,  owns  the  absolute  property  in  an  unpublished 
drama,  he  is  entitled  to  the  exclusive  right  of  representing  it 
in  the  United  States.  lie  may  license  one  or  more  paraOM  to 
perforin  it  anywhere,  without  giving  to  any  one  the  exclusive 
right  of  representation.  In  this  case  no  licensee,  fori  only  the 
owner,  may  complain  of  unauthorized  per  I'm  nmnces.  The  owner 
may  grant  the  exclusive  right  of  representation  for  any  named 
part  of  the  country,  as  any  State  or  city.  Within  such  terri- 
tory, no  one  without  the  consent  of  the  grantee  has  tin 
to  use  the  play.2 

What  are  the  rights  of  a  peraon  who  is  not  the  owner  of  the 
entire  properly  in  an  unpublished  drama,  but  has  acquired  the 
exclusive  right  of  representation  in  the  United  States?  Let 
us  suppose  a  case.  A  French  dramatist  writes  an  original  play, 
which  is  performed  in  Paris,  but  is  not  published  in  print  " 
sells  to  one  person  the  exclusive  right  of  represi  ntation  in 
Great  Britain » Hid  to  another  the  exclusive  ri^ht  of  rcpi 
tion  in  the  United  States.  To  each  buyer  is  given  acopjuf 
the  French  original  ;  and  each,  indc|»cndeiitly  of  the 
prepares  a  translation  or  version,  for  use  in  his  own  country. 
While  the  American  owner  is  thus  vested  with  the  sole  rii;lit 
of  representation  throughout  the  United  States,  the  play  is 
produced  on  the  stage  by  another  person,  who  pleads  that  he 
is  representing,  not  the  American,  but  the  English  version, 
which  he  has  obtained  from  the  English  assignee.  Is  this  a 
good  defence  ? 

This  question  is  not  settled  by  direct  authority.     It  must  he 
treated  on    principles.     It   is   clear   that    the   original 
though  a  foreigner,  has  in  the  United  States  a  perfect  right  to 

1   s,.0    Wallnek    r.   Only,  1    N.    Y.  Weekly   Dig.   198;   Shook  r.   1 
How.  l'r.  (N.  Y  )  30(5;  also  Wiilmer  r.  Greene,  14  Dnily  Reg.  (N.  Y.J  529. 
»  See  Roberts  v.  Myers,  13  Monthly  Law  Reporter,  396. 
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the  exclusive  representation  of  the  play  as  long  as  it  remains 
unpublished,  and  until  lie  parts  with  that  right.  When  he 
transfers  the  exclusive  right  of  performance  in  the  United 
tee  to  any  person,  such  person  becomes  vested  with  all  the 
author's  common-law  rights  in  this  country,  and  the  author 
becomes  divested  of  them.  The  author  then  has  no  right  him- 
self, and  hence  cannot  confer  upon  any  third  person  the  right, 
to  represent  the  play  in  this  country.  In  like  manner,  the  Eng- 
lish assignee  has  and  can  confer  no  rights  in  this  country. 
The  play  being  nowhere  published  in  print,  the  American  own- 
er's common-law  right  of  representation  ill  the  United  States 
is  as  complete  as  it  would  he  if  he  were  the  original  author 
and  absolute  owner  of  the  play-  And  that  right  is  invaded 
when  any  person  without  the  consent  of  the  American  owner 
represents  the  same  play,  or  any  translation,  adaptation,  or 
version,  which  is  a  substantial  copy  of  the  original.  For  the 
American  owner  bought  not  merely  a  particular  translation 
or  adaptation  of  the  original  for  use  in  the  United  States,  but 
the  play  itself.  His  rights  extend,  as  far  as  the  United  States 
is  concerned,  to  all  copies  and  versions  which  are  in  substance 
the  same  as  the  original. 

In  the  case  above  supposed,  the  English  version  could  not,  in 
my  judgment,  be  lawfully  represented  in  the  United  States, 
without  the  consent  of  the  American  owner.  Of  course,  when 
the  original  play  is  anywhere  published  In  print  by  authority 
of  the  author,  it  becomes  common  property  in  this  country  at 
least,  and  may  he  translated  or  adapted  by  any  person. 

Facts  somewhat  similar  to  those  above  supposed  were 
presented  in  Shook  r.  Rankin,  decided  in  1875  by  the  United 
States  Court  in  the  Northern  District  of  Illinois.  The  plain- 
tiffs alleged  that  P'Ennery  and  Cormon,  the  French  drama- 
l,  had  sold  to  N.  Hart  Jackson  the  exclusive  right  of 
representing  The  Two  Orphan!  in  the  United  States  ;  that  this 
play  had  been  performed  in  Paris,  but  had  not  been  published 
in  print;  that  Jackson  had  prepared  and  copyrighted  in  the 
United  States  an  English  version,  and  bad  then  transferred  all 
his  rights  to  the  plaintiffs.  The  defendants  claimed  to  be  in 
possession  of  an  adaptation  of  the  play,  which  they  alleged 
had  been  made  by  John  Oxenford,  for  use  in  England,  with  the 
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consent  of  the  authors.  The  court  restrained  the  defendant* 
IVoju  representing  the  Jackson  translation  ;  I  nit  refused  to  en- 
join them  from  using  the  Oxenford  version,  and  after 
decided  that  they  were  free  to  use  it.1 

Neither  the  essential  facts  nor  the  precise  questi." 
can  he  satisfactorily  ascertained  from  the  report  of  the  caae. 
The  soil  was  decided  under  the  copyright  statute,  and  not  Ita 
common  law.  But  the  report  throws  little  light  on  the  vital 
question  whether  the  Jackson  translation  had  been  published 
in  print.  If  it  had,  there  was  no  common-law  property  m 
it. ;  if  it  had  not,  the  statutory  copyright  was  not  valid. 
Assuming  that  it  had  been  published  IB  print,  and  that  llu-io 
was  a  valid  copyright  in  it,  there  is  no  doubt  that  the  plain- 
tiffs had  the  exclusive  right  under  the  statute  to  rej 
that  translation.  It  is  equally  clear  that  they  could  not  pn- 
wiit  the  defendant  from  performing  the  Oxenford  version. 
For  the  original  play  being  the  production  of  foreign  authors, 
the  statutory  copyright  secured  to  the  plaintiffs  the  sol 
of  performing  only  their  own  translation  ;  and  this  liariii;' 
been  published  in  print,  whatever  common-law  rights  they  had 
in  the  play  were  clearly  gone.  The  case  was  further  compli- 
cated by  the  fact  that  a  story  founded  on  the  drama,  and  enti- 
tled The  Two  Orphans, had  been  published  in  print  by  aul 
of  ill-'  complainant*.  What  effect  this  publication  had  mi  flic 
statutory  rights  of  the  complainants  in  their  play,  it  is  BOl 
material  here  to  consider.  But,  as  far  as  the  story  was  sub- 
stantially the  same  as  the  play,  the  publication  of  the  former 
u:js  destructive  of  the  common-law  property  in  the  bttf 
neither  of  the  parties  was  a  citizen  of  the  State  in  which  the 
suit  was  brought,  the  court  had  no  jurisdiction  of  any  eounoon- 
law  question. 

The  decision,  then,  determines  nothing  concerning  t lie  IfiBt 
tiou  whether  the  use  of  the  Oxenfoni  adaptation  would  have 
been  an  invasion  of  the  common-law  property  in  the  Jackson 
translation.  But,  if  the  play  was  unpublished,  and  tli 
founded  on  it  had  not  appeared  in  print,  the  plaintiffs" omwr"" 
law  rights  would  have  been  complete,  and  would  have  heea 


i  «  Bisa  477,  482,  note. 
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violated,  according  to  the  above  reasoning,  by  the  unlicensed 
performance  of  the  Oxen  ford  version.1 

Remedies  for  Violation  of  Playright.  —  The  common-law  reme- 
dies for  the  violation  of  playright  are,  in  equity,  the  injunction, 
account  of  profits  and  discovery,2  and,  in  law,  the  action  for 
damages.  Redress  must  be  sought  in  a  State  court,  unless  a 
federal  court  has  jurisdiction  by  virtue  of  the  citizenship  of 
the  parties.8 

At  common  law,  there  is  no  prescribed  limit,  as  under  the 
statute,  to  the  amount  of  damages  which  may  be  recovered  for 
the  piratical  use  of  a  play.  The  extent  of  the  damage  sus- 
tained by  the  plaintiff  is  a  question  of  fact  to  be  determined  on 
the  evidence  by  the  jury.4 


1  Shook  &  Palmer  of  the  Union 
Square  Theatre,  New  York,  obtained 
in  several  western  courts,  state  and 
federal,  injunctions  restraining  McKee 
Rankin  from  performing  The  Two 
Orphans.  See  8  Cent.  Law  Jour.  201. 
But  most  of  these  cases  are  not  reported 
in  any  accessible  publication.  The 
report  of  Shook  v.  Rankin,  Ibid.  210,  in 
which  an  injunction  was  granted  in  St. 
Paul,  Minn.,  by  United  States  District 
Judge  Nelson,  throws  little  light  on  the 
questions  considered  in  the  text.  An 
injunction  was  refused  on  technical 
grounds  by  the  United  States  Circuit 
Court  in  Boston,  in  Tompkins  r. 
Rankin,  Ibid.  443. 

»  See  Chap.  XI. 

1  See  Chap.  XII.  In  French  v. 
Maguire,  decided  by  the  special  term 
of  the  New  York  Supreme  Court  in 
August,  1878,  Daniels,  J.,  held  that 
the  court  had  jurisdiction  to  grant  an 
injunction  in  favor  of  a  resident  plain- 


tiff, restraining  the  defendant,  who  was 
a  citizen  of  California,  but  who  had 
been  served  with  the  summons  and  in- 
junction order  while  temporarily  in 
New  York,  from  representing  a  play 
in  San  Francisco  in  violation  of  the 
plaintiff's  rights.  65  How.  Pr.  (N.  Y.) 
471. 

*  In  Boucicault  v.  Wood,  Drum- 
mond,  J.,  said  to  the  jury :  "  But  you 
will  see  that  under  this  branch  [common 
law]  of  the  case  there  is  no  limit  as  in 
the  statute  to  the  amount  of  damages ; 
but  it  simply  then  comes,  if  you  believe 
that  the  defendant  is  responsible  in 
damages  for  the  representation  of 
these  plays,  to  the  question  as  to  the 
damages  which  the  plaintiff  has  actu- 
ally sustained  by  the  use  of  the  plays 
by  the  defendant.  That  is  a  question  of 
proof,  to  be  determined  by  the  evi- 
dence in  the  case  and  in  relation  to 
which  you  are  to  form  your  own  con- 
clusions."    7  Am.  Law  Reg.  h.  b.  550. 
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CHAPTER  XIV. 

WHAT   IS   A    DRAMATIC    COMPOSITION    WITHIN   Till, 
MEANING   OF   THE    STATUTE. 


The  3  &  4  Will  IV.  c.  15,  gives  to  the  author  of  "any 
tragedy,  comedy,  play,  opera,  farce,  or  other  dramatic  pi 
entertainment/'  the  sole  liberty  of  representing  it.  Tin 
is  affirmed  by  5  &  6  Vict.  c.  4."),1  which  further  doclare^  that 
11  the  words  *  dramatic  piece  '  shall  be  construed  to  mean  and 
include  every  tragedy,  comedy,  play,  opera,  farce,  or  offal 
scenic,  musical,  or  dramatic  entertainment."  a  This  definition 
is  little  more  than  an  enumeration  of  certain  things  which  are 
commonly  recognized  as  dramatic  productions.  It  does  not 
afford  a  satisfactory  test  by  which  may  be  determined,  in  all 
cases,  what  is  a  dramatic  piece  within  the  meaning  of  the  law. 
The  statute  of  the  United  States  s  grants  to  the  owner  of  a 
copyrighted  **  dramatic  composition  "  the  exclusive  right  of 
puhliely  representing  it,  but  does  not  indicate  more  specifically 
what  kinds  of  productions  are  entitled  to  this  protection. 

The  important  question  is  presented,  therefore,  what  is  a 
dramatic  composition  within  the  meaning  of  the  law?  Tins 
question  has  not  been  solved  by  the  legislature  or  the  cuuit*. 
although  Borne  light  is  thrown  on  it  by  several  decisions.  On 
the  one  hand,  it  may  be  contended  that  the  legislature  used  the 
words  *•  dramatic  composition"  in  their  ordinary  and  popular 
meaning ;  which  is  that  of  a  production,  such  as  a  tragedy, 
comedy,  farce,  opera,  which  has  been  expressly  written  and 
adapted  for  public  performance.  But  even  here  a  difficulty 
arises.  A  work  not  intended  for  the  stage  may  be  in  sul 
a  drama,  and  may  be  easily  adapted  for  representation,  la  it 
excluded  from  the  operation  of  the  statute  because  it  is  not,  in 

i  b.  20.  «  a.  2. 

1  D.  S.  Rev.  St.  ».  4952. 
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form  and  name,  a  drama  ?  Again,  if  fitnesa  for  public  per- 
formance is  the  test  of  a  dramatic  composition,  are  songs 
within  the  purview  of  the  statute  ?  TheBe  are  hardly  dramatic 
compositions  in  the  ordinary  meaning  of  the  expression ;  yet 
they  are  often  more  valuable  for  public  singing  than  for  print- 
ing. On  the  other  hand,  it  may  be  maintained  that  any  pro- 
duction which  has  the  essential  elements  of  a  drama,  and  which 
is  a  dramatic  composition  in  any  true  meaning  of  the  word, 
however  comprehensive,  must  be  taken  to  be  embraced  within 
the  operation  of  the  statute. 

Let  us  first  try  to  ascertain  what  are  the  essential  character- 
ises of  a  dramatic  composition  in  a  broad  sense,  and  what 
are  the  general  boundaries  separating  dramatic  from  other 
productions. 


Comprehensive  Meaning  op  Dramatic' Composition. 

Drama,  from  the  Greek  Spa/i^t,  action,  &pav ,  to  do  or  act,  is 
usually  defined  as  a  literary  composition  in  which  the  action  is 
not  narrated  or  described,  but  represented.1  This  definition 
is  faulty,  at  least  for  the  purposes  under  consideration,  and  it 
is  hardly  possible  to  give  one  which  will  be  concise,  intelligible, 
and  accurate.  The  depiction  of  action  is  an  essential  and  dis- 
tinguishing feature  of  a  dramatic  composition.  A  production 
without  this  quality,  as  a  description  of  scenery  or  a  treatise  on 
mataphysics,  is  without  the  essence  of  a  drama.  The  manner 
in  which  the  subject  is  treated  is  also  a  prominent  characteris- 
tic of  the  dramatic  form.  In  the  drama,  events  real  or  imagi- 
nary are  represented  as  actually  occurring.  Characters  are 
introduced  as  living,  speaking,  and  acting.  By  their  words, 
expression,  and  action,  the  story  is  told,  the  plot  unfolded, 
emotions  and  passions  expressed,  character  portrayed.     Thus, 


1  "Poem  Accommodated  to  action  ; 
poi-m  in  which  the  action  is  not  re- 
iiited,  hut  represented. "  Johnson.  "A 
poem  or  prose  cum  position  in  which 
the  action  or  narrative  is  not  related, 
but  represented."     Worcester. 

Bacon  divides  poetry  into  narrative, 
representative  and  allusive.  "The 
narrative  is  a  mere  imitation  of  history, 


with  the  excesses  before  remembered  ; 
choosing  for  subjects  commonly,  wars 
and  love,  rarely  state,  and  sometimes 
pleasure  or  mirth.  liepresentaiiv*?  is 
as  a  risible  history  ;  and  is  an  image 
of  actions  as  if  they  were  present,  as 
history  is  of  actions  in  nature  as  they 
are  {that  is)  past."  Advancement  of 
Learning,  Book  II.,  Poesy. 
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what  is  real  or  supposed  to  be  real  in  life,  what  has  been  staid 
or  done,  or  supposed  to  have  been  said  or  done,  is  directly  imi- 
tated by  persons  representing  the  original  actors.  The  reader 
of  the  drama  or  the  spectator  of  its  performance  is  supposed  to 
see  and  to  hear  the  real  characters,  and  to  be  a  witi 
events  actually  occurring. 

When  the  subject- matter  is  not  thus  represented,  but  is 
given  in  the  form  of  narrative  or  description,  the  composition 
is  usually  regarded  as  not  a  drama.  But  all  productions  in 
which  actions  are  described  or  narrated  cannot  Ik?  excluded 
from  the  class  of  dramatic  compositions,  at  least  according  to 
the  meaning  which  must  be  given  to  that  expression  inlaw, 
In  many  dramas,  important  scenes  are  represented  on  th 
by  action  without  words,  and  hence  can  only  be  descriM  in 
written  language.  A  pantomime  or  a  ballet  may  bo  a  drama.1 
The  acting  of  either  is  a  dramatic  representation  :  tin.-  written 
description  or  directions  for  the  actors  is  a  dramatic  Hap*' 
sition  in  which  the  action  or  story  is  narrated.     Indeed,  manv 

H  or  occurrences  constituting,  in  themselves,  drai 
material  parts  of  dramas  can  he  represented  on  the  stage  l>v 
action  alone  ;  in  language  they  can  only  be  described.    Dri 
they  are  dramatic  productions. 

A  drama  should  also  have  dramatic  unity  and  interest  enough 
to  make  itl  iv presentation  on  the  stage  practicable,  and  to  soma 
degree  effective.  A  prosy  history  of  events,  filling  a  long 
series  of  years,  or  occurring  in  times  and  places  widely  distant 
from  one  another,  would  be  wholly  unsuited  for  publ 
foiiiiance.nnd  could  not  bo  regarded  as  a  dramatic  coin i 
But  a  record  of  important  deeds,  showiug  unity  of  time,  place, 
and  action,  may  be  at  once  a  history  and  a  drama. 

A  play  is  usually  in  the  form  of  dialogue  spoken  by  two  or 
more  persons;   but  there  may  be  a  dramatic  eomporitkn  '" 
which  but  one  character  is  represented.     In  the  earlier 
of  the  (ireek  drama  but  one  actor  appeared.     It  was  D 
the  time  of  .Eschylus  that  a  second  actor  and  dialogue  were 


1  In  hit  Dft  Ballrt*  Ancimt  tt  Ho-  Tided  into  acta  and  scenes,  like  <">*' 

drrmts,  the  Jesuit.  Le  Pere  Menestrier  the&trieai  pieces.      Recitations  divide 

(Claude  Fr.in.,-rtii«).  ssys  .-  "  Ballets  are  them  into  acts,  and  the  <*tr&*  dtif®" 

dumb  comedies,  which  should  be  di-  en  are  equal  in  number  to  the  seen*" 
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introduced.  Whether  a  production  is  called  a  poem  or  a 
tragedy,  a  novel  or  a  comedy,  a  history  or  a  drama,  or  whether 
its  author  did  or  did  not  intend  it  for  public  representation,  is 
immaterial  in  ascertaining  whether  it  is  a  dramatic  composition. 
Thi9  question  is  determined  by  the  character  of"  the  work,  and 
not  by  what  it  is  called,  or  the  purpose  for  which  the  author 
has  intended  it.  So  also  it  is  immaterial  whether  the  words 
of  a  drama  are  spoken  or  sung  ;  whether  they  are  or  are  not 
accompanied  with  instrumental  music.  An  opera,  not  less 
than  a  play  without  music,  is  a  drama. 

Nor  is  it  essential  that  a  literary  creation,  in  order  to  be 
considered  a  dramatic  composition,  shall  ho  iti  the  precise  form 
best  adapted  for  stage  representation.  A  work  of  fiction,  or 
even  a  history,  may  have  all  the  requisites  of  a  play,  and  be 
capable  of  dramatic  representation  substantially  as  written. 
It  is  true,  alterations  and  omissions  may  be  necessary  to  adapt 
it  for  the  most  effective  and  successful  performance.  But,  while 
the  drama  is  improved,  it  is  not  created,  by  such  changes.  It 
exists  in  the  original  work  of  which  it  constitutes  an  essential 
part.  The  change  affects  the  form,  and  not  the  essence ;  and 
is  made,  not  because  the  work  is  incapable  of  representation 
In  its  original  form,  but  because  its  fitness  for  this  purpose 
admits  of  improvement.  The  greater  part  of  a  novel  may  be, 
and  often  is,  in  dramatic  form.  Does  the  original  luck  the 
requisites  of  a  dramatic  composition,  because  a  part  is  omitted 
in  the  representation,  or  because  slight  alterations  are  made  in 
the  rest  ?  So  one  or  more  chapters  of  a  work  of  fiction  may 
make  a  complete  play.  Is  the  character  of  a  dramatic  com- 
position to  be  denied  to  the  whole,  which  thus  contains  within 
itself  a  complete  drama  ?  In  such  cases,  the  essence  of  the 
play,  and,  to  a  great  extent,  its  form,  are  found  in  and  taken 
from  the  original  work,  which  must,  therefore,  be  regarded  as 
a  dramatic  composition. 

If  adaptation  to  successful  and  effective  performance  were 
an  essential  attribute  of  a  dramatic  composition  in  the  meaning 
of  the  law,  not  a  few  undisputed  dramas  would  lack  this 
requisite.  The  changes  necessary  to  adapt  a  play  for  effective 
performance  are  sometimes  greater  than  are  required  to  dram- 
atize a  novel.     After  Tennyson's  drama,  Queen    Mary,  had 
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been  published,  radical  and  extensive  changes  were  made  to 
prepare  it  for  public  performance.  Composed  as  a  drama,  it 
was  necessary  to  dramatize  it  for  the  stage.  The  test,  then, 
is  not  whether  changes  are  necessary  to  fit  a  work  for  suc- 
cessful and  effective  performance  ;  but  whether  it  is  capable 
of  representation,  either  with  or  without  alteration  in  form. 
If  it  can  be  made  capable  of  performance  by  changes  which  io 
not  destroy  its  character,  or  create  another  work,  it  is  a  dra- 
matic composition. 

What  Meaning  should  be  Given  to  Dramatic  Composition  as 
Used  in  Statute?  —  1  have  tried  to  point  out  as  clearly  and  as 
definitely  as  the  nature  of  the  subject  will  admit  the  essential 
and  distinguishing  characteristics  of  a  drama  in  its  true  an>.J 
comprehensive  meaning.  It  is  not  denied  that  the  boundaries 
here  marked  out  embrace  a  larger  class  of  productions  tlian 
what  are  ordinarily  and  popularly  known  as  dramatic  composi- 
tions. The  question  now  arises  whether  the  legishitm 
the  words  M  dramatic  piece  "  and  M  dramatic  composition  "  LB 
their  broad  or  their  restricted  meaning. 

It  is  a  general  rule  that  words  in  a  statute  should  be  taken 
in  their  plain  and  ordinary  sense.     But  governing  this 
principle  that  the  true  construction  of  a  stature  is  that  which 
will  most  truly  give  effect  to  the  intention  of  the  legislature, 
and  will  most  effectively  secure  the  objects  for  which  the  law 
was  passed*     Hence,  in  interpreting  "  book  "  in  tli 
statutes,  the  courts  have  rightly  given  to  the  word  a  m 
far  more  comprehensive  than  that  in  which   it  is  ordinarily 
used.     The  legislature  was  supposed  to  have  legislated  for  the 
protection  of  all  literary  productions,  and  not  merely  for  uW 
popularly  known  as  books  ;  hence,  it  was  necessary  to  00 
the  language  of  the  statute  liberally,  in  order  to  give  eft 
the  Intent  of  the  legislature.     So,  in  the  case  under 
tion.  the  objects  intended  by  the  legislature  will  be  I  • 
by  adopting  the  liberal  rather  than  the  restricted  mean 
dramatic  composition. 

Before  playright  was  secured  by  statute,  there  was  a  inarM 
and  unjust  defect  in  the  laws  for  the  protection  of  literary 
property.     Authors  had  only  the  exclusive  right  of  p 
their  works.     In  many  cases,  intellectual  productions  were  val- 
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liable  for  other  purposes  than  printing,  but  there  was  no  statute 
to  secure  the  owner  in  the  enjoyment  of  such  uses.  The  ineffi- 
ciency and  the  injustice  of  the  law  were  Bpeeially  apparent  in 
the  case  of  works  useful  and  valuable  for  dramatic  purposes. 
It  is  a  narrow  and  illiberal  construction  of  the  statute  passed 
to  meet  this  want  to  bold  that  it  waB  intended  to  embrace 
dramatic  compositions  only  in  a  restricted  sense.  What  was 
needed  was  protection  for  all  works  capable  of  dramatic  uses, 
and  not  merely  for  those  popularly  known  as  dramas.  It  was 
just  and  expedient  that  the  benefits  of  the  law  should  be  ex- 
tended to  the  former,  and  there  is  no  reason  to  suppose  I 

stature  intended  to  protect  only  the  latter.1  The  inten- 
tion of  the  legislature  may  fairly  and  properly  be  taken  to 
have  been  to  secure  in  the  full  enjoyment  of  the  fruits  of  his 
literary  labor  every  author  whose  production  is  useful  and 
valuable  for  dramatic  purposes.  The  construction  that  only 
what  are  popularly  known  as  compositions  of  this  kind  are 
within  the  law  will  exclude  many  productions  which  are  essen- 
tially dramatic,  which  are  not  less  entitled  to  protection  than 
what  arc  strictly  dramas  in  name  and  form,  anil  which  it  is 
-onable  to  suppose  the  legislature  intended  to  protect. 

Judicial  Interpretation  of  Dramatic  Composition. 

Broad  Meaning  given  by  English  Courts.  — In  the  cases  which 
have  arisen  the  courts  have  plainly  indicated  that  tli<'  hounda- 
ries  of  dramatic  literature  within  the  meaning  of  the  law 
are  to  be  drawn  with  great  liberality-  The  judicial  construc- 
given  to  **  dramatic  piece,"  as  used  and  defined  in  the 
English  statute,  is  broad  enough  to  embrace  every  composition 


•  "  After  the  decision  of  Murray  «?. 
•i     &    Aid.   657,"  said 
Lord  Den  man,  "  It  seems  to  have  been 
Icred  that  puhli<  m  audi 

eric*  was  not  within   the    provision   of 
the  sets  r<  opy right  ; 

quentlr  statute  8  &  4  Will    IV    c.  16, 
was  passed,  and,  in  respect  to  dramatic 

■  v,  gave  to  auth< 
profits  arising  from  publication  bf*  rep- 
resenting the  piece  on  the  stage.     As 


there  appears  no  reason  for  favoring 
one  kind  of  literary  pro|»erty  more 
than  another,  it  is  probable  that  iln» 
protection  was  intended  tor  till  produc- 
tions adapted  to  this  I  l.lioa- 
Hotj  tlu'  u»e  of  the  production 
in  question,  both  by  die  plnintiff  snd 
the  defendant,  shows  that  it  is  so 
adapted  and  is  supposed  to  be  profits* 
ble  10  tttOM  who  publish  it."  ltussel! 
v.  Smith,  U  y.  B.  286, 
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which   is   dramatic   in   character   and  is  suitable 
formed,  recited,  read,  or  sung   for   the    enter: 
audience.     A  single  song,  a  poem  of  a  few  stanz 
descriptive  composition,  may  be  a  dramatic  piece  ; 
ing,   reciting,   or   reading   it  in   public   may 
representation. 

A  song  founded  on  the  loss  of  the  Kent  by  fire  in 
Biscay,  and  representing  a  storm  at  sea,  the  burn 
ship,  and  the  rescue  of  the  passengers  by  another  i 
held  to  be  a  dramatic  composition,  although  almo 
descriptive,  and  sung  by  one  person.     Citing  the 
definition  of  a  dramatic  piece,  Lord  Chief  Justice  Den 
"  These  words  comprehend  any  piece  which  could  be  « 
matic  in  its  widest  sense ;  any  piece  which,  on  being 
by  any  performer  to  any  audience,  would  produce  th«: 
which  are  the  purpose  of  the  regular  drama,  and  n 
stitute  the  entertainment  of  the  audience.     They  o 
therefore,  the  production  in  question,  the  Mil 
this  respect  was  above  pointed  out.     In  holding  this 
to  be  a  dramatic  piece,  we  give  effect  to  the  intent 
legislature,  as  we  collect  it  from  the  series  of  statute 
to  literary  property  ;  namely,  to  give   to   auth 
from  the  publication  of  their  works."1 

In  a  more  recent  case,  the  court  held  the  song  Co 
him  Rye,  which  has  little,  if  any,  of  the  dramatic  e 
he  a  dramatic  piece.2     It  should  be  noted,  however, 
English  statute,  playright  is  expressly  extended 


>  Russell  v.  Smith,  12  Q.  B.  238. 
"  The  song  in  question,"  said  tin-  Chief 
Justice,  "  !•  stated  in  the  bill  to  be 
founded  on  the  loss  of  the  Kent  by 
tire  in  the  Bay  of  Biscay.  It  repre- 
sents a  storm  at  sen,  the  burning  of 
the  ship  and  an  escape  by  boat  to  an- 
other ship,  and  so  a  safe  return  to  land. 
It  moves  terror  ami  pity  and  sympathy, 
hv  pnMOttaf  danger  and  despair  and 
joy,  and  maternal  and  conjugal  affec- 
tion. A  witness  of  great  experience  in 
publishing  music  deposed  that  this  was 
Considered  a  dramatic  song,  and  pub- 
lished with  the  title  of  a  dramatic  and 


tore 

rh 

mi  iv 

mm 


ili.'M-riplire    snng  ;    and    I  lit 
evj.lirue  that  any  mu 
dramatic.     That  the  oritur 
auction   places  it  rather 
sentntive   than    the  D 
poetry,    according     to 
division    of   ilrn uuti i«-    from 
vaneement     of     Learning, 

;  and  the  evil 
be    known    M    drmn.-iiie    aim 
who  are  conversant  wiih  and 
II. i  I    .  -   ■     |  ■      I 

8  C.  B.  836;    PImcM  r.  E 
Cur   &  P.  Ot*.  on  ap.  4 
2  Clark  r.  Bishop,: 
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compositions  generally,1  and  that  dramatic  piece  is  defined  to 
include  every  "musical  or  dramatic  entertainment."2  It  is 
not  improbable  that  the  statute  will  be  judicially  construed  to 
embrace  any  song,  whatever  may  be  its  character.  But,  in 
Russell  i>.  Smith,  Lord  Den  man  said  that  it  was  not  MOMMU y 
in  that  case  to  determine  whether  all  songs  were  entitled  to 
protection.  The"  judgment  of  the  court  was  baaed  on  the  sole 
ground  that  the  song  in  question  was  a  dramatic  piece. 

A  pantomime  is  a  dramatic  composition,  within  the  meaning 
of  the  law,3 

United  States.  —  There  is  no  reason  why  the  liberal  construc- 
tion given  to  the  English  statute  should  not  be  accepted  in  this 
country  to  the  extent  that  the  words  dramatic  composition 
rightly  include  any  production  which  is  dramatic  in  character, 
and  which,  in  the  language  of  Lord  Denmau,  "on  being  pre- 
sented by  any  performer  to  an  audience  would  produce  the 
emotions  which  are  the  purpose  of  the  regular  drama."4 

It  is  not  easy  to  determine  how  far  the  American  courts  will, 

or  should,  go  in  the  direction  of  holding  that  songs  nearly  or 

quite  destitute  of  dramatic  qualities  are  entitled  to  protection 

as  dramatic  compositions.     Does  a  song  not  dramatic  in  itself 

become  a  dramatic  comjMJsitiou  within  the  meaning  of  the  law 

by  being  sung  in  public  for  the  entertainment  of  an  audience? 

If  so,  all  songs  may  be  regarded  as  dramatic  compositions. 

If,  on  the  other  hand,  only  those  dramatic  in  character,  such 

as  the  Ship  on  Fire,  arc  within  the  meaning  of  the  law,  it 

will  be  difficult,  if  not  impracticable,  to  draw  the  line  between 

those  which  are  and  those  which  are  not  entitled  to  protection. 

It   would  avoid   confusion,  and  would  be  in  accordance  with 

Justice,  if  the  courts  should  declare  that  all  songs  are  within 

the  meaning  of  the  law  ;  but  it  remains  to  be  seen  whether 

they  will  go  to  this  extent  in  the  case  of  songs  lacking  in 

dramatic    attributes.     But   they    will    be   clearly  justified    in 

holding  all  dramatic  songs  to  be  within  the  purview  of  the 

statute. 

In   a  recent  American  case,  it  was  held  that  the   written 


1616  Vict.  c.  45,  i.  20. 
*  Id.  a.  2. 


1  Lee  v.  Simpson.  8  C.  B.  871,881  ; 
Daly  v.  Palmer,  pott,  p.  694. 
*  See  ante,  p.  602. 
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iptioii   or  directions  for  acting  a  scene  designed  to  be 
represented  on  the  stage  wholly  by  action  is  a  dramatic  com- 
position.     It  appeared  that  the  ''railroad    scene"  in    Daly's 
play  Under  the  Gaslight  had  been  substantially  reproduced, 
without  authority,  in  Boucicault's  After  Dark.     This  scene  was 
represented  on  the  stage  chiefly  by  action,  but  partly  bv  dia- 
logue.   The  law  was  correctly  laid  down  by  Mr.  Justice  I 
ford  as  follows:  "A  composition,  in  the  sense  in  which  that 
wind  ta  used  in  the  act  of  1856,  is  a  written  or  literary  work 
invented  and  set  in  order.     A  dramatic  composition  is  lata  a 
work  in  which  the  narrative  is  not  related,  but  is  represented 
by   dialogue  and   action.   ...  A   pantomime  is   a   sp*  • 
theatrical  entertainment   in  which  the  whole  action  is  repre- 
sented by  gesticulation  without  the  use  of  words.     A  written 
work  consisting  wholly  of  directions,  set  in  order  for  ecu: 
tin-  ideas  of  the  author  on  a  stage  or  public  place,  by  means  of 
clmracters  who  represent  the  narrative  wholly  by  action,  is  as 
much   u  dramatic  composition  designed   or  suited  for  public 
representation,   aa   if  language   or  dialogue  were  used  in  it 
to  couv.'v  stmic  of  the  ideas.    The  railroad  scene,  in  the  ploiih 
tiffs   play,  is   undoubtedly    a   dramatic   composition.    Those 
parts  of  it  represented  bt  motion  <>r  gesture,  without  language, 
are  quite  as  much  a  dramatic  composition,  as  tbOM  parts  of  it 
which  are  represented    by  voice.     This  is  true,  also,  of  the 
railroad  scene  in  After  Dark.    Indeed,  on  an  analysis  of  the 
two  scenes  in  the  two  plays,  it  is  manifest  that  the  most  inter- 
esting and  attractive  dramatic  effect  in  each   is  produced  l»J 
what  is  done  by  movement  and  gesture,  entirely  irn  - 
any  thing  that  is  spoken.     The  important  dramatic  effect,  in 
both  plays,  is  produced  by  the  movements  and  gestures  which 
are  prescribed,  and  set  in  order,  so  as  to  be  read,  and  aw 
are  contained  within  parentheses.     The  spoken  words  in  each 
are  of  but  trilling  consequence  to  the  progress  of  the  an 
events  represented  and  communicated  to  the  intelligence  of  the 
apeotator,  by  those  parts  of  the  scene  which  are  directed  to  I* 
represented  by  movement  and  gesture."1 


1  Daly    v.   Palmer,   6   Dlalchf.    264.     p.   410,  note   4),  and    citing 
After  quoting  the  view*  of  Lord  Abin-     provul  by  Mr.  Justice  Nelson  in  Joll* 
ger  in  D'Almaiue  r.  Bootej  (see  ante,    v.  Jaques  (see  ante,  p.  411,  note  2j,  Air- 
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Spectacular  Pieces.  —  In  Martinetti  t?.  >faguire,  the  Black 
Crook  was  held  to  be  "  a  mere  sj>cetacle,"  and,  therefore,  not 
entitled  to  protection  as  a  dramatic  composition.1  That  some 
spectacular  representations  lack  the  essential  attributes  of  a 
dramatic  composition,  and  are  not  worthy  of  protection,  is  not 
denied.  But  all  spectacular  productions  cannot  rightly  be  ex- 
cluded from  the  benefits  of  the  statute.  Not  a  few  legitimate 
dramas  are  largely  spectacular  in  character.  Others  contain 
important  scenes  of  this  kind.  The  spectacular  may  Ik?  an  im- 
portant and  essential  feature  of  the  drama,  and,  as  such,  en- 
l  to  protection.  A  satisfactory  general  rule  cannot  be 
given  for  determining  where  the  line  shall  be  drawn  in  the 
cases  under  consideration  between  what  is,  and  what  is  not, 
a  proper  subject  of  playright.  But  when  the  dramatic  element, 
Ikij  dialogue,  ICtum,  iVr.,  is  sufficient  to  sustain  copyright, — 
and  the  requirements  of  the  law  in  this  respect  are  l»v  BO  means 
exacting,  —  the  playright  does  not  fail  because  the  literary  ele- 


Justicc  BlaUhford  said :  "  They  are 
;ii\  round  ami  just  and  are  ap- 
plicable to  tlio  care  of  a  dramatic  <  om- 
poaition  designed  for  public  represen- 
tation. Such  a  composition  when  rep- 
resented excites  emotions  and  imparts 
Impressions  not  merely  through  the 
ineiliiiin  of  the  ear.  as  nuisio  does, 
but  through  the  medium  tit  ihe  %p%  §j 
well  aa  the  ear.  Morcment,  gesture, 
and  facial  expression,  which  address 
B  only,  are  aa  much  a  part  ol  the 
drama tu  composition  as  is  the  spoken 
language  which  addresses  the  ear  < >iii>  ; 
and  that  part  of  the  written  •■imposi- 
tion which  gives  direction  for  the 
iii.,v  i  iiHMit  iiml  gesture,  ia  aa  much  a 
part  of  the  composition,  and  protected 
by  the  copyright,  as  is  the  language 
i.i  he  uttered  hy  the  charac- 
ters.   And  this  ia  entirely  liiM| 

set  of  Uie  Itage  or  of  the  ma- 
chinery   or  I   appli.m< 
..(  what  if  called,  in  the  language  of  tin- 
stage,  scenery  nr  the  work  of  the  MMM 
painter."      Ibid.  I 

'  1  bendy.  210.  "The  Black 
Cronk."  aaid  Judge  Deady,  "  is  n  mere 
spectacle,  —  in  the  language  of  the  craft 
a  spectacular  piece.     The  dialogue  is 


-■■ant  and  meaningless,  and  ap- 
pears to  be  a  mere  accessory  to  the 
fiction  of  the  piece.  —  a  sort  of  verbal 
i  on  to  a  succession  of 
ballet  and  tableaux.  The  principal 
part  and  attraction  of  the  spectacle 
seems  to  he  the  exhihilioti  of  wonu  n 
in  novel  dress  or  no  dress,  and   in  at- 

.'  altitude*  or  action.  The  clos- 
ing scene  is  called  1'ariifiise,  and,  aa 
witness  Hamilton  e.\|>n  sasja  it,  consists 
mainly  'of  women  lying  about  loose/ 
a  sort  of  Mohammedan  paradise,  I 
suppose,    with    imitation     grotto*   and 

unmaidenl)  hourio.  To  call  men  a 
spectacle  a  'dramatic  comp 
an  abuse  of  language,  ami  an  in«ult  to 
tin-  genius  of  tin'  English  drama.  A 
of  wtlil  beasts,  or  an  ex- 
hibition of  worfrl  artiitr*  might  as  justly 
be  c.illed  a  I  uip<i.itioii     Like 

thttMi  this  is  as|>ectacle;  and,  although 
it  may  be  an  atfraetiYc  or  porgtOM 
is  nothing  more.  In  my  judg- 
in.  nt,  an  exhibition  of  women 
aliout  loot/  or  otherwise,  is  not  a 
dfMMtk  oompoaitson,  and  therefore 
not  entitled  to  the  protection  of  the 
BOM  right  at  t."     lbul 


596 


THE  LAW   OP  COPYRIGHT   AND   PLAYRIGHT. 


ott ant  feature  was  the  dramatic 
i.  which  clearly  made  the  pruducti 
ritltin  the  meaning  of  the  law. 
The  definition  of  dramatic  plea 


meat  is  subordinate  or  accessory  to  the  spectacular, 
the  representation  is  largely  of  the  latter  character. 

The  judgment  in  Martinetti  v.  Maguire  cannot  be 
on  the  ground  that  the  Black  Crook  was  Ll  a  mere  s 
This  piece  was  more  than  asj»ectacle.  While  ballets, 
tableaux,  dazzling  scenes,  «fcc,  may  have  constituted 
attractions,  an  important  feature  was  the  dramatic 
plot,  and  characters, 
matic  composition  wit 

Scenic    Effects.  — ' 
English  statute,  includes  "  scenic  "  entertainments.1 
it  appeared  that  the  defendant  had  taken  from  the 
play  two  scenes  or  situations,  consisting  more  of  set 
than  of  dialogue,  it  was  held  that  the  quantity  copi< 
enough   to  amount  to  piracy;    but  Mr.  Justice    Bt 
11  Now,  it  was  first  said  that  the  subject-matter  of 
was  not  the  subject-matter  of  copyright ;  that  the 
property  in  words,  aud   not  iu  situations  and  scenit 
but  I  think  that  these  latter  are  more  peculiarly  the 
copyright  than  the  words  themselves."'' 

Dramatic  Composition  must  be  Original  and  Innoc 
same  tests  as  to  innocence,  originality,  <fcc,  arc  to 
to  dramatic  as  to  literary  compositions. 

An  immoral  play  is  not  entitled  to  protection.3 

In    Mat  ton   v.  Kean,  where  it  appeared  that  the 
had  designed  a  dramatic   representation,  con  silting  of 
Shakespeare's  plays  with  certain  alterations  in  the 
nal  music,  scenic  effect*,  and  other  accessories,  thi 
not  doubt  that  the  production,  as  a  whole,  was  a  pr 
of  playright,  although  the  play  itself  was,  in  its  origina 
common  property.4 

Dramatizations,  Adaptations,  and  Translations.  —  A  dra 
Hon  or  an  adaptation  of  a  novel  or  other  work,  which  tin 
atist  has  a  right  to  use,  will  receive  the  same  pro 
accorded  to  an  original  drama.     The  same  is  true  of  a  r 


i  6  &  6  Vict.  c.  46.  it.  8. 

*  Chnttertoit  v.  Care,  as  reported 
33  L.  T.  *.  a.  25»3.  See  also  Hm»on  v. 
Kcsn,  7  C.  B.  >    a.  2HS. 

1  KftHfnetd    r.    Mnguire,  1  Dendy, 


JhoOS    D.     Paly.     49    H 

(N.   T.J    86C;     Keene    p     Kim 

iirny  (82  Mass.;. 

♦  7  C  B.  k.  s,  388. 
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tion  of  a  foreign  play.  Any  number  of  persons  may  dramatize 
or  translate  a  work  which  is  common  property,  or,  with  the 
consent,  of  the  owner,  a  copyrighted  work.  Whatever  may  be 
the  similarity  between  two  dramatizations,  adaptations,  or  trans- 
lations, each  dramatist  will  have  play  right  in  his  own  version.1 
Whether  any  person  without  authority  may  dramatize  for  the 
stage  a  work  protected  by  copyright  is  a  question  which  is  con- 
sidered elsewhere.3 

Test  of  Originality  in  Dramatization.  —  The  validity  of  the 
cov\  right  or  playright  in  a  dramatization  is  not  affected  by  the 
fact  that  the  dramatist  has  extensively,  or  even  chiefly,  retained 
the  dialogue  and  monologue  in  the  language  of  the  work  dram- 
atized. In  many  cases  this  must  be  done  to  a  large  extent, 
and  to  do  otherwise  would  be  to  lessen  the  merits  of  the  play. 
The  function  of  the  dramatist  is  to  select  from  the  novel  those 
parti  which  arc  best  fitted  for  acting,  to  arrange  them  cflfec- 
tivfdy  with  reference  to  swift  action,  dramatic  situations,  cli- 
maxes, &c.,and  generally  to  meet  the  requirements  of  dramatic 
composition  and  representation.  A  work  of  fiction  not  adapted 
to  acting,  as  originally  written,  is  thus  reproduced  in  a  new 
form,  and  is  brought  into  a  new  and  valuable  use.  Such  a 
dramatization  is  regarded  by  the  law  as  a  new  production,  and 
as  such  is  a  proper  subject  of  copyright.  But  a  play  which  is 
not  materially  different  from  the  novel,  and  which  owes  noth- 
ing substantial  to  the  labors  of  the  dramatist,  is  only  a  copy  of 
the  work  claimed  to  have  been  dramatized.  In  such  case,  the 
adapter  is  a  mere  copyist,  and  shows  nothing  on  which  to  base 
a  claim  for  protection. 

As  the  dramatization  of  a  work  of  fiction  is  a  proper  subject 
of  playrigbt,  it  is  clearly  no  objection  in  law  to  the  originality 
of  a  drama  that  its  characters  and  incidents  are  like  those 
found  in  a  previously  published  novel ;  provided,  of  course,  there 
is  no  piracy  of  the  novel.8 


1  Br  PUttoM  >•.  Britain,  8  Car.  & 
P.  68.  on  ap.  4  Bine.  N.  C,  17  ;  Sliep- 
henl  c.  Gonqoeat,  17  C.  B.  427:  Resde 
r.  (imquest,  11  C.  B.  n.  s.  459;  Levi 
ley.  Law  Hep,  «  C.  P.  fit*  ;  Took 
r  V.unjr,  Law  Itep  9  Q.  B.  623; 
Chatterton  c  Cnve,  Law  Rep.  10  C.  1*. 
07'.',  1st  ap.  2  C.  P.  D.  42,  Sd  ftp.  8  Ape. 
Caa.  483.     Am.   Shook   9,   Bank  in,  6 


Biss.  477;  Shook  »,  Rankin.  ,'J  Cut 
Lnw  .Fiiur.  210;  Henri  r  Li  Cli-n-q,  18 
Int.  Rev.  ltee.  94.  See  also  Tomnklnt 
r.  Dulf.  and  French  v.  Conotly,  consid- 
ered mtc,  p.  580. 

-  See  fiute,  pp.  466.  401. 

■1  Boucieault  r.  Fox,  6  Blatchf.  87, 
100-101. 
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Foreign  Dramatists. —  As  the  exclusive  right  of  representing 
a  dramatic  composition  is  given  by  the  statute  only  in  case 
copyright  has  Imjcii  secured  for  it,  and  as  copyright  is  limited 
to  the  works  of  native  authors,  it  follows  that  there  is  no  statu- 
tory protection  for  the  productions  of  foreign  dramatists  But, 
as  copyright  will  vest  in  the  translation  or  adaptation  of  it  for- 
eign play,  or  the  dramatization  of  a  foreign  novel,  made  l>y  a 
resident  or  a  citizen,1  so  the  statute  secures  the  exclusive 
of  reprcsuuting  such  translation,  adaptation,  or  drama 


Musical  Compositions. 

Compositions   Consisting  of  Words  and  Music. —  It   nttIM 
seen  that  some  musical  productions  are  dramatic  oompo 
within  the  meaning  of  the  law.     In  such  case,  there  can  be  DO 
reasonable  doubt  that  the  literary  part,  independently  of  (he 
music,  as  the  libretto  of  an  opera,  may  be  a  complete  dramatic 
composition.3     But  the  playright  cannot  rightly  be  eousiiierol 
as  vesting  alone  in  the  words  of  a  musical  oompoeiti 
must  extend  also  to  the  music,  which  is  a  constituent  part  of 
the  whole.     Music  is  but  a  form  of  language  by  which 
sion  is  given  to  thoughts,  emotions,  passions,  feelings,  4c, 
whose  communication  is  the  province  of  all  language,    la  « 
musical  drama,  poetry  and  music  are  co-ordinate  means  work- 
ing toward  the  same  results.     Both  are  in  harmony,  and  uwd 
to  give  expression  to  the  same  thoughts  and   feelings.    Tlie 


1  See  mitt,  p.  '282. 

'  Shook  r.   Rankin,   0  Bus.    479 ; 

Shook  r.  Nankin,  8  Cent.  I>aw  Jour. 
210;  Bans*  Le  Clercq.  IB  Int.  Kev. 
Sea  94.  In  the  first-named  ease, 
Drummonil,  J,  said:  ""  D'Ennery  and 
Cortnon  were  the  [foreign]  authors  of 
a  drains  in  the  French  language,  culled 
{.,.-.  Onu  Orphelines;  divekwn  trans- 
lated it  into  English  and  mlnjited  it  to 
representation  on  the  stage.  This  was 
with  the  consent  of  the  authors.  After 
tliis  was  done,  he  applied  uwler  the  law 
for  a  copyright ;  niiti  the  question  is, 

whether  there  was  any  valid  objection 
in  )n^  obtaining  a  oopyrigbt  for  the 
play  thus   trunsluled  into   English.     1 


do  not  see  that  there  was.     He  waiths 
translator  of  the  piny.     Hew! 
to  representation  on  the  stage,  snd  *" 
in  the  sense  of  the   law  the  MstM  ■ 
that  for  which  he  obtained 
No  one  could  complain  of  this  Mrts>1 
the  authors  of  the  piny  in  Frvnch,  »w' 
it  uftirmatively   appears   that  tliey  *•■ 
sented  to  this  action  on  the  pnrt  ul  Mr 
Jackson.     Then  I  do  not  »t+  I 
was  not  protected  under   the  I**  1" 
his  translation   and  adaptation  of  the 
work  to  the  stage,  an  he*** 

in  one  sense  the  author." 

»  PlaneM  ..  Braheea,  8  Car.  kV- 
08,  onap.  4  Bing   N   r.  17. 
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music  is  not  a  meaningless  accompaniment,  intended  simply  to 
please  the  ear.  Its  true  function  is  to  emphasize,  to  intensify, 
the  meaning  of  the  port. 

Hence,  in  a  musical  dramatic  composition,  whether  it  be  a 
grand  opera  or  a  simple  sung,  both  words  and  music  must  be 
considered  as  constituting  the  dramatic  essence.  And,  as  the 
playright  attaches  to  the  whole  and  the  constituent  parts,  it 
must  extend  to  the  music  as  well  as  to  the  words.1 

Instrumental  Music. —  In  a  broad  sense,  niusie,  as  well  as 
literature,  is  susceptible  of  classification  into  that  which  is  and 
that  which  is  not  dramatic.  But  what  is  communicated  defi- 
nitely and  with  clearness  by  written  or  spoken  language  can 
be  expressed  only  vaguely  by  music  without  the  aid  of  words. 
Music  designed  to  Ite  interpreted  by  instruments  alone,  as  a 
symphony,  can  hardly  be  considered  a  dramatic  work  within 
the  meaning  of  the  law.  As  the  American  statute  dues  not 
secure  the  exclusive  right  of  performing  any  piece  of  music 
which  is  not  a  dramatic  composition,  it  follows  that  in  this 
country  there  is  no  statutory  property  in  other  instrumental 
music  excepting  the  right  of  publication  in  print. 

Section  20  of  5  &  6  Vict.  c.  45,  secures  the  sole  liberty  of 
performing  musical  compositions  on  the  same  conditions  and 
for  the  same  term  as  an*  prescribed  in  the  case  of  dramatic 
compositions.  The  meaning  of  this  provision  has  not  yet  been 
judicially  interpreted.  But  dramatic  musical  compositions 
were  already  protected  by  the  3  &  4  Will.  IV.  c.  15,-  and  they 
are  expressly  included  in  the  definition  of  dramatic  piece 
contained  in  the  statute  of  Victoria.  Hence,  the  provision 
expressly  extending  protection  to  musical  compositions  has 
neither  object  nor  meaning,  unless  it  bo  taken  to  refer  to  the 
right  of  playing  instrumental  music.  It  is  reasonable  to  as- 
sume, then,,  that  it  embraces  all  kinds  of  music,  whether 
dramatic  compositions  or  not,  and  whether  vocal  or  instru- 
mental.3    IT  this  construction  is  right,  the  owner  of  a  purely 

1  The  music  of  an  opera,  indepen-  tended    that    only    dramatic    musical 

di-ntly  of  the  words,  was   protected  in  compositions  were  within  the  purview 

the  recent    English  case  of  Booscy  v.  of    the   statute.      T<*    which    Erie,   J  , 

Fairlie,  7  Ch.  1>  refilled  :  "  Why  tbonld  the  legislature 

*  Planohc!v.Braham,4Binjr.  N.C.  17.  have  intended  to  protect  these  rather 

'  In  Russell  v.  Smith,  it  was  con-  than  oratorios  and  other  strictly  inusi- 
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instrumental  piece,  whether  written  for  the  orchestra,  organ, 
piano,  or  other  instrument,  may  have  in  it  not  only  copyright, 
but  playright ;  not  only  the  exclusive  right  of  printing  it,  but 
the  sole  liberty  of  playing  it  in  public.1  And,  as  in  the  case 
of  dramatic  compositions,  statutory  playright  is  secured  not 
only  in  printed,  but  also  in  manuscript  musical  compositions. 


cal  works?"  12  Q.  B.  281.  In  Rus- 
sell v.  Smith,  in  chancery,  15  Sim.  181, 
182,  Vice-Chancellor  Shad  well  said 
that  "the  words  of  the  songs  were 
protected  by  the  former  copyright  acts 
and  the  music  of  them  by  the  act  of 
Victoria."    This  language  implies  that 


the  music  of  a  dramatic  composition 
was  not  protected  by  8  &  4  Will.  17. 
c.  16.  But  this  does  not  appear  to  be 
the  natural  construction  of  that  statute. 
1  See  Hatton  r.  Kean,  7  C.  B.  i. ». 
268 ;  Wallenstein  v.  Herbert,  15  L.  T. 
w.  s.  861,  on  ap.  16  Id.  458. 
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CHAPTER  XV. 

STATUTORY  PLAYRIGHT  IN  DRAMATIC  AND  MUSICAL 
COMPOSITIONS. 

Playright  and  Copyright  Distinguished.  —  Under  the  statute, 
playright  and  copyright  are  treated  as  two  independent  and 
distinct  rights.  The  former  is  secured  only  in  dramatic  or 
musical  compositions.  In  a  printed  production  of  this  kind, 
both  rights  may  exist  together ;  and,  in  general,  the  principles 
governing  the  vesting  and  the  ownership  of  each  are  the  same. 
But  an  invasion  of  one  right  is  not  a  violation  of  the  other,  and 
the  penalties  of  piracy  prescribed  in  one  case  are  different  from 
those  in  the  other.  Copyright  may  be  infringed  by  publication 
in  print,  but  not  by  public  performance ;  playright,  by  represent- 
ing but  not  by  printing  the  play.  The  copyright  in  a  dramatic 
composition  is  in  no  respect  different  from  the  copyright  in  any 
other  literary  production. 

In  England,  the  statute  grants  the  exclusive  right  of  publicly 
performing  both  printed  and  manuscript  plays.  In  the  United 
States,  the  right  is  secured  only  in  published  compositions ; 
the  statute  affords  no  redress  for  the  unlicensed  representation 
of  manuscript  plays. 

Great  Britain. 

Duration  of  Playright  in  Printed  and  Manuscript  Compositions. 
—  The  first  statute  giving  to  dramatists  the  exclusive  right  of 
performing  their  plays  was  the  3  &  4  Will.  IV.  c.  15,  passed  in 
1833.  By  this  act  and  the  5  &  6  Vict.  c.  45,  passed  in  1842, 
British  playright  is  now  governed.  The  first  section  of  the 
statute  of  William  declares  that  the  author  of  any  unpublished 
tragedy,  comedy,  play,  opera,  farce,  or  other  dramatic  piece  or 
entertainment  shall  have  the  sole  liberty  of  representing  it  at 
any  place  of  dramatic  entertainment  in  Great  Britain ;  and 
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that  the  author  of  a  published  production  of  this  kind  shall 
have  the  same  right  for  twenty-eight  years  from  0m  tim. 
publication.  Protection  is  here  provided  for  two  class* 
compositions,  —  1.  Manuscript.  2.  Those  published  in  print. 
The  statute  plainly  declares  that  playright  in  printed  playa 
shall  begin  at  the  time  of  publication  and  continue  for  twenty 
years.  But  there  is  nothing  in  the  act  showing  when  the  riirht 
in  an  unpublished  play  shall  begin  or  when  it  shall  end.  The 
term  of  protection  is  in  no  wise  limited.  The  only  sound 
construction  of  which  the  statute  iB  capable  is  that  the  owner 
of  a  manuscript  play,  provided  he  does  not  publish  it  in  print, 
ami  complies  with  the  conditions  on  which  protection  is  granted, 
has  for  ever  the  exclusive  right  to  perform  it  in  public,  and  is 
entitled  to  the  statutory  remedies  provided  for  the  invasion  of 
that  right. 

It  is  now  necessary  to  inquire  what  changes  have  been  made 
in  the  provisions  of  this  statute  by  the  5  &  6  Vict-  c.  45.  Sec- 
tion 20  of  the  latter  act,  after  citing  the  3  &  4  Will.  IV.  .• 
and  declaring  that  "it  is  expedient  to  extend  the  term  of  the 
sole  liberty  of  representing  dramatic  pieces  given  by  that  act 
to  the  full  time  by  this  act  provided  for  the  continuance  of 
copyright,"  and  also  to  provide  protection  for  musical  com- 
positions, enacts,  "  that  the  sole  liberty  of  reproscntinjr  or 
performing,  or   causing  or  permitting   to   be    re:  or 

performed,  any  dramatic  piece  or  musical  composition,  shall 
endure  and  be  the  property  of  the  author  thereof,  and  his 
assigns,  for  the  term  in  this  act  provided  for  the  duratim 
copyright  in  books;  and  the  provisions  hereinbefore  ena> 
in  respect  to  the  property  of  such  copyright,  and  of  regfeta 
the  same,  shall  apply  to  the  liberty  of  representing  or  per&f 
ing  any  dramatic  piece  or  musical  composition,  as  if  the  saflic 
were  herein  expressly  enacted  and  applied  thereto,  save  and 
except  that  the  first  public  representation  or  performance  of 
any  dramatic   piece  or  musical  composition  shall  be  deemed 
equivalent,  in  the  construction  of  this  act,  to  the  first  publi- 
cation of  any  book." 

This  language  taken  in  connection  with  the  statute  of  1883 
is  confusing,  and  its  effect  on  playright  as  governed  by  that 
statute  is  doubtful.     The  declared  object  of  Bection  '20,  juat 
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cited,  is  to  extend  the  term  of  protection  granted  by  the  act  of 
William.  But  we  have  seen  that  the  latter  statute  makes  a 
distinction  between  manuscript  and  published  plays,  and  that 
in  the  case  of  the  former  the  term  of  protection  is  unlimited, 
and  hence  incapable  of  extension.  The  preamble,  therefore,  of 
section  20  of  5  &  G  Vict.  c.  45,  is  intelligible  only  when  applied 
to  printed  plays.  It  may  be  contended  with  much  reason 
that,  in  the  absence  of  language  expressly  or  by  clear  implica- 
tion repealing  or  restricting  the  unlimited  duration  of  pi  ay  right 
in  unpublished  productions  granted  by  the  statute  of  William, 
that  right  must  remain  unchanged.  But  the  important  dis- 
tinction drawn  by  the  statute  of  William  between  published 
and  unpublished  plays  has  been  wholly  overlooked  or  disre- 
garded in  the  enacting  part  of  section  20  of  f>  k  »j  Vict.  c.  45  ; 
and  it  may  bo  urged  that  the  provisions  of  that  section  are 
such  that  they  cannot  reasonably  be  construed  as  applying 
exclusively  to  printed  plays. 

Whether  this  section  must  be  interpreted  as  making  the 
duration  of  play  right  in  both  published  and  unpublished  com- 
positions the  same  as  that  of  copyright  in  a  book,  or  as  leaving 
it  unlimited  in  manuscript  dramas,  as  it  was  under  the  statute 
of  William,  is  a  question  which  has  been  carelessly  left  in  much 
doubt  for  judicial  determination. 

Conditions  on  which  Playright  may  be  Secured.  —  The  correct 
reading  of  5  &  tj  Vict.  c.  45,  appears  to  be  that  the  same  con- 
ditions and  requirements  prescribed  concerning  the  registration 
of  copyright  were  intended  to  be  applied  to  playright.  But  the 
courts  have  held  that  registration  is  essential  neither  to  the 
vesting  of  playright  nor  to  the  right  of  the  owner  to  maintain 
an  action  for  infringement ,' 

'  Russell  p.  Smith,  12  Q.  B.  217; 
Clark  p.  Bishop,  25  L.  T.  N.  s.  908. 
See  also  Lacy  v.  Rhys,  4  Best  &  S. 
873  ;  Marsh  V,  Conquest,  17  C.  B.  n.  s. 
41b.  This  construction  of  the  statute 
is  ojrt-n  to  criticism.  There  in  nothing 
concerning  registrutioii  in  3  &  4  Will. 
IV.  c.  15.  Section  20  of  5  &  6  Vict. 
r.  t§,  enact.*  that  "  the  provisions 
nliefore  enacted  in  respect  of  the 
proj>erty  of  such  copyright,  and  of 
regUtering  the  sume,  ahull  apply  to  the 


liberty  of  representing  or  performing 
any  dramatic  piece  or  musical  compo- 
sition," except  that  the  first  perform- 
ance of  a  play  shall  he  equivalent  to 
the  publication  of  a  book.  Then  fol- 
lows a  proviso  prescribing  bow  dra- 
matic ii mi  musical  compositions  in 
manuscript  may  be  registered  Sec- 
tion 24  then  enacts  that  no  action  for 
the  infringement  of  copyright  in  a 
book  shall  he  maintain eil  unless  the 
book   has   been   registered   before  the 
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The  statute  of  William  mentions  no  requirement  to  l>e  per- 
tunned  by  the  author  or  owner  of  a  dramatic  composition  in 
order  to  secure  playright ;  and  none  are  prescribed  by  the  act 
of  Victoria,  except  that  relating  to  registration.     The  1 1 
statute  declares  that  u  the  first  public  representation  or  i^r- 
fonnance  of  any  dramatic  piece  or  musical  composition  shall 
be  deemed  equivalent,  in  the  construction  of  this  act,  to  the 
first  publication  of  any  book."  l     It  cannot  be  determined  with 
certainty  precisely  what  effect  this  provision  was  desigur 
have,  or  what  judicial  construction  will  or  should  be 
it.     It  was  doubtless  intended  to  apply  to  compositions  nut 
published  in  print.     The  relation  which  the  public  performance 
of  a  manuscript  drama  has  to  the  playright  therein  is  anal' 
to  that  which  the  publication  of  a  book  bears  to  the  i 
in  it.     Printing  and  acting  are  but  difierent  modes  of  public* 
tion.     It  would  seem  that  Parliament  intended  simply  to  ultirm 
this  principle. 

Applying  to  publication  by  representation  the  same  general 
principles  which  are  recognized  as  governing  publication  Uj 
printing,  and  giving  effect  to  tire  statutory  provision  above  citoi, 
it  will  follow  that,  as  copyright  in  a  book  date*  from  the  time 
of  first  publication,  so  playright  in  a  manuscript  play  begins 
with  its  first  public  performance.  As  first  publication  of  a  book 
in  the  United  Kingdom  is  a  condition  precedent  of  copyright. 
so  the  first  representation  of  a  manuscript  drama  must  I* 
in  the  United  Kingdom  in  order  to  secure  playright.1  As  Ml 
alien  author  may  acquire  copyright  by  being  on  English  soil 
when  his  work  is  published  in  Great  Britain,  m  playright  uiij 
be  secured  by  a  foreign  dramatist  who  is  anywhere  within  tlic 


beginning  of  the  suit,  and  contains  a 
proviso"  that  nothing  herein  contained 
shall  prejudice  the  remedies  which  the 
proprietor  of  the  sole  liberty  of  repre- 
senting any  dramatic  piece  shall  have 
by  virtue  of  llie  net  passed  in  the  third 
year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  tn  amend  the 
laws  relating  to  dramatic  literary  prop- 
erty,, or  of  this  act,  although  no  entry 
■hall  be  made  in  the  book  of  registry 
aforesaid." 

The  meaning    of   these  provisions 


concerning  registration  in  the  cs*  <>f 
playright   is   worse  than  hew ilderinit. 
unless   the  language   last    quoted 
taken  to  refer  exclusively  tn  can 
tloM    in     which    rights    had    sir 
vested  under  the    statute  of  Willism. 
and  to  mean  that  such  right*  mi} 
not  to  be  defeated  by  waut  of  n 
tion. 

I  s.  20. 

*  Boucicault  v.  Delafleld,  1  Utm  { 
M.  697  ;  Boucicault  v.  Chalterton.  5 
Ch.  D.  267. 
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British  realm  when  his  manuscript  drama  is  firat  acted  in  the 
United  Kingdom.  As  protection  in  the  case  of  a  hook  in  which 
copyright  has  vested  extends  throughout  the  British  empire,  so 
protection  in  the  case  of  pi  ay  right  in  a  production  not  printed 
is  guaranteed  in  a  coextensive  territory,  In  other  words,  the 
general  conditions  which  govern  the  vesting  of  copyright,  and 
the  beginning  and  territorial  extent  of  protection,  apply  in  the 
case  of  playright  in  manuscript  compositions.  Play  right,  then, 
may  he  secured  in  a  manuscript  drama,  on  the  sole  condition 
that  its  first  public  representation  be  in  the  United  Kingdom, 
and  that  the  author,  if  a  foreigner,  he  on  English  soil  at  the 
time  of  such  representation.  The  right,  if  not  perpetual,  will 
last  for  forty-two  years,  or  for  the  life  of  the  author,  and 
seven  years  after  his  death,  whichever  may  he  the  longer  period. 
If  the  alwve  views  arc  correct,  there  can  he  no  statutory 
playright  in  a  manuscript  dramatic  composition  which  has  not 
been  publicly  represented. 


Publication  and  Representation   Considered  with  Refer- 
ence to  Playright  in  Great  Britain. 

While  the  validity  and  the  beginning  of  the  playright  in  a 
manuscript  play  are  thus  governed  by  the  time  and  place  of  its 
first  public  representation,  there  can  be  little  doubt  that  the 
same  questions  in  the  case  of  a  dramatic  composition,  which  is 
published  in  print  before  it  is  publicly  performed,  are  governed 
by  the  publication  in  print,  and  not  hy  the  representation.  In 
such  case,  copyright  and  playright  vest  together  and  on  the 
same  conditions,  and  last  for  a  like  period,  or  they  fail  together. 
Assuming  this  to  be  the  true  principle,  it  follows:  I.  That, 
when  playright  has  been  thus  secured,  it  cannot  be  affected  hy 
any  subsequent  representation  of  the  drama.  Thus,,  if  first 
publication  be  in  Great  Britain,  both  copyright  and  playright 
vest  at  the  same  time,  and  the  latter  right  cannot  be  lost  by  a 
first  representation  of  the  play  made  afterward  in  a  foreign 
country.  II.  Failure  of  the  title  to  copyright  involves  a  failure 
of  the  title  to  playright.  Thus,  a  prior  publication  of  the  play 
in  print  in  a  foreign  country  would  defeat  the  claim,  not  only 
to  copyright,  but  also  to  playright,  so  that  the  latter  right  could 


606 


THE   LAW   OF   COPYBIGHT   AND   PLAYRIGHT. 


not  be  secured,  though  the  first  representation  of  the  play  should 
afterward  be  given  in  England. 

But  difficult  questions  arise  in  the  case  of  a  published  drama, 
whose  public  representation  has  preceded  its  publication  in 
print.  In  such  case,  it  is  clear  that  the  validity  and  duration 
of  the  copyright  are  governed,  not  by  the  representation.  hut 
by  the  publication.  The  copyright  dates  from  publication,  and 
it  cannot  be  defeated  or  affected  by  any  public  per  I'm  mance  of 
the  play,  no  matter  when  or  where  made.1  But  does  the  play- 
right  begin  with  and  depend  on  the  first  public  representation, 
or  the  publication  in  print  ?  Suppose  that,  after  a  dramatist 
has  enjoyed  for  years  the  exclusive  right  of  representing  a 
manuscript  [tiny,  he  publishes  it  in  print,  and  secures  the  copy- 
right in  it.  Such  copyright  will  date  from  the  publication  in 
print,  and  will  last  for  forty-two  years.  But  is  the  duration  of 
the  playright  forty-two  years  from  first  publication  in  print,  or 
from  first  representation  ?  If  the  latter,  copyright  may  con- 
tinue after  playright  has  expired  in  a  printed  composition  in 
which  both  have  vested;  and  cases  may  arise  in  win 
right,  but  not  playright,  will  vest  in  a  published  prodfldta 
The  most  natural  construction  of  the  statute  in  this 
would  seem  to  be  that  the  playright,  when  it  vests  in  a 
printed  composition,  will  begin  to  run  from  the  publication  in 
print. 

Does  the  failure  of  the  title  to  playright  in  a  manuscript  com- 
position involve  the  failure  of  the  title  to  playright  in  tin- same 
composition  when  published?  Thus,  by  first  repranntiiig  m 
unpublished  drama  abroad,  the  owner  forfeits  his  claim  to  'ho 
exclusive  right  of  representing  that  unpublished  dramn  in  Eiil'- 
land.  As  prior  representation  in  a  foreign  country  is  M 
to  the  vesting  of  copyright,  he  may  afterward  obtain  copyright 
by  first  printing  the  composition  in  England.  But  is  the  riclit 
of  representation  also  thereby  secured  ? 

Again:  when    playright   has  once  vested   in   a  man" 
play,  is  it  affected  by  a  subsequent  publication  of  the  coinposi* 
tion  in  print,  so  that,  if  (lie  title  to  copyright  is  forfeited  I'J 
such  publication,  the  playright  already  secured  is  defeated  ? 

I  See  IVAImnine  v.  Boosejr,  1  Y.  &  C.  Exch.  288,  299;  CUrk  e.  Bi»h«P. 
25  L.  T.  n.  a.  WB. 
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In  other  words,  to  preserve  the  right  of  representation,  is  it 
necessary  either  to  keep  the  composition  in  manuscript,  or  to 
protect  it  by  copyright,  if  it  is  published  as  a  book  ? 

The  above  are  important  questions,  which  are  likely  to  arise 
at  any  time,  and  on  which  little  light  is  thrown,  either  by  the 
statutes  or  by  the  decisions.  Without  attempting  to  determine 
the  principles  which  govern  the  law  in  all  of  the  cases  which 
have  been  suggested,  I  shall  simply  offer  my  opinion  on  some 
of  the  questions  which  I  have  raised  without  going  fully  into 
the  reasons. 

When  the  title  to  play-right  in  an  unpublished  production 
has  been  forfeited,  as  by  first  representation  in  a  foreign  coun- 
try, it  would  seem  that  it  cannot  be  recovered  by  afterward 
publishing  the  composition,  and  thereby  securing  a  copyright 
for  it ;   fur  the  playright  has  become  common  property. 

After  playright  has  once  vested  in  a  manuscript  composition, 
it  may  be  lost  by  such  a  publication  in  print  as  will  amount  to 
an  abandonment  of  the  copyright.  The  right  of  representing 
a  manuscript  pluy  rests  on  the  condition  that  the  composition 
is  not  published  in  print.  After  it  has  been  so  published,  it 
passes  from  the  class  of  manuscript  to  that  of  printed  plays, 
and  Incomes  subject  to  the  conditions  on  which  playright  will 

I  in  published  plays.  The  playright  then  Incomes  sub- 
ordinate to  the  copyright,  and  the  validity  of  the  former  is 
dependent  on  that  of  the  latter  right.  An  abandonment  of  the 
copyright,  which  is  the  greater  right,  involves  an  abandonment 
of  the  lesser  playright.  When  the  title  to  copyright  is  forfeited, 
the  work  becomes  public  property  as  far  as  printing  copies  is 
'■rued  ;  and  this  would  seem  to  make  it  public  property  as 
far  as  representing  it  is  concerned.  If  this  be  true,  the  copy- 
right covers  the  playright,  and  the  former  must  be  secured  in 
order  to  preserve  and  protect  the  latter. 

The  principle  that  copyright  may  be  lost  after  it  has  been 
secured  is  recognized  by  the  law  of  the  United  States.  Sec- 
tion 4!*62  of  the  Revised  Statutes  makes  it  essential  to  copy- 
right that  the  notice  of  entry  shall  appear  in  every  copy  of  a 
book  published.  Hence,  after  the  copyright  has  been  enjoyed 
for  years,  it  may  be  lost  by  publishing  copies  without  the  re- 
uired  notice. 
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In  the  recent  case  of  Boosey  v.  Fairlie,1  the  plaintiffs  claimed 
under  the  International  Copyright  Act,  the  exclusive  right  of 
representing  in  Great  Britain  Vert-vert,  a  comic  opera  composed 
by  Offenbach.     The  opera  was  first   represented    March   10, 
18G9,  in  Paris.     On  the  28th  of  that  month,  an  arrangement 
for  the  piano-forte  made  by  Soumis,  with  the  consent  of  Offen- 
bach, was  published  in  Paris.     Soon  after,  another  authorized 
arrangement  for  piano  ami  voices  was  made  by  Soumis,  and 
published  in   Paris.     At  various  places   in   this   arrangement 
were    inserted   the   names    of  certain  orchestral  instruments 
lL  which/'  as  the  court  said,  M  if  the  piano-forte  arrangement 
were  to  be  converted  into  a  full  operatic  score,  would  afford 
some  indication  of  the  instruments  to  be  used."     In  June  of 
the  same  year,  Offenbach  sold  the  exclusive  right  of  prii 
and  representing  the  opera  in  Great  Britain  to  the  plaintiffs,  to 
whom  he  delivered  a  manuscript  copy  of  the  score.     On  June 
9,  the  plaintiffs  registered  the  opera  under  the   7   <fc  8  Vict. 
c.  12,  s.  6,  in  the  name  of  Offenbach,  as  composer  and  owner. 
The  time  and  place  of  the  first  publication  of  one  of  the  piano- 
forte  arrangements   were   also  entered   in  the  registry,  and 
a  copy  of  this  publication  was  deposited  with  the  Mincer  rf  the 
Stationers'  Company.    Afterward,  on  the  same  day.  the  a>- 
meat  to  the  plaintiffs  was  registered.     At  this  time  there  haJ 
been  no  publication  of  the  opera  in  print,  other  than  tl. 
two  piano-forte  arrangements.    On  August  9,  L869,  lour  oftha 
orchestral  parts  of  the  opera;  viz.,  those  for  first  an 
violins,  violincello  and  contra  basso,  were  printed  for  sale  iu 
Paris,  by  authority  of  Offenbach.     This  publicaf 
registered  in  Loudon.     In  May,  1*74,  the  defendant 
out  at  the  St.  James's  Theatre   iu  London,  an  opfra 
called  Vert-vert.    A  material  part  of  the  music  was  snbst&i 
the  same  as  that  composed  by  Offenbach.     It  had  not,  i 
been  copied  from  the  tatter's  orchestral  score,  but  it  had  l*een 
taken  from  one  of  the  piano-forte  arrangements  ntdt  by  Boflflfe 
and  had  been  arranged  for  the  orchestra  by  a  musician  em- 
ployed by  the  defendant.    The  plaintiffs  now  sought  to  restrain 
this  representation  as  an  infringement  of  their  rights. 


»  7  Ch.  D.  301. 
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Vice-Chancellor  Bacon  ruled  that  there  had  not  Ween  a  valid 
registration  either  of  the  opera  itself  or  of  the  piano-forto 
arrangement,  and  dismissed  the  bill.1  The  Court  of  Appeal 
held  that  the  registration  of  the  unpublished  score  of  the  opera 
was  good,  and  hence  secured  to  the  plaintiffs  the  exclusive 
right  of  representation  ;  that  there  had  been  no  lawful  registra- 
tion of  the  piano-forte  arrangement,  which  consequent  1/  was  not 
protected  ;  but  that  the  performance  of  the  music  obtained 
from  either  of  the  arrangements  was  a  violation  of  the  right  of 
representing  the  opera  secured  to  the  plaintiffs.3 

Assuming  that  the  Court  of  Appeal  was  right  in  holding 
that  the  registration  of  the  opera,  but  not  of  the  piano-forte 
arrangement,  was  valid,  it  becomes  necessary  to  inquire  what 
right  was  secured  by  such  registration,  and  whether  it  was 
complete  or  sufficient  to  prevent  an  unauthorized  representa- 
tion of  the  music  obtained  from  the  unregistered  piano-forte 
arrangement.  The  plaintiffs'  rights  in  this  case  were  governed 
by  section  6  of  T  &  8  Vict.  c.  12,  which  makes  registration 
of  works  first  published  in  a  foreign  country  a  condition  of 
securing  protection  in  England.  This  act  and  the  order  in 
council  made  in  pursuance  of  it  give  a  foreign  author  of  a 
dramatic  or  musical  composition  two  privileges;  viz.,  the  ex- 
clusive right  of  printing  and  the  sole  liberty  of  representing  it. 
The  latter  right  may  be  secured  either  for  a  printed  or  for 
a  manuscript  composition,  and  section  6  of  7  <fc  8  Vict,  c.  12, 
prescribes  the  mode  of  registration  for  each  ease.  If  the  work. 
has  been  published  in  print,  the  time  and  place  of  such  publi- 
cation, as  was  conceded  in  Boo.sey  v.  Fairlic,  must  be  registered, 
and  in  default  thereof  no  righl  la  secured.  If  it  has  not  been 
published  in  print,  but  has  been  publicly  represented,  then  it  is 
enough  to  give  the  time  and  place  of  Buch  representation. 
When  an  opera  or  a  play  is  registered  as  an  unpublished  work, 
the  registration  is  valid  only  on  condition  that  it  is  true  that 
the  work  has  not  been  published.  If  a  part  of  it  has  l>een 
published,  the  registration  can  be  good  only  to  the  extent 
of  the  unpublished  matter.  Thus,  if  one  of  the  three  acts  of 
an  opera  has  been  printed,  the  registration  of  the  whole  as 


1  7  Ch.  D.  307. 


s  Ibid.  31 L 
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regis- 
must 


a  manuscript  would  protect  only  the  two  acta  which  hai 
been  published.1     So,  the  registration  of  the  unpnh 
ebeefcral  parts  covers  those  parts,  but  not  any  oilier  arrange- 
ment which  may  be  published  in  print  without  being  re 
tared.     Hence,  to  secure  and  preserve  hit  rights  111  an 
which  is  registered  as  an  unpublished  work,  the  owner 
either  nut  publish  any  part  or  any  arrangement  of  it,  or  be 
must  secure  protection  for  that  part  or  arrangement  l 
plying  with  the  requisites  prescribed  in, the  case  of  printed 
compositions. 

In  the  ease  under  consideration,  the  opera  itself,  which  li 
not  been  published  in  print,  was  registered  as  an  uiipublish 
work  ;  the  time  and  place  of  its  first  representation  being  give 
The  registration  was  valid  only  as  to  what  was  then  unpti 
lisued,  viz.,  the  original  score;  and  it  secured  the  right  of 
representing  this  alone.     No  one  without  authority  might  uk 
this  score  or  a  copy  of  it  without  violating  the  right  secured. 
But,  at  the  time  this  was  registered,  two  arrangements  for  the 
piano-forte  had  been  published  in  print,  and   afterward  fan 
orchestral  parts  were  so  published,  and  none  of  these  publica- 
tions was  registered.     The  court  admitted  that  no  right  i 
had  been  secured,  and  that  they  had  become  common  proj»ertv, 
It  was  not  claimed  that  any  person  was  barred  from  publishing 
them  in  print.     They  were  not  less  common  propMri 
respect  to  the  right  of  representation.     If  toy  person  might 
print  them,  any  person  might  represent  them.     But  tin 
of  Appeal,  following  the  reasoning  used  in  Iteade  P. Got 
ln-lii  that,  while  the  piano-forte  arrangement  was  entitled  to  w 
protection,  its  use  was  an  indirect  appropriation  of  the  original 
opera,  and  hence  a  violation  of  the  right  therein   seeuml.    b 
considering  the  judgment  in  Readc  v.  Conquest,  I  ti 
that  tins  doctrine  is  in  conflict  with  a  fundamental  prtai 
the  theory  of  copyright,  which  prevents  unlawful  copyii 
It  Min  the  work  protected,  and  not  from  any  source  which  B 
open  to  all.3     In   Boosey  v.  Fairlic,  the  plaintiff  was  bound  to 


1  Tlie  tame  principle  was  recog- 
nized in  Low  i-  Ward,  Law  Ken  >> 
Bq  -tl"',  whefl  OOpJlighl  was  held  to 
vf*l  i<i  il"<t  pari  itt  a  book  which  had 

li'vii  first  published   in  England,   but 


not  in  dial  part   wliieh  had  been  pre- 
viously published  in  the  United  Statu 

2  II  CL  H.  s    I 

1  See  ante,  p  45*. 
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show  that  the  work  protected  had  been  copied.  lie  was  not 
entitled  to  prevent  any  person  from  using  substantially  the 
same  production  if  got  from  a  common  source.  Tlie  piano- 
forte arrangement  of  which  the  defendant  made  use  was  com- 
mon property,  and  hence  there  was  nothing  to  bar  him  from 
using  it  in  any  manner. 

If  was  judicially  conceded,  in  Boosey  v.  Fairlie,  that  if,  at 
the  time  of  registration,  there  had  been  a  complete  publication 
in  print  of  the  original  opera,  that  is,  of  all  the  orchestral 
parts,  the  right  of  representation  could  have  been  seen  red  only 
by  registering  the  work  as  a  printed  composition.  Both  copy- 
right and  playrighfc  would  then  have  vested  in  it.  But  auppo>c 
that  the  right  of  representation  had  been  secured  by  registering 
the  unpublished  opera,  could  this  right  have  been  defeated  by 
a  subseijui'iit  publication  in  print,  of  which  no  registration  was 
made  ?  This  question  was  raised  in  Boosey  v,  Fairlie.  It 
was  contended  for  the  defendant  that  whatever  rights  had 
been  secured  by  the  registration  of  the  manuscript  score  were 
lost  by  the  subsequent  publication  and  non-registration  of  the 
four  orchestral  parts.  The  court,  without  deciding  what  effect 
a  complete  publication  of  the  entire  work  would  have  on  the 
right  secured,  held  that  this  was  not  such  a  publication.1 

The  opinion  has  already  been  expressed  in  this  work  that 
playright,  once  secured  in  a  manuscript  compositinu.  may  be 
lost  by  a  subsequent  complete  publication  in  print,  which  works 
an  abandonment  of  the  copyright;  and  that,  when  the  publi- 
cation is  not  complete,  the  right  secured  may  be  defeated  to 
the  extent  of  the  publication.     If  this  principle  is  sound,  the 


1  "  Assuming  the  original  regUtra- 
r  proprietorship  to  be  valid,  it 
ha*  been  urged  on  behalf  of  the  dcfcnd- 
ant :  first,  that,  under  the  convention  of 
lie  protection  given  by  the  regis- 
tration became  subsequently  inopern- 
tive  in  consequence  of  the  plaintiffs"  not 
having  delivered  to  the  officer  of  the 
Stationers"  Company  a  copy  of  the 
four  instrumental  parts  published  on 
the  9tli  of  August,  186',*.  .  .  .  Upon 
the  first  point,  it  is  unnecessary  to 
decide  whether,  supposing  a  dramatic 
piece  or  musical  composition  in  manu- 
script to  have  been  registered  so  as  to 


give  protection  to  the  right  of  repre- 
senting it,  nr  performing  it,  the  sub- 
sequent printing  and  publication  of 
such  piece  or  composition,  if  not  fol- 
lowed by  a  deposit  of  a  copy  at  Sta- 
tioners' Hall,  can  he  held  to  take  away 
that  right;  for  in  the  present  case  it 
ftppesn  to  us  that  the  publication  of 
the  four  instrumental  parts  duet  not 
ccmstitute  a  publication  of  Offenbach's 
opera  within  the  meaning  either  of  the 
convention  or  of  the  statute  under 
which  that  convention  was  mudf. " 
Thesiger,  L.  J.,  Boosey  i\  Fairlie.  7  Ch. 

D.  sie. 
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publication  without  registration  of  the  four  orchestral  parts  of 

Offenbach's  opera  made  those  parts  common  property,  and  to 
that  extent  defeated  the  right  of  representation. 


United  States. 

Playright  Given   only  in   Case   of    Copyrighted    Composition, 
The  first  American  statute  on  the  subject  under  consideration 
was  that  of  185G,  which  gave  to  dramatists  the  exclusive  right 
of  publicly  performing  their  plays.     But  the  provisions  of  this 
act  were  limited  to  those  compositions  in  which  copyright  had 
vested,  or  should  thereafter  be  acquired,  under  the  statute  of 
1881J     Playright  is  now  governed  by  the  Revise 
which  enact  that  the  author  or  owner  of  any  book,  dramatic 
or    musical    composition,   <fcc,   shall    have    the    sole 
of  publishing  it  in  print;    "and,   in   the  case  of  a  dramatic 
composition,   of  publicly  performing   or   representing  it.  Of 
causing  it  to  be  performed  or  represented  by  others."3    The 
statute  further  prohibits  the  unlicensed  representation  of  any 
dranmtic    composition   M  for   which    copyright    has   been  ob- 
tained."3 

Playright  is  thus  expressly  limited  to  dramatic  compositions 
for  which  a  copyright  has  been  secured.     The  former  right  \i 
embraced  within,  and  cannot  exist  independently  of,  the 
A  dramatist  has  no  claim,  under  the  statute,  to  the  ex 
right  of  representing  any  play  which  is  not  protected  by  oopjr- 
right. 

No  Statutory  Playright  in  Unpublished  Dramas. —  It  is  MtttGO 
that  copyright  cannot  exist  in  a  work  until  it  is  published,  ami 
that  the  public  performance  of  a  play  is  not  a  publication  within 
the  meaning  of  the  statute.*  Hence,  it  follows  that  there  can 
be  no  statutory  playright  in  a  manuscript  drama.  This  vital 
principle  has  been  strangely  overlooked  or  disregarded  in  bH 
fewer  than  five  cases  decided  by  the  Circuit  Court  of  the 
United  States. 

In   Boucicault  v.  Wood,  the   plaintiff  claimed,  under  the 

»  Roberts  ft  Myers,  it  Monthly  Lnw  Reporter,  880;  Keene  ft  WTiMtley.* 
Am.  Law  Rep.  83.  45 ;  Boucicault  ft  Fox,  6  Blutchf.  06-08 ;  BoucicatiU  ' 
Wood,  2  Bisa.  30-88. 

a  t.  4W2.  «  s,  4966.  *  See  ante,  pp.  884,  JM. 
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statute  of  1856,  the  exclusive  right  of  representing  the  Oc- 
toroon ami  the  Colleen  Bawn,  two  manuscript  dramas  of 
which  he  was  the  author.  The  title-page  of  the  former  had 
been  deposited  in  conformity  with  the  law  on  Dec.  12,  1859, 
and  of  the  latter  on  March  23,  1860.  Both  plays  had  been 
rejieatedly  represented  in  public,  with  the  consent  of  the  au- 
thor;  but  neither  had  bceu  published  iu  print,  and  there  had 
been  no  compliance  with  the  provisions  of  the  statute  requir- 
ing the  delivery  of  copies,  anil  the  printing  of  the  copyright 
notice-  The  performances  complained  of  had  taken  place  in 
1S64,  1865,  and  1866;  from  four  to  six  years 'after  the  record- 
ing of  the  title-pages.  The  principle  is  well  established,  and 
was  affirmed  in  this  case,  that  the  exclusive  right  of  repre- 
senting a  dramatic  composition  was  given  by  the  statute  of 
1856  only  in  cases  wherein  copyright  had  been  secured  under 
the  act  of  1831.  The  vital  question,  therefore,  was  whether 
valid  copyright  had  vested  in  the  compositions  in  question. 
The  court  held  that,  under  the  act  of  1831,  "not  only  a  suit 
in  equity, hut  at  law,  could  he  maintained  before  the  publication 
of  the  work,  for  the  benefit  of  any  party  aggrieved  ;  "  ami  that, 
under  this  act,  and  that  of  1856«  tlie  plain  tiff  was  entitled  to 
maintain  an  action  for  the  unlicensed  }»erforuiaiice  of  his  plays, 
n«»r withstanding  there  had  been  no  publication,  and  no  com- 
pliance with  two  of  the  three  statutory  requisites  relating  to 
copyright.1 

The  law  had  been  construed  to  the  same  effect  in  Roberts 
r.  Myers,2  decided  in  I860,  and  in  Boucicault  v.  Fox,3  in  1862, 
in  each  of  which  the  validity  of  the  copyright  in  the  Octoroon, 
one  of  the  dramas  above  mentioned,  was  upheld. 

The  same  principle  appears  to  have  been  applied  in  two  cases 
brought  by  Shook  against  Rankin  in  1875,  in  which  the  statu- 
tory copyright  in  the  play  of  the  Two  Orphans  was  held  to  bo 
valid.4     The  plaintiffs  had  bought  a  copy  of  the  unpublished 


J  2  Bis*  U. 

J  |i  Monthly  Law  Reporter,  896. 

a  6  Btaichf.  87.  In  Keene  t:  Wheat- 
l*y,  9  Am.  Law  Reg.  44,  the  court 
appear*  to  have  taken  the  same  view 
of  the  law.  In  Roberts  v.  Myers,  the 
objection*  were  raise-*]  ami  overruled 
Hint  the  play  had  not  been  published, 


and  that  no  copy  had  been  deposited  as 
required  by  law.  These  vital  ques- 
tions iire  not  referred  to  in  the  opinion 
in  Boucicault  r.  Fox,  though  the  con- 
trolling facts  and  principles  were  the 
same  in  both  cases. 

*  3   Cent.  Law  Jour.  210;  6  Biaa. 
477. 
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French  drama,  Leu  Deux  Orphelinei,  with  the  exclusive  rjght 
of  representation  in  the  United  States,  and  had  caused  ft 
translation  to  be  made.  They  alleged  that  they  had  copy- 
righted this  translation,  hut  it  does  not  appear  that  they  had 
complied  with  any  other  requirement  of  the  statute  thau  filing 
a  copy  of  the  title.  The  vital  question  whether  the  play,  Chit 
is  the  t  mi i shit  ion,  had  been  published  in  print  as  a  step  to 
secure  the  copyright,  or  whether  it  was  then  unpublished,  can- 
not positively  be  determined  from  the  report  of  either  case,  or 
bnth  reports  together.  But  it  may  fairly  be  assumed  that  thfl 
play  bad  not  been  published.1  In  both  eases  protection  was 
claimed  under  the  copyright  statute,  and,  as  neither  party  was 
a  citizen  of  the  State  in  which  the  suit  was  brought,  tlrt 
bail  no  jurisdiction  except  under  that  statute,  Heinv.  in  granting 
the  injunctions,  the  court  upheld  the  validity  of  the  statutory 
copyright,  juid  if  the  play  had  not  been  published,  as  has  bmi 
here  assumed,  affirmed  the  principle  that  a  manuscript  drains 
is  within  the  protection  of  the  statute.  Nor  was  either  of  the 
decisions  based  on  the  ground  that  an  unreasonable  time  for 
publication  bad  not  passed  after  the  filing  of  the  title.  Tin; 
fact  that  the  play  had  not  been  published  ap|iears  not  to  have 
been  referred  to  in  either  case.  Moreover,  it  appeared  from 
the  pleadings  that  the  title  had  been  filed  more  thai: 
mouths  before  one  and  more  than  eight  months  before  the  other 
suit  was  brought;2  whereas,  in  Boucicault  r.  Hart,  about  four 
months  was  held  to  be  an  unreasonable  time  to  pass  without 
publication  after  the  recording  of  the  title.8 

The  law,  as  applied  by  the  court   in   the  five  cases  abore 
reviewed,  is  wholly  indefensible,  and  is  against  the  en 


i  The  remark  made  hy  Drummond, 
J  ,  in  hit  opinion,  "  hits  the  defendant 
infringed  his  [plaintiff's]  rights  by 
ruling  this  unpublished  drama?" 
implies  Unit  there  had  been  M  publi- 
cation in  print.  8  Bis*  4SO.  The 
entire  opinion  of  Judge  Nel*on  appears 
to  proceed  on  the  assumption  that  the 
play  tvasan  unpublished  one.  8  Cent. 
L«vr  Jour  HO 

■  The    plaintiff"    alleged    that    the 
title  had   bSM    hied    Feb.    1,    1-: 
Bus.  478.    One  suit   was  brought   in 


September,  and  the  other  in  OoJob* 
following. 

»  13    Blatchf.    47.      In  .1 
Lowell.  .1..  held  in   the  United  Slit" 
court  in  Boston,  that  the 
The  Two  Orplians  was  not  valid,  on  th« 
ground  that  the  copyright  notice  in  tlie 
printed   copy  of  the  play  was  not  ifl 
Ute  precise  form   prescribed    l 
statute.     Tompkins  r.  Rankin,  3  Ctvl 
Law  Jour.  443.     No  satisfactory  report 
of  this  case  has  been  published. 


STATUTORY   PLAYRIGHT. 


615 


rent  of  authorities,  which  affirm  the  principle  that  there  can  he 
no  copyright  without  a  Compliance  with  the  requisites  prescribed 
by  the  statute.1  The  true  doctrine  was  affirmed  by  the  Circuit 
Court  of  the  United  States  in  the  recent  case  of  Boucicault  v. 
Hart,  though  it  is  noticeable  that  the  court  in  its  opinion, 
though  citing  and  in  effect  overruling  Roberts  v.  Myers,  Bou- 
cicault v.  Fox,  and  Boucicault  v.  Wood,  did  not  comment  on 
these  authorities.2  Boucicault  v.  Hart,  as  well  as  the  two  cases 
of  Shook  v.  Rankin,  was  governed  by  the  statute  now  in  force  ; 
but  its  provisions  on  the  point  under  consideration  are  sub- 
stantially the  same  as  those  of  the  acts  of  1856  and  1881,  under 
which  the  three  other  cases  were  decided.  The  controlling  facts 
and  principles  were  essentially  the  same  in  all  of  the  cases-  In 
Boucicault  v.  Hart,  the  plaintiff  claimed  to  he  entitled  under 
the  statute  to  the  exclusive  right  of  representing  the  Shaugh- 
rauu,  of  which  he  was  the  author.  The  title-page  of  this  play 
had  been  duly  recorded  on  Oct.  26,  1874,  after  which  the 
piece  was  publicly  represented  by  the  author.     It  was,  how- 


1  The  opinion  of  the  court,  in  Bouci- 
cault !•.  Wood,  seems  to  have  been 
based  chiefly  on  the  construction  of 
section  6  of  the  act  of  1831,  which 
imposes  penalties  on  any  person  who 
"  from  and  after  the  recording  the  title 
of  any  book  "  shall  publish  such  book 
without  due  authority-  Ilnl  this  seo 
tion  did  not  enable  a  person  to  main 
tain  an  action  at  law  for  the  violation 
of  Copyright  Until  that  right  had  been 
completely  secured.     See  <mie,  p.  *2o7. 

In  Koberts  P.  Myers,  Kprague.  J., 
"  The  third  objection  its  that  no 
copy  of  this  book  was  ever  deposited 
in  the  clerk's  office.  The  statute  n- 
quires  that  such  copy  shall  he  deposited 
within  three  months  after  publication. 
That  time  has  not  arrived.  There  has 
been  no  publication."  13  Monthly  Law 
Reporter,  896.  In  answer  to  the  ob- 
jection that  the  drama  had  not  laen 
printed,  the  court,  having  quoted  the 
language  of  the  first  section  of  the  act 
of  1831,  which  provides  that  a  copy- 
right may  be  WKHITpd  tor  any  book 
"  which   may   now  be  made  or  com- 


posed, and  not  printed  or  published,  or 
slii  1 1  hereafter  he  made  or  composed," 
said  :  *'  Here  it  is  clearly  expressed  that 
a  book  may  exist  without  printing  ; 
and  such  hook,  when  made  or  coin- 
poied,  is  to  be  entitled  to  copyright. 
The  objection,  therefore,  cannot  pre- 
vail."    Ibid.  89M. 

It  is  plain  that  the  court  failed  to 
comprehend  the  true  meaning  of  the 
language  quoted  from  the  statute.  It 
whs  not  that  a  hook  might  be  protected 
by  copyright  while  in  manuscript ;  but 
that  copyright  might  be  obtained  only 
for  such  books  as  had  not  Wen  pub- 
lished, excluding  all  those  which  were 
published  Wore  being  copyrighted. 
The  object  of  the  statute  WU  to  provide 
protection  for  unpublished  works,  but 
it  contemplated  their  publication  as  a 
condition  precedent  to  copyright.  The 
language  above  quoted  is  not  used  in 
the  act  now  in  force. 

-  Boucicault  e.  Hurt  appears  not  to 
have  been  reported  when  the  two  later 
cases  of  Shook  i:  Hankin  were  de- 
cided. 
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ever,  kept  in  manuscript,  and  the  bill,  verified  in  February, 
1875,  did  not  allege  any  publication  of  the  composition,  or 
delivery  of  copies  as  required  by  the  statute.  The  law  was 
rightly  interpreted  by  Mr.  Justice  Hunt  of  the  United  States 
Supreme  Court,  to  the  effect  that  there  could  be  no  excbi 
right  under  the  statute  of  representing  a  dramatic  composition, 
unless  it  was  protected  by  copyright ;  and  that  valid  copyright 
could  not  be  secured  without  publication  of  the  piece  in  print, 
and  a  compliance  with  the  requisites  prescribed  by  the  statute. 
u  I  hold,"  he  said,  "  that  to  secure  copyright  of  a  book,  or  a 
dramatic  composition,  the  work  must  be  published  within  a 
reasonable  time  after  the  filing  of  the  title-page,  and  twu  copies 
be  delivered  to  the  librarian.  These  two  acts  are  by  the  stat- 
ute made  necessary  to  be  performed,  and  we  can  no  more  take 
it  upon  ourselves  to  say  that  the  latter  is  not  an  indispensable 
requisite  to  a  copyright,  than  we  can  say  it  of  the  form- 
As  the  plaintiff  had  not  complied  with  these  conditions,  his 
title  was  held  to  be  invalid. 

How  Play-right  is  Secured. — To  acquire  under  the  statute 
the  exclusive  right  to  perform  a  play  in    public,  the  owner 


'  13  Blatuhr.  47.  54.  "  Any  person," 
said  Mr.  Justice  Hunt,  "shall  be  enti- 
tled to  a  copyright,  who,  before  publi- 
cation, first,  shall  deliver  to  the 
librarian  a  printed  copy  of  the  title  of 
the  book,  and  second,  shall,  within  ten 
days  after  the  publication  thereof,  de- 
liver to  the  librarian  two  copies  of  the 
same.  The  book  may  not  be  printed 
or  published  when  the  title-pnge  is 
filed,  and  some  right  (inchoate  per- 
haps) seems  intended  to  be  secured  as 
of  that  date,  although  an  actual  print- 
ing or  publication  is  not  then  made. 
But  the  expression  '  before  publica- 
tion '  is  based  upon  the  idea  that  a 
printing  or  publishing  will  sonn  occur. 
This  is  put  into  clear  meaning  by  the 
next  obtuse  of  the  section,  that  the 
author  shall  not  be  entitled  to  copy- 
right, unless,  '  within  ten  days  from 
the  publication  ■  lie  shall  deliver  two 
copies  to  the  librarian.  It.  is  not  a  fnir 
interpretation  of  this  section  to  hold, 
thai  the  filing  of  the  title  entitles  to  a 


copyright    fully   and    absolutely.  inJ 

that  this  may  be  defeated  by  a  publi- 
cation and  failure  to  deliver  bra  cop**, 
but,  as  long  as  there  is  no  publication, 
although  it  continue  inclerlriitely.  there 
is  no  lapse  of  the  right  >!i*truc- 

tion  is  not  permitted  either  by  the  We* 
which  secures  benefits  to  the  author  or 
inventor,    upon   the    theory    that  tbe 
public   is  to   be    benefited,  as   will  « 
himself,  by  his  works,  or  by  the  prin- 
ciple pervading  all  this  branch 
laws  of  patents,  trade-marks,  mi 
rights,  that  an  author  or  inventor  mu«i 
put  his  claim  into  the  form  of  ii  well- 
defined  specification,  work 
lion,  and  so  place  it  upon  record  tl'»' 
lie  cannot  alter  it  to  suit  circumstance*, 
and  so  that  other  authors  may 
precisely    what   it    is   that    lis*   l*cn 
written  or  invented."     Ibid   R. 

This  authority  «■*•  followed  in  fa- 
rlllo  r.  Shook,  fel  Int.   ftftf    Bi 
See  also  Benn  r.  Le  Clercq,  18  Id.  H 
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must  first  publish  and  copyright  it  as  a  literary  composition. 
Playright  can  be  secured  in  no  other  way.  Copyright 
in  a  dramatic  composition  carries  with  it  playright.  No  spe- 
cial conditions  or  requirements  are  prescribed  for  securing 
playright.  If  the  production  be  a  "  dramatic  composition," 
copyright  and  playright  attach  simultaneously  in  the  same 
manner  and  on  the  same  conditions.  Both  rights  begin  with 
publication  in  print,  and  continue  for  the  same  term.  Neither 
is  affected  by  public  performances  of  the  play  before  its  publi- 
cation in  print.1  If  the  copyright  be  valid,  the  playright  is 
valid.  The  owner  of  the  copyright  has  the  sole  liberty  both  of 
publishing  the  composition  and  of  representing  it  in  public. 
If  the  copyright  fails,  the  playright  fails  with  it 


Transfer  op  Playright.  —  Great  Britain. 

Held,  that  Assignment  moat  be  in  Writing.  —  The  mode  of 
transmitting  the  right  to  print  a  dramatic  or  musical  compo- 
sition, that  is  the  copyright,  is  not  different  from  that  to  be 
observed  in  the  case  of  a  book.  But  a  conveyance  of  the  right 
to  publish  a  dramatic  or  musical  composition  does  not  neces- 
sarily carry  the  right  to  represent  or  perform  it.  The  mode  of 
transferring  playright  is,  however,  regulated  by  the  same  gen- 
eral principles  that  govern  in  the  case  of  copyright.  Hence,  in 
England,  the  construction  given  to  the  8  Anne,  c.  19,  and  the 
54  Geo.  III.  c.  156,  has  been  applied  to  the  3  &  4  Will.  IV.  c. 
15 ;  and  accordingly  it  has  been  held  that  an  assignment  of  the 
right  to  represent  or  perform  a  dramatic  or  musical  composi- 
tion must,  under  the  last-named  statute,  be  in  writing,2  though 
it  need  not  be  attested8  nor  sealed.4  This  is  the  law  as  it 
has  been  judicially  interpreted.  But  it  is  open  to  the  same 
criticisms  that  have  been  made  on  the  law  relating  to  the 
assignment  of  copyright.6 

i  Roberta  v.  Myers,  18  Monthly  Law         *  Cumberland  v.  Copeland,  1  Hurl. 

Reporter,  896 ;   Boucicault  v.  Fox,  6  &  C.  194. 

Blatchf.  87  ;    Boucicault  v.  Wood,   2         *  Marsh  v.  Conquest,  17  C.  B.  x.  8. 

Bias     84;    Boucicault    v.    Hart,    18  418. 
Blatchf  47.  *  See  ante,  p.  804,  tt  $eq. 

*  Shepherd  v.  Conquest,  17  C.  B. 
427. 
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la    Law   Settled  that    Assignment  must  be   In  Writing?  —  The 

law  regulating  the  transfer  of  playright  cannot  rightly  be  de- 
termined without  considering  what  effect,  if  any,  the  5  &  6 
Vict.  c.  4">,  has  on  this  question.  Can  this  statute  be  construed 
to  govern  the  mode  of  transferring  the  right  of  representing  a 
dramatic  composition,  so  that,  if  copyright  may  be  passed  by 
parol,  flayright  may  be  assigned  in  the  same  manner?  This 
important  question  does  not  appear  to  have  been  judicially 
Bidered.  It  has  been  shown  in  another  part  of  this  work  that 
1h<>  question  whether  copyright  may  be  assigned  by  parol,  under 
the  statute  of  Victoria,  cannot  be  regarded  as  judicially  settled ; 
but  the  opinion  has  been  expressed  that,  the  weight  of  authority 
is  in  favor  of  the  construction  that  an  assignment  is  not  required 
to  be  in  writing,1 

In  Cumberland  v.  Copeland,  the  Exchequer  Chamber,  over- 
ruling the  judgment  of  the  Court  of  Exchequer,2  held  that  an 
unattested  writing  was  sufficient,  under  the  statute  of  William  I1 
but  the  question  whether  a  writing  was  necessary  was  not  be- 
fore the  court.  Moreover,  the  assignment  in  controversy  had 
been  made  before  the  statute  of  Victoria  was  passed-  And  so, 
in  Marsh  v.  Conquest,  the  court  simply  decided  that  the  assign- 
ment need  not  be  by  deed.4  Shepherd  v.  Conquest  is  the  unljr 
case  yet  reported  in  which  it  has  been  directly  held  that  an 
assignment  of  playright  must  be  in  writing.8  This  judgment 
was  based  on  the  construction  of  3  <fc  4  Will.  IV.  c.  15,  and  it 
does  not  appear  that  the  court  considered  the  bearing  of  5  A  6 
Vict.  c.  45,  on  the  question.  The  doctrine  affirmed  in  this  case 
was  questioned  in  Lacy  v,  Toole,  where  a  letter  was  held  to  be 
a  valid  assignment  of  the  proj>erty  in  a  play.6  These  dnv 
cannot  rightly  be  regarded  as  settling  what  form  of  trans!* 
admissible  under  the  statute  of  Victoria. 

Section  20  of  this  act,  after  securing  to  the  author  and  pi 
assigns  the  sole  liberty  of  representing  or  performing  a  dra- 
matic or  musical  composition,  for  the  same  term  as  that  pro^ 
for  copyright  in  books,  declares  that  -  the  provisions  herein- 


»  See  ante,  pp.  81 1-316. 
»  7  Hurl.  &N.  118. 

*  1  Hurl.  &  C.  194. 

*  17  C.  D.  m.  b.  418. 


s  17  C.  B,  427. 

«  15  L.  T.  *.  b.  512.    See  lingua 
of  Bylt'8,  J.,  ante,  p.  811,  note  I 
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before  enacted  in  respect  of  the  property  of  such  copyright, 
and  of  registering  the  same,  shall  apply  to  the  liberty  of  repre- 
senting-or  performing  any  dramatic  piece  or  musical  composi- 
tion,'* except  as  otherwise  provided.  The  object,  and  effect  of  this 
section,  considered  in  connection  with  the  general  scope  of  the 
entire  statute,  appear  to  he  to  put  playriglit  on  the  same  foot- 
U  copyright,  as  far  as  the  vesting  and  the  ownership  of  the 
rights  are  concerned.  Moreover,  the  definition  of  assigng  con- 
tained in  section  2  doubtless  gives  the  meaning  of  that  word 
wherever  used  in  the  statute,  and  hence  is  as  applicable  to  an 
assignee  of  play  right  as  to  one  of  copyright.  It  would  seem, 
therefore,  that  any  mode  of  transferring  copyright  recognized 
by  the  statute  would  he  equally  available  in  the  case  of  play- 
right;  that,  if  the  former  may  be  assigned  by  parol,  so  may 
the  latter;  and  that  a  writing,  if  required  in  one  case,  is  essen- 
tial in  the  other. 

Transfer  before  Playriglit  Secured.  — It  has  been  maintained 
elsewhere  that,  whatever  may  be  the  proper  form  of  assignment 
after  the  copyright  has  been  secured,  the  statute  cannot  rightly 
be  construed  to  regulate  transfers  made  before  the  statutory 
1  ij_rht  has  vested.1  The  statutory  right  of  representation  in  the 
case  of  a  manuscript  dramatic  composition  attaches  when  the 
play  is  first  publicly  performed.  Assuming  the  principle  just 
expressed  to  lie  sound,  the  rights  in  a  manuscript  drama  which 
has  not  been  publicly  performed  may  be  passed  by  a  verbal 
agreement ;  for  in  such  case  the  form  of  transfer  is  governed 
by  the  common  law. 

But  it  should  he  borne  in  mind  that  the  questions  here  raised 
have  not  t>een  determined  by  the  courts  j  hence  the  law  remains 
for  judicial  interpretation. 

Registration.  —  Nor  has  it  been  decided  whether  section  13 
or  5  &  (5  Vict.  c.  45,  which  provides  for  the  transfer  of  copy- 
right by  registration,  but  does  not  mention  playriglit,  and  sec- 
tion 2r»,  relating  to  the  transmission  of  copyright  by  bequest 
and  in  case  of  intestacy,  are  applicable  to  the  right  of  repre- 
sentation. But,  for  the  reasons  given  above,  it  would  seem 
that  they  are.  This  view  in  the  case  of  transfer  by  registra- 
tion appears  to  be  confirmed  by  section  22  of  the  statute  of 
Victoria. 

l  See  ante,  pp.  806,  307. 
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By  this  section,  it  is  enacted  "  that  no  assignment  of  the 
copyright  of  any  book,  consisting  of  or  containing  a  dramatic 
piece  or  musical  composition  shall  be  holden  to  convey  to  the 
assignee  the  right  of  representing  or  performing  such  dramatic 
piece  or  musical  coin  position,  unless  an  entry  in  the  said  h 
try  book  shall  be  made  of  such  assignment,  wherein  shall  be 
expressed  the  intention  of  the  parties  that  such  right  shouM 
pass  by  such  assignment.''     It  has  been  said  '  that  this  section 
was  enacted  to  correct  the  law  as  expounded  in  Cumberlai' 
Planche*,2  where  it  was  held  that  an  assignment   of  the  copy- 
right in  a  farce  carried  the  right  of  representation ;  and  that 
Parliament  intended  to  declare  that  a  general  assignment  of 
copyright  should  not  be  construed  to  have  that  effect,  unless 
the  assignment  should  be  registered, and  the  int<-iifi«>n  to  transr 
fer  the  right  of   representation   clearly  expressed.     The  pro- 
vision applies,  however,  only  to  cases  where  the  copyright  in  a 
dramatic  or  musical  composition  is  assigned  without  any  r 
tion  of  the  play  right,  and  where,  consequently,  it  may  1> 
ful  whether  the  latter  right  was  intended  to  be  passed.     Wheu 
the  playright  alone  is  assigned,  or  when  in  the  instrument 
conveys  the  copyright  it  is  expressly  declared  that  the  right  of 
representation  is  also  passed,   registration   is    not    required.* 
Thus,  it  was  not  necessary  to  register  an  assignment  of  "the 
whole  copyright  and  acting  right  without  reservation,"  since 
the  intentiun  to  pass  both  rigbts  was  here  plain.4 

There  is  no  reason  why  the  same  rule  should  not  appl. 
cases  wherein  the  assignment  of  the  copyright  shows  unmis- 
takably the  intent  of  the  assignor  to  convey  also  the  playn. 
although  the  latter  right  is  not  expressly  named  in  the   instru- 
ment.    Thus,  an  absolute  conveyance  in  general  terms  of  all 
the  author's  u  right,  title,  and  interest  "  in  a  dramatic  eotl 
sition  can  only  mean,  in  the  absence  of  words  or  eircumsta: 
to  the  contrary,  that  the  parties  agreed  that  the  entire  property, 
playright  as  well  as  copyright,  should  pass.6 


>  See  Lacy  v.  Rhys,  4  Beit  &  S. 
HI 

*  1  Ad.  &  El.  680. 

*  Lacy   v.    Rhys,   infm ,*    Marsh    v. 
Conquest.  17  C.  B.  jr.  s.  41$ 

*  I.acy  v.  Rhys,  4  Best  &  S.  873. 


s  It  is  not  clear  whether  the  *l«ire 
provision  of  the  statute  was  intended 
to  apply  to  «I)  ■MJgnmeBti  of  the  copy- 
right in  dramatical   ami  musical  com 

■us,  by  whatever  mode  er 
or  only  to  those  made  by  registration. 
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Transfer  of  Playright. —  United  States. 


In  the  United  States,  the  statutory  right  of  exclusive  repre- 
sentation can  exist  only  in  a  dramatic  composition  which  has 
been  copyrighted  as  a  book.  To  this  extent,  playright  is  de- 
pendent on  copyright.  But  there  appears  to  be  no  reason  why 
the  two  rights  in  the  same  composition  may  not  be  held  sepa- 
rately by  different  persons,  or  why  one  right  may  not  be  trans- 
mitted with  or  without  the  other. 

Mode  of  Transfer.  ■ —  Iii  considering  the  question  whether  copy- 
right may  be  assigned  by  parol,  or  whether  a  writing  is  neces- 
sary, it  has  been  shown  1  that  the  only  provisions  in  the  Re- 
vised Statutes  which  can  be  cited  in  favor  of  the  latter  view  are 
sections  4955,  which  enacts  that  "  copyrights  shall  be  assign- 
able in  law, by  any  instrument  of  writing;  "  and  section  4964, 
which  imposes  a  penalty  on  any  person  who  shall  republish  a 
book  without  the  written  consent  of  the  owner  of  the  copy- 
right, signed  by  two  witnesses.  The  latter  section  clearly  does 
not  apply  to  the  performance  of  a  play.  Unlicensed  repre- 
sentation is  prohibited  by  section  4966,  which  declares  that  any 
person  who  publicly  performs  a  dramatic  composition  without 
the  consent  of  the  owner  shall  bo  liable  to  damages  ;  but  it 
docs  not  require  such  consent  to  be  in  writing.  There  is  noth- 
ing in  the  statute  which  can  rightly  be  construed  as  regulating 
the  mode  of  assigning  playright,  excepting  section  4955.  This 
mentions  assignments  of  "  copyright "  alone.  As  the  statute 
does  not  expressly  prescribe  any  form  of  transferring  the  right 
of  representing  a  dramatic  composition,  it  might  be  claimed 
that  the  question  is  governed  by  the  common  law,  and  hence 
that  a  parol  transfer  is  good.  But  it  is  more  probable  that  the 
courts  will  hnld  that,  as  playright  is  embraced  within  the  grant 
of  copyright,  any  regulations  prescribed  concerning  the  trans- 
fer of  the  latter  right  are  by  implication  equally  applicable  to 
the  former.     If  this  view  shall  be  adopted,  and  section  4955 

This  question  has  not  been  judicially 
considered.  It  may  be  urged  with 
much  reason  thnt,  in  making  the  provi- 
sion, Parliament  had  in  view  only  those 
assignments  made  by  entry  in  the  reg- 
ister at  Stationers'  Hall,  since  this  is 


the  only  mode  of  assigning  copyright 
expressly  prescribed  by  the  statute ; 
and  that  the  effect  of  a  transfer  other- 
wise made  should  be  left  to  judicial 
construction. 

*  See  ante,  pp.  310-821. 
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be  construed  to  require  an  assignment  of  copyright  to  be  in 
writing,  it  will  follow  that  the  same  form  must  be  observed  in 
assigning  play  right. 

Transfer  before  Playright  Secured.  —  When  a  play  is  sold  in 
manuscript,  and  the  buyer  afterward  secures  the  statutory  copy- 
right and  playright  in  his  own  name,  there  is  nothing  in  the 
statute  requiring  the  assignment,  thus  made  before  the  statu- 
tory right  attaches,  to  be  in  writing.1 

Does   Assignment  of  Copyright  Carry  Playriglit  ?  —  The  ques- 
tion may  arise,  whether  a  general  assignment  of  the  author's 
rights  in  a  copyrighted  dramatic  composition  will  carry  botli 
the  right  of  publication  and  that  of  representation  :  and  whether 
an  assignment  of  the  "copyright"   without  mention  of  the 
playright  will  impliedly  embrace  the  latter.    This  would  doubt- 
less depend  on  the  agreement,  and  the  intention*  of  the  p* 
to  he  determined  by  the  words  of  the  contract,  and  inch  facts 
and  circumstances  as  would  be  admissible  to  show  its  meaning. 
An  absolute  conveyance  of  all  the  author's  "  right,  title,  and 
interest"  in  a  play  would,  in  the  absence  of  controlling  cir- 
cumstances to  the  contrary,  be  naturally  understood  to  p8M 
the  entire  property,  including  the  rights  both  of  publication  and 
of  representation.2     And  so  an  assignment  in  which  I 
right,  but  nut  the  playright,  is  mentioned  may  be  shown  to 
have  the  same  effect ;  or  its  meaning  may  be  properly  restn 
fa  the  former  right.     It  is  a  question  of  construction  depend 
on  the  agreement  and  the  circumstances  in  each  case.    But  a 
clear  intention  to  transfer  both  rights  should  be  shown  in  order 
to  give  the  agreement  that  effect. 

Limited  Assignment  of  Playright.  —  It  ha8  been  shoWU  that 
copyright  cannot  be  regarded  as  divisible  with  respect  to  locality 
on  account  of  the  impracticability  of  such  division.*  But  nil 
difficulty  does  not  exist  in  the  ease  of  playright.  The  imprac- 
ticability of  there  being  several  exclusive  publishers  of  a  hook 
in  the  same  country,  and  of  each  restricting  the  circuit 
and  sale  of  his  publication  to  a  prescribed  area,  is  obviottk  It 
is  equally  plain  that  no  serious  inconvenience  will  necessarily 


1  Seeantf,  p.  Sl'J. 

2  As  in  Cumberland  r.  Plnnctie,  1  Ad.  &  EL  660. 
1  See  ante,  p.  33a. 
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result  from  one  person  exercising  the  exclusive  right  to  repre- 
sent a  play  in  one  State  or  city  and  another  person  in  another 
State  or  city.  There  is,  then,  no  reason  why  the  owner  of 
a  drama,  whether  it  be  in  manuscript,  or  printed  and  copy- 
righted, may  not  make  an  absolute  assignment  of  the  right  to 
represent  it  in  any  named  part  of  the  country,  in  any  State  or 
States,  OS  in  any  city  or  cities.  The  ownership  of  the  play- 
right  may  thus  be  divided  among  many  owners,  each  having  the 
exclusive  right  of  representation  within  certain  boundaries. 
In  Keene  v.  Wheatley,  the  court  seems  to  have  entertained  the 
contrary  opinion.1  But  in  the  following  case  of  Rol>erts  v. 
Myers,  the  law  was  more  correctly  expounded  to  the  effect 
that  playright  may  he  transferred  independently  of  the  copy- 
right in  the  same  composition,  and  that  the  former  may  be 
assigned  for  any  part  of  the  country.2 


1  •'  The  author's  proprietary  rights 
for  England  anil  Scotland,"  said  Mr. 
Justice  Cadwalader,  "  had  never  been 
transferred  to  her  [the  complainant]. 
The  statutes  of  the  United  States  for 
the  protection  of  authors  do  not,  like 
tfcOM  for  the  benefit  of  inventors,  ex- 
pressly sanction  transfers  of  limited 
locnl  proprietorships  of  exclusive  privi- 
leges. A  writing,  which  is  in  form  a 
transfer  by  an  author  of  his  exclusive 
right  for  a  designated  portion  of  the 
United  States,  would  therefore.  <it  Into, 
even  under  the  statutes  of  copyright, 
operate  as  a  mere  license,  and  would  he 
ineffectual  as  an  assignment."  9  Am. 
Law  Keg  4(3. 

This  is  trne  of  copyright,  bat  not  of 
playright.  Miss  Keene  had  bought 
from  an  English  dramatist  the  cm  In 
sive  right  of  representing  the  play  in 
the  Untied  States.  It  was  held  that 
as  the  play  had  not  been  published, 
■he  was  entitled  to  maintain  a  suit  in 
equity  for  the  protection  o  flier  com  mon- 
!«»■  rights  ;  hut  that  the  transfer  to  her 
"cannot  be  regarded  otherwise  than  as 
only  a  partial  assignment  upon  vrhicfa 
a  suit  could  not  be  maintained  at  law 
in  her  own  name."  Ibid.  The  doc- 
trine expressed  in  the  language  quoted 
is  clearly  erroneous.  The  very  essence 
even  of  a  limited  assignment  is  that  the 


ownership  and  the  legal  title  for  the 
time  or  territory  Mnbntoed  within  the 
assignment  must  pass  to  the  assignee; 
otherwise  the  agreement  is  hut  a  li- 
cense. A  good  assignment  for  the 
United  States  had  been  made  to  Miss 
Keene.  She  thereby  became  vested 
with  the  legal  title  and  the  absolute 
ownership  in  this  country,  and  hence 
was  fully  entitled  to  maintain  an  action 
at  law  us  well  as  a  suit  in  equity. 

I  U)  Monthly  Law  Reporter,  890. 
In  this  case  it  appeared  that  an  assign- 
ment had  been  made  to  the  plaintiff  of 
the  exclusive  right  of  representing  a 
play  for  one  year,  in  all  parts  of  the 
United  States  excepting  certain  cities. 
The  defendant  contended  that  such 
agreement  was  not  an  assignment,  but 
a  license,  and  therefore  that  the  suit 
could  not  be  maintained  in  the  name 
of  tlie  plaintiff.  Mr.  Justice  Sprague 
said  :  "  Whatever  force  litis  objection 
might  have  at  law,  it  cannot  prevail  In 
equity.  The  statute  of  1S14  sanctions 
assignments  of  copyright,  by  prcs.cril>- 
ing  the  instrument  by  which  they  are 
to  be  made  and  a  mode  of  recording 
them.  It  does  not  say  what  interest 
may  lie  assigned.  Hut  there  is  no 
sumctent  reason  lor  preventing  the  au- 
thor front  conveying  m  distinct  portion 
of  bis  right.     Divisibility  as  well  as 
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In  this  case,  the  court  also  expressed  the  opinion  that  play- 
right  might  lie  assigned  for  any  time  less  than  the  full  term. 
But  the  question  whether  a  transfer  of  the  exclusive  right  of 
representation  for  a  limited  time  will  amount  in  law  to  an 
assignment  which  will  vest  the  assignee  with  the  legal  title 
during  that  term  is  attended  with  the  same  doubt  and  diffi- 
culties which  were  pointed  out  in  treating  of  the  limited 
assignment  of  copyright.1 

Joint  Authorship  —  Authors  Employed.  —  The  questions  as 
to  who  is  the  owner  of  a  play  claimed  to  have  been  written  by 
two  persons  jointly,  and  of  a  dramatic  or  musical  composition 
which  has  been  produced  by  one  person  in  the  employment  of 
another,  have  already  been  considered.3 


assignability  enhances  the  value  of  bin 
property,  for  he  may  find  a  purchaser 
able  and  willing  to  pay  for  a  part,  but 
not  for  the  whole,  of  his  copyright. 
The  exclusive  right  of  acting  and  rep- 
resenting is  distinct  from  that  of  print- 
ing and  publishing,  created  indeed  by 
a  new  statute,  which  superadds  it  to 
those  pre-existing  rights;  and  there  is 
do  good  reason  why  it  should  not  be 
assignable,  and  that  too  for  a.  limited 


lime."    Ibid.  401.     See  also  Martinetti 
v.  Maguire,  1  Deady,  216. 

1  See  ante,  p.  337- 

*  See  as  to  joint-authorship.  Levi  r. 
Rutley,  ante,  p.  237 ;  French  c.  Maguire, 
56  How,  Pr.  (N.  Y.)  471.  As  to  rights 
of  employer  and  person  employed.  *w 
Hutton  v.  Kean,  ante,  p.  i'-k*.  Wall*- 
stein  v.  Herbert,  pnfe,  p  251;  Bnuu 
cault  v.  Fox,  mite,  p.  257  ;  Shepherd  t. 
Conquest,  17  CL  B 


INFRINGEMENT  OF  PLAYBIOHT.  625 


CHAPTER  XVI. 
INFRINGEMENT   OF   PLAYRIGHT. 

The  remedies  for  the  unlawful  performance  of  a  dramatic 
composition  are  of  two  kinds :  those  in  equity  and  those  at  law. 
The  unlicensed  representation  of  a  play  may  be  prevented 
or  restrained  by  injunction  ;  and  an  action  at  law  lies  for  the 
damages  sustained  by  such  performance.  The  remedies  in 
equity,  including  the  injunction,  account  of  profits  and  discovery, 
are  governed  by  the  same  general  principles  which  have  been 
considered  in  the  case  of  copyright.1 

Statutory  Remedies  for  Violation  of  Playright  different  from 
those  for  invasion  of  Copyright.  —  The  remedies  in  law  pre- 
scribed by  the  statute  for  the  violation  of  playright  are  different 
from  those  provided  for  the  infringement  of  copyright.  The 
modes  of  violating  the  two  rights  are  entirely  distinct.  Statu- 
tory copyright  is  infringed  by  publication,  but  not  by  any  oral 
use  of  the  composition.  Playright  is  invaded  by  performing 
the  play,  but  not  by  printing  it  or  selling  printed  copies.  The 
3  &  4  Will.  IV.  c.  15,  secures  no  other  right  and  prohibits  no 
other  act  than  that  of  representation.  The  right  secured  by 
this  statute  is  reaffirmed,  its  duration  enlarged,  and  its  appli- 
cation extended  to  musical  compositions,  by  section  20  of  5  & 
6  Vict.  c.  45.  But  the  remedies  prescribed  by  the  latter  statute 
for  the  unlawful  publication  of  a  book  do  not  apply,  and  are 
not  extended,  to  the  unlicensed  representation  of  a  play.  For 
the  latter  wrong,  the  penalties  given  by  the  statute  of  William 
are  re-enacted  by  section  21  of  5  &  6  Vict.  c.  45.  The  only 
remedies  then  provided  by  any  English  statute  for  the  protec- 
tion of  playright  are  those  prescribed  by  3  &  4  Will.  IV.  c.  15, 
and  these  do  not  apply  to  the  unlawful  printing  of  a  play.  Of 
course,  a  dramatic  composition  may  be  copyrighted  as  a  book 

1  See  Chap.  XI. 
40 
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under  the  statute  of  Victoria ;  and,  in  that  case,  unlawful  print 
ing  is  a  violation  of  the  copyright.     Hut  copyright  vests  only 
in  printed  books,  while  playright  is  secured  in  both  published 
soul  manuscript  productions.      Hence,  in  England,  a  drarnati 
has  no  statutory  remedy  for  the  unlicensed  printing  of  an  u 
published  play. 

In  the  United  States,  playright,  as  well  as  copyright,  i 
secured  by  the  statute  only  in  published  works.  When  a  dra- 
matic composition  is  printed  without  authority,  the  wrong 
must  be  treated  as  an  infringement,  of  copyright.  When  the 
complaint  ie  of  unlicensed  performance,  the  only  remedies  are 
those  prescribed  for  the  invasion  of  playright.  Section  1957 sf 
the  statute,  which  prohibits  the  unauthorized  publication  of  a 
manuscript,  applies  to  the  printing,  but  not  the  public  perform- 
ance, of  an  unpublished  play.1 

Remedies  Prescribed  by  English  Statute.  —  In  England,  the 
statutory  remedies  for  the  violation  of  playright  are  pi 
by  section  '2  of  8  A  4  Will.  IV.  e.  l.r*,  which  declares  that  if 
any  person  shall  "  represent,  or  cause  to  he  represented,  with- 
out the  consent  in  writing  of  the  author  or  other  proprietor 
first  had  and  obtained,  at  any  place  of  dramatic  entertainment," 
any  dramatic  piece  entitled  to  protection,  or  any  part  thereof. 
••  every  such  offender  shall  l»e  liable  for  each  and 
representation  to  the  payment  of  an  amount  not  less  Asa 
forty  shillings,  or  to  the  full  amount  of  the  benefit  or  advan- 
tage arising  from  such  representation,  or  the  injury  or  loss 
sustained  by  the  plaintiff  therefrom,  whichever  shall  be  the 
greater  damages." 

Remedies  Prescribed  by  American  Statute.  —  The  statute  01 
the  United  States  provides  that '*  any  person  publicly  peribru- 
ing  or  representing  any  dramatic  composition  for  which  s 
copyright  has  been  obtained,  without  the  consent  of  the  pro- 
prietor thereof,  or  his  heirs  or  assigns,  slmll  be  liable  to  dam- 
ages therefor,  such  damages  in  all  cases  to  be  assessed  it 
such  sum,  not  less  than  une  hundred  dollars  for  the  fu- 
fifty  dollars  for  every  subsequent  performance,  as  to  the  court 
shall  appear  to  be  just.'"2 

1  Boucicauk  it.  Hart,  18  Blatclif.  47;   Kcene  i.  Wheatley,  0  Am.  L«w  R«* 
33;  Boadcwtt  9.  Fox,  6  Blnidif.  ',»7.  «  TJ.  S.  R*v.  St-  •.  4«Jfl. 
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What  is  an  Unlawful  Performance. 


Publio  and  Private  Performances  Distinguished.  —  The  statute 
of  the  United  States  prohibits  only  unlicensed  public  perform- 
ances. The  word  public  or  its  equivalent  is  not  used  in  the 
English  act.  But  there  can  be  no  reasonable  doubt  that  a 
strictly  private  performance  is  not  within  the  prohibition  of 
cither  statute.  Cases  may  arise  in  which  it  will  not  be  easy 
to  determine  whether  the  representation  it  a  public  or  a  private 
OOe.  That  it  is  called  private  does  not  make  it  so.  Without 
regard  to  what  it  is  called,  or  where  it  may  be  given,  that  may 
generally  be  regarded  as  a  public  performance  which  is  open 
to  the  public  without  discrimination.  But  it  would  seem  that 
a  representation  may  also  be  regarded  as  a  public  one,  although 
the  privilege  of  admission  is  denied  to  the  general  public,  and 
is  extended  only  to  certain  persons.  M  Private  theatricals"  are 
sometimes  given  by  amateur  performers  in  a  place  of  public 
amusement,  to  which  a  charge  is  made  for  admission.  Only 
invited  persona,  or  members  of  a  certain  society  or  class,  are 
privileged  to  buy  tickets  of  admission.  There  appears  to  be 
no  reason  why  such  entertainments  should  not  be  treated  as 
public  performances  within  the  meaning  of  the  law,  notwii.h- 
ding  the  public  indiscriminately  are  not  admitted. 
In  a  case  of  doubt  as  to  whether  an  entertainment  is  a  public 
or  a  private  one,  the  fact  that  no  charge  is  made  for  admission 
may  aid  in  removing  the  doubt.  But  when  it  is  found  that  a 
performance  is  public,  the  penalty  of  piracy  cannot  be  escaped 
by  the  fact  that  the  audience  were  Admitted  without  charge. 
The  purpose  of  the  law  is  to  protect  the  lawful  owner  of  a 
dramatic  composition  from  injury.  Ordinarily,  no  injury  will 
arise  from  the  strictly  private  representation  of  a  play.  But 
a  performance,  nominally  private,  but  in  reality  public,  with  a 
charge  imposed  on  those  admitted,  or  public  performances  to, 
which  persons  are  admitted  free  of  charge,  may  be  harmful 
to  the  owner  of  the  drama  represented,  who  thereby  becomes 
entitled   to  the  protection  of  the  law. 

Scenery,  Costumes,  Ac.,  not  Essential.  —  Neither  scenery,  ap- 
propriate costumes,  nor  an ,  of  the  usual  resources  of  a  theatre, 
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are  essential  to  a  dramatic  performance  within  the  meaning  of 
the  statute.  M  We  should  take  away  a  part  of  the  protection 
conferred  on  authors,"  said  Chief  Justice  Penman,  **  if  we 
held  that  there  could  be  no  public  representation  without 
accompaniments."  J 

Place  of  Performance.  —  Nor  is  it  necessary  that  the  repre- 
sentation shall  he  given  in  a  theatre.  The  English  statute 
prohibits  unlicensed  performances  "  at  any  place  of  dramatic 
entertainment."  According  to  the  judicial  interpretation  given 
to  this  language,  any  place  where  a  public  dramatic  represen- 
tation is  given  is  a  "place  of  dramatic  entertainment  "  within 
the  meaning  of  the  law.  "As  a  regular  theatre  may  l* 
lecture-room,  dining-hall,  ball-room,  and  concert-room,  011  su 
cessive  days,  so  a  room,  used  ordinarily  for  either  of  those 
purposes,  would  become,  for  the  time  being,  a  theatre, 
for  the  representation  of  a  regular  stage  play."  a 

Plurality  of  Actors  not  Essential.  —  A   plurality  of  actors  is 
not  essential  to  a  dramatic  representation.     In  the  meaning oi 
the  law,  the  performance  is  complete  when  the  dialog 
monologue  of  the  drama  is  repeated  with  appropriate  exp 
and  action  before  a  public  audience.8     It  cannot  be  material 
whether  the  various  characters  in  the  play  are  assumed  by  as 
many  different  actors,  or  are  represented  by  one  person  SpfJN* 
ing  In  ordinary  dress  in  any  place  of  public  entertainment.  The 
whole  or  a  material  part  of  a  drama  is  frequently  given  a«  » 
tk  dramatic  reading"  by  one  person,  on  a  lecture  platform,  and 
without  special  costume  or  other  stage  resource.    The  di 
is  thus  recited   with   appropriate  expression  and  action  k  I 

various  parts  or  characters  assign*!  U 
them  generally,  the  composition  ■ 
acted,  performed,  at  represented,  int 
if  the  representation  is  in  paUb 
a  public  representation,  to  n< ' 
sense  of  the  statute,  is  to  represent" 
real,  l>y  001  psW 

Ibat  which  is  not  real.  A  character  in 
a  piny  who  goes  through  with  a  nri# 
of  events  on  the  stage  wit  hoot  spr- 
ing, if  such  be  his  pan  in  tin.-  : 
none  the  less  on  actor  in  it  than  oat 
who,  in  addition  to  motions  »i  I 
ures,  uses  his  voice.'"  Blatdiford.J- 
Daly  V.  Palmer,  6  Blatchf.  3M. 


in 

: 


i  Bossefl  r.  Smith,  12  Q.  B.  236. 

2  Denmsn.  C  J,,  Ibid.  287.  In  the 
same  OSMi  I'alleson,  J.,  remurked  that 
"  the  street  where  Punch  is  performed 
is  for  the  time  being  a  place  of  dra- 
matic entertainment."  Ibid.  Itt  In 
Russell  i,  Briant,  8  C.  B.  836,  the  court 
"1  ill  tint  doubt  that  a  room  in  the  Horns 
Tavern  W9M  a  phice  of  dramatic  enter- 
tainment. See  also  Russell  p.  Smith 
(in  equity),  15  Sim,  181. 

'  "  When  a  dramatic  composition  is 
represented,  in  dialogue  and  action,  by 
persona  who  represent  it  as  real,  by 
performing  or  going  through  with  the 


INFRINGEMENT  OF  PLAYRIGHT.  629 

single  person,  who  represents  the  various  characters  as  speak- 
ing and  acting.  Such  a  reading  must  be  regarded  as  a  dra- 
matic performance  within  the  meaning  of  the  statute.  In 
England,  it  has  been  held  that  the  singing  in  public  of  a 
dramatic  song,  by  one  person  sitting  at  a  piano,  is  a  dramatic 
representation.1 

Publio  Reading  may  Amount  to  Performance.  —  There  is  no 
reason  why  the  public  reading  or  recital  of  any  dramatic  com- 
position may  not  amount  to  a  performance  within  the  meaning 
of  the  law.  The  object  of  the  statute  may  rightly  be  taken  to 
be  to  secure  to  the  owner  the  profits  arising  from  all  public 
uses  of  a  dramatic  composition.  It  is  manifest  that  the  prop- 
erty in  the  play  may  be  injured,  and  the  owner  be  deprived  of 
profits  to  which  he  is  entitled,  if  he  is  powerless  to  prevent 
the  unlicensed  use  of  his  production  for  public  readings. 

But  this  right  does  not  vest  in  a  literary  production  which 
is  not  a  dramatic  composition.  For  in  this  case  only  the  ex- 
clusive right  of  printing  and  selling  is  given  by  the  statute, 
and  only  the  unlawful  printing  or  circulation  of  copies  is  pro- 
hibited. Hence,  the  author  has  no  remedy  against  any  person 
who  publicly  reads  or  recites  such  production.  Of  course,  this 
rule  applies  only  to  published  works.  The  unauthorized  public 
reading  of  any  unpublished  production,  whether  a  dramatic 
composition  or  not,  is  a  violation  of  the  owner's  common-law 
rights  therein. 

Who  are  Liable. 

Under  the  English  statute,  any  person  is  made  liable  to  the 
penalties  who  shall  unlawfully  represent,  or  "  cause  to  be  rep- 
resented," a  dramatic  piece.3  The  words  above  quoted  are  not 
used  in  the  American  act,  which  prohibits  "  any  person  publicly 
performing  or  representing  any  dramatic  composition,"8  in 
violation  of  the  provisions  of  the  statute.  This  variation  in 
language  does  not  affect  the  uniformity  of  the  intent  and 
object. of  the  two  statutes.  In  this  respect,  they  are  to  be 
construed  alike. 

i  RuMell  v.  Smith,  12  Q.  B.  217.         »  8  &  4  Will.  IV.  c.  15,  s.  2. 
See  alao  Russell  v.  Briant,  8  C.  B.  886 ;         *  U.  S.  Rev.  St.  s.  4966. 
Clark  v.  Bishop,  26  L.  T.  u.  s.  908. 
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Whether  Hie  part  taken  by  a  person  in  the  representation  of  a 
play  is  such  as  will  render  him  liable  to  an  action  for  the  penalties 
or  damages,  is  a  question  sometimes  attended  with  difficulties. 
Where  the  defendant  had  let  a  room  or  hall  in  his  tavern,  and 
had  furnished  the  platform,  benches,  and  lights  for  a  pu 
performance,  ami  hail  allowed  bills  to  he  put  up  in  the  tavern, 
ami  tickets  to  he  sold  at  ihe  bur,  it  was  held  that  these  facts 
"  afforded  no  evidence  that  the  defendant  represented,  or  c; 
to  be  represented,  the  musical  composition  in  question  within 
the  meaning  of  the  statute  ;"  and  that  a  person  is  not  liable, 
"  unless,  by  himself  or  his  agent,  he  actually  takes  part  in  a 
representation  which  is  a  violation  of  copyright.     And  i 
Were  to  be  held  that  all   those  who  supply  some  of  tl 
of    representation   to  him  who  actually  represents  are  to  be 
regarded  as  thereby  constituting  him  their  agent,  and  tlias 
causing  the   representation,  within   the  meaning  of  the  act, 
such  a  doctrine  would,  we  think,  embrace  a  class  of  persons 
not  at  all  intended  by  the  legislature. "  ' 

In  Lyon  v.  Kuowles,  it  appeared  that  the  defendant  had  let 
his  theatre  to  Dillon  for  certain  dramatic  jverformanccs,  paid 
lor  tile  printing  and  advertising,  and  furnished  the  lights,  door- 
keepers, seene-shiftera,  supernumeraries,  and  musicians.  DilU 
engaged  and  paid  the  company,  selected  the  plays,  ami  bad  llie 
entile  management  of  the  performance,  and  exclusive  control 
of  all  persons  employed  in  the  theatre.  The  moi 
Gw  admission  was  taken  at  the  doom  by  servants  el 
fendant,  who  retained  one  half  of  the  gross  receipts  as  bis 
remuneration  for  the  use  of  the  theatre,  ttc,  and  gave  the  other 
half  to  Dillon.  On  these  facts,  it  was  held  that  the  defendant 
had  transferred  to  Dillon,  for  the  time,  the  entire  control  »nd 
■management  of  the  theatre;  that  the  arrangement  l»etween 
them  did  not  amount  to  a  partnership;  and  hence  that  the 
latter,  and  not  the  former,  was  the  person  vho  had  caused 
the  representation.2    This  judgment  was  affirmed  on  appeal.1 

1   Snmll  i •-  Brinnt,8  C.  B.  836,  848.  defendant,  he  might  be  considered  u 

*  3  Best  &.  S.  656.  representing,  or  causing  to  be  reff 

*  B  1«1  7"1  '  If  Dillon,"  said  Chief  sented,  the  piece  in  question.  But  if* 
Justice  OockbUTU  in  the  lower  court,  facts  are  quite  otherwise.  A*  I  uri'lw 
"ami  Ins  eompanj  could  be  in  any  stand  the  evidence,  the  defendant  mew 
sense  regarded  as  the  company  of  the  over  to  Dillon  the  use  of  this  thrttrr, 
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The  facts  in  Marsh  v.  Conquest  showed  that  the  defendant 
was  the  owner  and  manager  of  the  Grecian  Theatre  in  London  ; 
and  that,  for  j£i50,  he  had  lei  for  one  night  to  his  son,  who  was 
stage- manager,  the  use  of  the  theatre,  company,  and  all  persons 
employed.  The  son  selected  and  brought  out  a  [day,  for  whose 
representation  the  court  held  the  defendant  liahle.1  This 
judgment  was  based  on  the  fact,  whether  assumed  or  proved 
does  not  appear  from  the  report,  that  the  defendant  had  the 
control  and  management  of  the  theatre  and  the  company  during 
that  performance*  If  such  was  the  fact,  the  law  was  doubtless 
interpreted  correctly.  But  it  may  be  doubted  whether  the  cir- 
cumsliiueex  and  the  relations  of  the  parties  warranted  that 
assumption.  The  natural  inference  would  be  that,  by  the  letting 
of  the  theatre  and  the  company  for  one  night,  the  entire  con- 
trol and  management  for  that  time  passed  to  the  lessee ;  and, 


16  perform  therein  with  his  company 
such  piece*  ins  Ik*  should  be  minded  to 
represent  there.  All  Unit  the  defend- 
ant  did  was  to  stipulate  (hat  hi*  Mo- 
vants should  receive  the  proceeds,  in 
order  that  the  remuneration  which  he 
contracted  fur  should  bt  secured  to 
him.  But  the  theatre  with  its  acccs- 
lories,  light*,  band,  &c.,  was  under  the 
direction  nnd  control  of  I  >i  1 1  <  >n,  and  the 
defendant  hud  divested  himielf  both  of 
the  right  to  interfere  in  the  choice  of 
the  piece  to  be  represented,  nnd  of  uny 
to  be  exercised  by  him  as  to  pro- 
Tiding,  acting,  or  representing  any  par- 
ticular piece.  The  defendant  is  noth- 
ing more  than  the  proprietor  of  the 
theatre,  who  line  transferred  lor  the 
time  the  exercise  of  all  his  rights  in  it 
aa  such  to  Dillon. 

*•  It  therefore  appears  to  me  that 
Dillon  is  the  person  who  represented 
any  pieces  represented  there  while  he 
had  the  sole  possession.  If  it  Imd  been 
made  out  that  there  wa«  n  joint  action 
or  control  over  the  performances  by 
the  defendant  nnd  Dillon,  so  thnt  they 
could  be  considered  partners,  that  might 
have  been  a  very  different  mader. 
Hut  here  there  was  nothing  in  common 
between  them  except  that  the  gross 
proceeds  were  shared.  Does  that 
make    them    partners  1      In   order    to 


constitute  a  partnership  between  two 
persons,  there  must  be  a  participation 
lit'  profits  between  them  as  such,  where- 
as here  the  stipulation  was  that  the  de- 
fendant should  have  half  of  the  gross 
profits  of  the  theatre  in  lieu  of  being 
paid  any  sum  as  rent  for  the  use  of  it." 
?,  Best  k  S.  Stt. 

1  17  C.  B.  n.  8.  418,  "I  think," 
said  Erie,  C,  J,,  "  the  defendant  is 
responsible  for  that  representation. 
He  was  the  proprietor  of  the  theatre, 
and  had  entire  control  over  the  estab- 
lishment mid  all  belonging  to  it,  mil 
what  was  done  by  his  son  was  done  by 
his  permission.  The  case  of  Lyon  v. 
Knowles  seeiiiB  to  mo  to  recognize 
that  distinction.  There  the  defendant 
m.  r.  lv  let  hi*  theatre  with  the  scenery, 
scene-shi  iters,  band,  tights,  &c,  to 
Dillon,  who  brought  his  own  company 
to  represent  pieces  of  his  own  selec- 
tion, the  plaintiff  having  no  control 
whatever  over  any  person  employed 
in  the  representation.  Here,  however, 
the  piece  is  performed  by  the  defend- 
ant's own  rt'i-fis  drtimatiqur,  his  son  being 
one  of  them;  and  the  performance 
takes  place  for  the  defendant's  profit 
to  the  extent  of  80/.  I  think,  therefore, 
it  is  impossible  to  say  that  the  defend- 
ant did  not  cause  the  piece  to  be  repre- 
sented."    Ibid.  481. 
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in  that  case,  the  defendant  was  no  more  liable  for  the  repre- 
sentation than  was  the  defendant  in  Russell  ».  Briant,  or  in 
Lyon  i>.  Knovvles.1 

In  Daly  v.  Palmer,  the  court  ruled  that  the  unlicensed  sale 
of  the  infringing  drama,  u  with  a  view  to  its  public  represen- 
tation, makes  the  seller  a  participant  in  causing  the  phi. 
publicly  represented  ;  "  and  the  defendants  were  enjoini'il.  not 
only   from  performing  the  play,  but  also  from  seHiiij 
public  representation^ 


What  Amounts  to  Piracy. 


lor 


In  the  case  of  play  right,  piracy  is  determined  hy  the  same 
general  principles  that  govern  in  the  case  of  copyright  The 
unauthorized  j>erfonnance,  not  only  of  the  whole,  l>ut  of  a 
material    part   of    a   dramatic   composition,    will    amount  to 


piracy.* 

'  In  Lyon  9,  Knowles.  Blackburn,  J., 
-.ml :  "  I  do  not  think  that,  by  furnish- 
ing servant*  to  another,  a  man  can  be 
said  to  do  all  t hit t  is  done  by  those  ser- 
vants while  under  the  command  of  that 
other.  A  familiar  example  may  be 
found  in  the  case  of  a  man  letting  a 
ready  furnished  house,  leaving  an  old 
servant  m  it.  Suppose  the  tenant  gave 
a  dinner,  which  was  conked  by  that 
servant,  who  also  attended  on  him  at 
it,  and  tor  which  the  plates  and  furni- 
ture of  the  landlord  were  used,  BO  one 
could  say  that  in  any  sense  of  the 
words  the  landlord  gave  that  dinner." 
3  Best  &  S.  604, 

«  6  Blatehf.  256,  271. 

'  Br.  Planche  v.  Braham,  8  Car.  & 
P.  68,  on  ap.  4  Bing.  N.  C.  17  ;  Rende 
v.  Conquest.  11  C.  B.  s.  s.  479,  4V»2 ; 
Boosey  v.  Fuirlie,  '  Ch.  1).  301  ;  Chat- 
terton  9,  Cave.  Law  Hep  10  C.  P.  572, 
1st  ap.  2  C.  P.  1)  42,  2d  ap.  8  App. 
183.  Am.  Daly  v.  Palmer.  6 
Btiitchf.  250  ;  Shook  p.  Rankin,  6  Biss. 
477. 

In  Cli  at  terton  ■.  Cave,  Lord  Cole- 
ridge,  C.  J,  said:  "I  concur  in  I  he 
opinion  of  the  rest  of  the  court.  What 
1  meant  to  convey  by  my  finding  was 


that  in  two  points  or  situation*  there 
had  been  an  imitation  of  the  plaintiff  1 
drama  by  the  defendant.  These poinii 
so  copied  were  not  parts  of  the  dia- 
logue or  composition  of  the  plaintiff* 
drama,  but  were  in  the  nature  of  dn 
matic  situations  or  scenic  effects.  It 
appeared  to  me  that,  looking  to  the 
general  character  of  the  two  dranuu 
respectively,  the  extent  to  win. 
one  was  taken  from  the  other  was  w 
slight,  and  the  effect  upon  the  toUl 
composition  was  so  small,  that  tbrrt 
was  no  substantial  and  material  takinc 
of  any  one  portion  of  the  defendant'' 
drama  from  any  portion  of  the  pW* 
tiff's.  Therefore,  though  1  M:  l-»wi 
to  find  that  there  was  a  taking ol 
two  small   points,    1  ■  enter 

the  verdict  for  the  defendant,  sail  th» 
question  now  is  whether  I  waj  entitled 
to  do  so  in  point  of  law." 

After  considering   I'IhikIh 
ham,  Brain  well  v.   Halcomb.  Bradbun* 
i'.   Ilotten,  and  l>'Aliimi:  • 
he  continued  :    '   All  these  autliorili" 
satisfy  me  that  the  answer  to  the  q»rt 
lion    whether    there    bus    been  sn  ■> 
fringement  of  copyright,  does  w>: 
as  a  necessary  logical  consequence  front 
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Offender  Liable  to  Penalties  under  English  Statute  when  Material 
Part  Taken.  —  The  3  &  4  Will.  IV.  o.  15,  a.  2,  by  express 
words,  subjects  to  the  penalties  prescribed  any  person  who 
shall  unlawfully  represent  the  whole  or  "  any  part "  oF  a  dra- 
matic piece.  But  a  person  is  not  liable  to  the  penalties,  unless 
a  material  part  has  been  taken.  "  The  question  in  every  case," 
said  Lord  O'Hagau,  **must  be  a  question  of  fact;  and  a  jury 
cannot  be  constrained  to  find  every  infinitesimal  taking  to  be 
the  taking  of  a  *  part '  of  a  dramatic  production  within  the 
purview  of  the  statute.  '  Part,'  as  was  observed,  is  not  nec- 
essarily the  same  as  *  particle  j  *  and  there  may  be  a  taking  so 
minute  in  its  extent,  and  so  trifling  in  its  nature,  as  not  to 
incur  the  statutable  liability."  l  When  the  part  taken  is  ma- 
terial, the  plaintiff,  according  to  the  opinion  expressed  by  Chief 
Justice  Tindal,  in  Planchc*  v.  Braham,  is  not  bound  to  prove 
actual  damage.  ■*  The  positive  enactment,"  said  that  Judge, 
**  that  every  offender  shall  he  liable  to  an  amount  not  less  than 
408.,  or  to  the  full  amount  of  the  benefit  derived  or  loss  sus- 
tained, shows  that  damage  to  the  plaintiff  is  not  the  test  of  the 


Hie  mere  fact  of  there  having  been  a  tak- 
ing from  n  pKfTiotU  work,  but  that  it  is 
a  question  of  fact  ami  of  common  senBe, 
Vhetber  die  part  taken  ia  of  such  a 
substance  and  value,  or  used  in  inch  a 
way,  as  to  amount  to  an  infringement 
of  the  plaintiff**  right.  Here  the  plain- 
tiff's play  was  taken  from  a  French 
original,  and  the  plaintiff  would  have, 
a  literary  copyright  in  the  translation 
ami  the  right  of  representing  it;  hut 
this  could  not  prevent  another  person 
from  going  to  the  original  aud  making 
another  version  in  which  he  also  would 
here  a  copyright.  The  defendant  had 
made  what  in  all  but  two  points  was 
an  entirely  distinct  and  independent 
version  of  the  original  drama.  The 
two  points  in  question  related  to  two 
appenrnnces  of  the  Wandering  Jew. 
I  must  confess  that  there  is  a  difficulty 
to  my  mind  in  referring  the  Bubstance 
of  (he  two  points  taken  to  the  original 
French  ilmnm  as  my  learned  brethren 
have  dime.  In  the  French  drama  these 
appearances  of  the  Jew  form  part  of 


the  prologue  and  epilogue  respectively, 
and  have  not  much  reference  to  the 
tMtaa  of  the  drama.  They  are  intro- 
duced into  the  English  dramas  more  as 
part  of  the  machinery  or  story  of  the 
play  than  in  the  French  original.  The 
end  of  the  French  play  is  quite  dif- 
ferent from  that  of  the  English,  and  the 
appearance  of  the  Jew  in  the  latter  at 
the  end  uf  the  play  is  connected  with  the 
alteration  of  the  plot.  I  think  that  the 
idea  of  these  appearances  was  not 
taken  by  the  defendant  from  the  French 
original,  but  from  the  plaintiff's  play. 
But  notwithstanding  this  I  think  the 
effect  of  them  is  so  very  small  on  the 
total  result  of  the  play,  and  they  form 
such  nn  utterly  unimportant  part  of  the 
scenic  representation  as  a  whole,  that 
the  defendant's  drama  can  not  be  said  to 
be  taken  in  any  material  or  substantial 
part  from  the  plaintiff's."  Law  Hep. 
10  C.  P.  680-582. 

1  Chatterton  o.  Cave,  3  App.  Cas,  483. 
498.  See  also  same  case  in  lower  courts, 
2  C.  P.  D.  42,  Law  Kcp.  10  C.  P.  672. 
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defendant's  liability,  but  that  40*.  is  to  be  paid,  even  if  there 
be  110  actual  damage."  * 

How  Far  Offender  Liable  under  American  Statute  when  only 
Part  Taken.  —  The  statute  of  the  United  States  prohibits  the 
unlicensed  performance  of  "any  dramatic  composition 
$ZM  a  minimum  limit  to  the  assessment  of  damages.2  Above 
this  limit,  the  amount  is  left  to  the  discretion  of  the  court.' 
The  question  may  be  raised  whether  the  minimum  of  damages 
specified  by  the  statute  is  not  in  the  nature  of  a  penalty  ;*  and, 
if  so,  whether  such  penalty  may  be  recovered  for  the  unlawful 
perforoUEOOQ  of  a  part  of  a  play.6  But  there  can  be  no  dnu'it 
that  the  unlawful  performance  of  a  material  part  of  a  dramatic 
enniposition  will  amount  to  piracy,  against  which  an  injunction 
will  be  granted,  and  for  which  an  action  for  the  damac 
tained  may  be  maintained.6 

Substantial  Identity  Test  of  Piracy.  —  It  is  not  essential  that 
the  representation  complained  of  shall  be  an  exact  copy  of  (lie 
whole  or  part  of  a  protected  play.  Substantial  identity  il 
enough  to  constitute  piracy." 


1  4  Ring.  N.  C.  13.  This  opinion 
wan  cited  with  approval  by  Lord  O'Ha- 
gau  in  (hntterton  «*.  Cave,  8  App. 
L98.  Rut  in  the  same  MM  Lord 
Ilatherh  y  seem*  to  have  thought  tlmt 
some  damage  must  be  shown  in  order 
to  subject  the  defendant  to  the  penal- 
ties. He  said :  "  The  minimum  of 
damages,  to  be  awarded  when  the  fact 
of  damage  and  the  right  to  damages 
have  been  once  established,  was  no 
doubt  fixed  because  of  the  difficulty  of 
proving  with  defhiitcness  what  amount 
of  actual  damage  had  been  sustained, 
by  perhaps  a  single  performance  at  a 
provincial  Antra  of  a  work  belonging 
to  a  plaintiff,  whilst  At  the  same  time 
his  work  might  be  seriously  depre- 
ciated if  he  did  not  establish  bis  right 
as  against  all  those  who  infringed 
upon  it."  Ibid.  492.  See  ante,  p.  47*. 
note  2. 

*  U.  S.  Rev.  St.  s.  4960. 

*  In  considering  the  statute  of  1866, 
Mr.  Justice  Drunuuoiid  said:  "That 
law  prescribes  a  particular  penalty  for 
the   unauthorized    performance    of    a 


play :   in  the   first   instance,  no! 
than  9100,   and  for  every  subsequent 
performance,  $50 ;    leaving  a  certain 
km    with   the   court   upon   that 
subject,  'as  to  the  court  having  cog- 
nizance thereof  shall  appear  i 
In  other  words,  it  does  not  nfinrstiifr 
follow    that    in    all    cases   ih 
penalty  fixed    to    the  violation  i>t  th* 
law  shall  be  given,  but  the  • 
exercise  a  certain  discretion  inrcl«ti»n 
to  the  mutter."      Ib.uicicault  <•  W<wJ, 
7  Am.  Law  Keg.  V.  s.  541). 

4  See  /»o.sf,  p.  639. 

6  This  question  in  the  ca» 
right  is  considered  out-,  p.  188. 

«  Daly  v.  Palmer,  fi    niatchf.  8»J 
Shook  f.  Kaiikin,  6  Kiss.  A 

I  Br.   Keaile  r,   Con.; 
M.  8.    £79;    <.'luUterton    >.    Can,  L»w 

Rep.  IOC.  r  179,  Lata 

2d  ap.   3   App.    Cas.   499;    Boosey  * 
Fairlie,  7  Ch.  D.  301      Am  Italy  r 
Palmer,   0    Blatchf.    - 
v.  Wood.  2  Bias.  84  ;  Martini- 
guire,  1  Peady,  216. 
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The  decision  in  Daly  v.  Palmer  affords  an  instructive  illus- 
tration of  what  has  been  held  to  be  a  substantial  identity 
sufficient  to  constitute  piracy  in  the  case  of  a  dramatic  repre- 
sentation. The  matter  alleged  to  have  been  pirated  was  the 
'•  railroad  scene"  in  Daly's  play  Under  the  Gaslight.  In  this 
scene  is  represented  a  surface  railroad  and  a  signal-station 
shed,  in  which  a  woman,  at  her  own  request,  is  locked  by  the 
signal  man,  who  then  disappears.  Next  are  seen  two  men, 
one  of  whom  binds  the  other  with  a  rope,  fastens  him  to  the 
railroad  track,  and  leaves  him  to  be  killed  by  an  expected 
train.  From  a  window  in  the  shed  the  woman  sees  what  is 
done,  hears  the  none  of  the  approaching  train,  breaks  open  the 
door  with  an  axe,  and  frees  the  intended  victim  an  instant 
B  the  train  rushes  by. 

This  scene  was  reproduced,  hut  with  noticeable  variations, 
in  Boueicault's  drama  After  Dark.  One  of  the  characters, 
from  a  wine  vault  where  be  bad  been  thrown,  sees,  through  a 
door  into  an  adjoining  vault,  two  persons  pass  through  a  hole 
in  the  wall  the  body  of  a  man  who  had  been  made  uncon- 
scious by  drugs.  With  an  iron  bar,  he  enlarges  an  orifice  in 
the  wall  of  the  vault  which  opens  on  an  underground  railway, 
and  sees  lying  insensible  on  the  track  the  person  whose  body 
had  just  been  put  there  by  the  two  men  in  the  adjoining  vault. 
Hearing  the  noise  of  a  coining  locomotive,  he  quickly  makes 
his  way  through  the  opening  in  the  wall  and  moves  the  body 
from  the  track  just  in  time  to  prevent  it  from  being  run  over 
by  the  passing  train. 

In  Under  the  Gaslight  this  incident  occupies  the  third  scene 
of  the  fourth  act,  and,  during  its  progress,  there  is  considerable 
conversation  between  the  several  characters  on  the  stage.  In 
After  Dark,  it  is  n 'presented  in  three  scenes  of  the  third  act, 
chiefly  by  action,  but  partly  by  monologue  spoken  by  one  of 
the  characters  after  he  has  seen  the  body  on  the  track.  In 
laying  down  the  law  applicable  to  these  facts,  Mr.  Justice 
Blatchford  said:  — 

'*The  series  of  events  so  represented,  and  communicated  by 
movement  and  gesture  alone  to  the  intelligence  of  the  spec- 
tator, according  to  the  directions  contained  in  parentheses,  in 
the  two  plays  in  question  here,  embraces  the  confinement  of 
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A.  in  a  receptacle  from  which  there  seems  to  be  no  feasible 
means  of  egress;  a  railroad  track,  with  ihe  body  of  B.  placed 
across  it  in  such  manner  as  to  itjvolve  the  apparently  certain 
destruction  of  his  life  by  a  passing  train  ;  the  appearance  of 

A.  at  an  opening  in  the  receptacle,  from  which  A.  can  see  the 
body  of  B, ;  audible  indications  that  the  train  is  approaching; 
successful  efforts  by  A.,  from  within  the  receptacle,  by  n 

of  an  implement  found  within  it,  to  obtain  egress  from  it  upon 
the  track;  and  the  moving  of  the  body  of  B.,  by  A.,  hum  the 
impending  danger,  a  moment  before  the  train  rushes  by.  In 
both  of  the  plays,  the  idea  is  conveyed  that  B.  is  placed  inten- 
tionally on  the  track,  with  the  purpose  of  having  him  killed. 
Such  idea  is,  in  the  plaintiff's  play,  conveyed  by  the  joint 
medium  of  language  uttered,  and  of  movements  which  are  the 
result  of  prescribed  directions,  while,  in  Boucicault's  play,  it  is 
conveyed  solely  by  language  uttered.  The  action,  the  narra- 
tive, the  dramatic  effect  and  impression,  and  the  series  of 
events  in  the  two  scenes,  are  identical.  Both  are  dramatic 
compositions,  designed  or  suited  for  public  representation.  It 
is  true  that,  in  one,  A.  is  a  woman,  and,  in  the  other,  A.  is  a 
man;  that  in  one,  A. is  confined  in  a  surface  railroad-station 
shed,  and,  in  the  other,  A.  is  confined  in  a  cellar  abutting  on 
the  track;  that,  in  one,  A.  uses  an  axe,  and,  in  the  other, 
uses  an  iron  bar  ;  that,  in  one,  A.  breaks  down  a  door,  ami,  m 
the  other,  A.  enlarges  a  circular  hole ;  that,  in  one.  I 
scious,  and  is  fastened  to  the  rails  by  a  rope,  and,  in  the  other, 

B.  is  insensible,  and  is  not  fastened  ;  and  that,  m  ,  there  is 

a  good  deal  of  dialogue  during  the  scene,  and,  in  the  other, 
only  a  soliloquy  by  A.,  and  no  dialogue.     But  the  lira 

are  identical  in  substance,  as  writ  ten  dramatic  comjiositiooa. 
in  the  particulars  in  which  the  plaint iif  alleges  that  what  he 
has  invented,  and  set  in  order,  in  the  scene,  has  beta  appro- 
priated by  Boucicault.  .  .  . 

*'  All  that  is  substantial  and  material  in  the  plaintiff's  railroad 
scene  has  been  used  by  Boucicault,  in  the  same  order  and 
sequence  of  events,  and  in  a  manner  to  convey  the  same  sensa- 
tions and  impressions  to  those  who  see  it  represented,  as  in  the 
plaintiff's  play.  Boucicault  has,  indeed,  adapted  the  plaintiff"* 
series  of  events  to  the  story  of  his  play,  aud,  in  doing  so,  has 
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evinced  skill  and  art;  but  the  same  use  is  made, in  both  plays, 
of  the  same  series  of  events,  to  excite,  by  representation,  tho 
same  emotions,  in  the  same  sequence.  There  is  no  new  use, 
in  the  sense  of  the  law,  in  Boucicault's  play,  of  what  is  found 
in  the  plaintiff's  railroad  scene.  The  railroad  scene  in  Bouei- 
cault's  play  contains  every  thing  which  makes  the  railroad 
scene  in  the  plaintiffs  play  attractive  as  a  representation  on 
the  stage.  As,  in  the  case  of  the  musical  composition,  the  air 
is  the  invention  of  the  author,  and  a  piracy  is  committed  if  that 
in  which  the  whole  meritorious  part  of  the  invention  consists  is 
incorporated  in  another  work,  without  any  material  alteration 
in  sequence  of  bars ;  so,  in  the  case  of  the  dramatic  composi- 
tion, designed  or  suited  for  representation,  the  series  of  events 
directed  in  writing  by  the  author,  in  any  particular  scene,  is 
his  invention,  and  a  piracy  is  committed  if  that  in  which  the 
whole  merit  of  the  scene  consists  is  incorporated  in  another 
work,  without  any  material  alteration  in  the  constituent  parts 
of  the  series  of  events,  or  in  the  sequence  of  the  events  in  the 
series. 

"  The  adaptation  of  such  series  of  events  to  different  characters 
who  use  different  language  from  the  characters  and  language 
in  the  first  play  is  like  the  adaptation  of  the  musical  air  to 
a  different  instrument,  or  the  addition  to  it  of  variations  or  of 
an  accompaniment.  The  original  subject  of  invention,  that 
which  required  genius  to  construct  it  and  set  it  in  order, 
remains  the  same  in  the  adaptation.  A  more  mechanic  in 
dramatic  composition  can  make  such  adaptation,  and  it  is  a 
piracy,  if  the  appropriated  scries  of  events,  when  represented 
on  the  stage,  although  performed  by  new  and  different  charac- 
ters, u.sinjLr  different  language,  is  recognized  by  the  spectator, 
through  any  of  the  senses  to  which  the  representation  is 
addressed,  as  conveying  substantially  the  same  impressions  to, 
and  exciting  the  same  emotions  in,  the  mind,  in  the  same 
sequence  or  order.  Tested  by  these  principles,  the  railroad 
scene  in  Boucicault's  play  is,  undoubtedly,  when  acted,  per- 
formed, or  represented  on  a  stage  or  public  place,  an  invasion 
and  infringement  of  the  copyright  of  the  plaintiff  in  the  railroad 
scene  in  his  play."  * 

1  6  Blatchf.  286-270. 
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Dramatizations.  —  Ab  each  of  two  or  more  independent  dra- 
matizations of  a  common  original  is  entitled  to  protection,  one 
is  not  a  piracy  of  another,  unless  there  has  been  unlawful 
copying.1 

Intention  and  Ignorance.  —  It  is  no  defence  to  an  action  lor 
the  violation  of  playright  that  the  defendant  has  not  know- 
ingly or  intentionally  committed  piracy.8 

Registration.  —  In  England,  it  has  been  held  that  an  action  for 
the  (>eiialties  or  a  suit  for  an  injunction  may  be  tnaintaincil, 
although  the  dramatic  piece  alleged  to  have  been  infringed  has 
not  been  registered." 

Consent  in  "Writing.  —  The  English  statute  imposes  ptmftlH 
on  any  person  who  shall  represent  I  dramatta  piece  • 
the  consent  in  writing  of  the  author  or  other  proprietor  first 
had  and  obtained." 4  Such  consent  need  not  be  in  the  hand- 
writing of  the  author  or  proprietor.  It  may  be  given  by  in 
agent.6  The  American  statute  does  not  require  tin*  ooment  to 
be  in  writing.8 

Limitation    of    Actions. — The    3    <fc    4    Will.    IV.   c.    U 
quires  that  actions  and  suits  for  infringement  of  playrighl  nhull 
be  brought  within   twelve  months  after  the  cause  of  action 
arose.7 

The  American  statute   provides  that  **  no  action  shall  be 
maintained  in  case  of  forfeiture  or  penalty  under  the  oapfdtfA 
laws,  unless  the  same  is  commenced  within  two  years  after  the 
cause  of  action  has  arisen."8     This  limitation  seem*  to  apply 
only  to  proceedings  for  forfeitures  and  penalties,  and  not  to 
actions  for  damages  or  suits  in  equity.9     Assuming  this  I 
the  sound  construction,  the  question  arises   whether  so 
4966,  which  gives  an  action  for  damages  and  fixes  a  minimum 
limit  to  the  assessment  of  the  damages,  is  remedial  or  penal. 
If  what  is  there  prescribed  is  a  penalty,  it  would  seem  that 
actions  brought  under  that  section  must  be  begun  within 
years.     But  if  a  mere  remedy  in  damages  is  provided  by  ilia' 


I   See  mtt,  pp.  433.  5%. 

*  Heinle  v.  Lacy,  1  Johns.  &  H.  BM  : 
Heinle  r.  Conquest,  11  ( '.  U.  n.  b.  4711. 
See  this  subject  considered  ante,  pp. 
M1-40A. 

»  See  ante,  p.  603. 


«  3&4  Will.  IV 

fi  Morton  9.  Copelund.  If  C  B  M" 

«  U.  S.  Rev.  St.  a.  4«JtJ6. 

1    8.3. 

'    8.   •!'.•• 

8   See  ante,  p 
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section,  the  statutory  limitation,  according  to  the  view  above 
taken,  does  not  apply  to  actions  for  the  recovery  of  such  dam- 
ages. The  sound  view  would  seem  to  be  that  the  provision 
under  consideration  is  at  once  remedial  and  penal.  It  is  reme- 
dial inasmuch  as  it  gives  an  action  for  damages.  It  is  penal 
with  respect  to  the  minimum  of  damages  prescribed.  If  this  is 
true,  the  amount  of  damages  named  is  in  the  nature  of  a 
penalty,  and  actions  for  the  recovery  of  that  amount,  without 
regard  to  the  damages  actually  sustained,  are  governed  by  the 
statutory  limitation  of  time.  But  such  limitation  would  not 
apply  to  actions  for  purely  remedial  damages  to  be  assessed 
irrespective  of  the  minimum  amount  fixed  by  the  statute.  But 
if  it  shall  be  held  that  section  4966  is  wholly  penal,  and  that 
the  statutory  limitation  of  time  applies  equally  to  all  actions  for 
damages  brought  under  it,  then  an  action  for  damages  or  a 
suit  in  equity  will  lie  independently  of  that  section.  For  the 
principle  is  settled  that  where  a  right  is  secured  by  a  statute, 
and  penalties,  but  not  the  remedial  action  for  damages,  are 
prescribed,  the  common-law  remedies  both  in  law  and  in 
equity  are  available.1  And  such  remedies  are  not  lost  by  not 
being  sought  within  the  time  prescribed  by  the  statute  for  the 
recovery  of  penalties.  The  proper  construction  of  the  statute, 
then,  would  seem  to  be  that,  when  play  right  is  invaded,  an  ac- 
tion for  the  damages  actually  sustained,  or  a  suit  in  equity,  is 
not  barred  by  the  fact  that  the  relief  is  not  sought  within  two 
years  after  the  wrong  has  been  done. 

Jurisdiction.  —  In  the  United  States,  actions  and  suits  for 
the  piracy  of  statutory  playright  must  be  brought  in  a  federal 
court.3 


Music. 

The  view  has  been  taken  in  this  work  that  the  English 
statute  secures  to  the  composer  the  exclusive  right  of  perform- 
ing every  kind  of  music,  whether  it  is  or  is  not  a  dramatic 
composition,  and  whether  it  is  vocal  or  instrumental.3  Assum- 
ing this  to  be  the  true  object  of  the  statute,  the  owner  of  any 
musical  composition  has  a  right  of  action  against  any  person 


»  See  ante,  p,  473. 


■  See  Chap.  XL 


1  See  ante,  p.  &99. 
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who  causes  it  to  be  played  in  public  without  due  authority. 
Piracy  is  governed  by  the  same  principles ;  and  the  remedies 
are  the  same  in  this  case  as  in  that  of  dramatic  com; 
sitions.1 

In  the  United  States,  the  statute  does  not  give  to  the 
poser  the  exclusive  right  of  playing  a  piece  of  music,  unless 
it  be  a  dramatic  composition.  A  work  composed  for  instru- 
ments alone,  as  a  symphony,  concerto,  &c,  cannot  be  considered 
as  a  dramatic  composition.  Hence,  there  is  no  statutory  rem- 
edy against  any  person  who  causes  a  work  of  this  kind  to  be 
played  in  public  without  the  consent  of  the  owner. 

The  question  may  arise,  whether  the  statute  protects  the 
music,  as  well  as  the  words,  of  a  musical  dramatic  composition. 
An  opera,  and  sometimes  a  single  song,  is  such  a  composition, 
consisting,  as  has  lieen  shown,  of  words  and  music  allied.   The 
unauthorized  representation   of  the  whole  is  a  clear  case  of 
piracy.     So,  also,  would   be  the  performance  of  the  libretto, 
or  the  recitation  of  the  words,  either  alone,  without  music,  or 
when  set  to  music  other  than  the  original.2    But  has  the  owner 
of  an  opera  any  remedy  against  one  who  gives  an  operatic 
performance  in  which  is  used  the  music,  but  not  the  libretto, 
of  the  protected  comjMjsition  ?     Has  the  author  of  a  dramatic 
song  any  lawful  means  of  preventing  another  from  singing  m 
public  the  melody  with  other  words  ?     The  true  doctrine  uw 
be  reached   by  applying  two   established    principles :    1.  The 
statute  ptotoctl  the  whulc  and  every  substantial  part  of  a  dra- 
matic composition.      2.  The  unlicensed   performance  of  the 
whole  or  of  a  material  part  is  piracy.     The  music  forms  an 
important  and  essential  part  of  every  musical  dramatic  com- 
position.    Hence,  playing  in  public  the  music,  though  other 
words  than  the  original  be  used,  is  the  public  performance  H 
a  material  part  of  a  dramatic  composition,  and  must  therefore 
fall  within  the  statutory  prohibition,  and  be  piratical. 


1  In  Boosey  p.  Fairlie,  7  Ch.  D.  301, 
it  appeared  I  lint  tin?  defendant  had 
taken  for  public  performance  with  his 
own  libretto  a  material  part  of  the 
music  but  not  the  words  of  the  plain- 
tiff's  opera.     This  was  held  to   be   a 


violation  of  the  playright  in  the  op*f* 

red   to    the    plaintiff  by  the  I* 

temat  tonal  Copyright   Act.    See  a«*> 

*  Planchd  v.  Brahara,  8  Cir.  •  R 
68.  on  up.  4Bing.  N.  C.  17- 
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8  Geo.  II.  c.  13.    Engravings 643 

7  Geo.  III.  c.  38.  „  645 

15  Geo.  III.  c.  53.    Universities  and  Colleges 617 

17  Geo.  III.  c.  57.    Engravings 631 

54  Geo.  III.  c.  56.    Sculpture 653 

8  &  4  Will.  IV.  c.  15.    Dramatic  Compositions 656 

5  &  6  Will.  IV.  c.  65.    Lectures 658 

6  &  7  Will.  IV.  c.  59.    Engravings 660 

5  &  6  Vict.  c.  45.    Books,  Dramatic  and  Musical  Compositions,  661 

7  &  8  Vict.  c.  12.    International  Copyright 675 

13  &  14  Vict.  c.  104.    Sculpture 684 

15  &  16  Vict.  c.  12.    International  Copyright 685 

25  &  26  Vict.  c.  68.    Paintings,  Drawings,  and  Photographs     .  691 

38  &  39  Vict.  c.  12.    International  Copyright 697 

U.  S.  Revised  Statute.    Books  and  other  Articles      ....  698 

Act  of  1874.    Engravings,  Copyright  Notice,  Fees,  &c.  ...  704 

U.  S.  Statutes  relating  to  Jurisdiction 705 


The  English  Statutes,  except  the  38  &  39  Vict,  c  12,  are  reprinted  from  the 
Revised  Statutes  of  Great  Britain,  and  the  American,  except  the  Act  of  1874, 
from  the  second  edition  (1878)  of  the  Revised  Statutes  of  the  United  State*. 
In  every  case  the  text  copied  has  heen  strictly  followed  in  the  matter  of 
punctuation,  spelling,  use  of  capitals,  &c,  with  the  view  of  making  the 
Statutes  as  here  given  exact  copies  of  the  originals. 


STATUTES. 


8  Geo.  II.  c.  18. 

An  Act  for  the  Encouragement  of  the  Arts  of  designing,  en' 
graving,  and  etching  historical  and  other  Prints,  by  vesting 
the  Properties  thereof  in  the  Inventors  and  Engravers  during 
the  Time  therein  mentioned. 

[2  Rev.  Stat.  399.]  [1785.] 

Whereas  divers  persons  have  by  their  own  genius,  industry,  Pwwnbto. 
pains,  Hnd  expence,  invented  and  engraved,  or  worked  in 
mezzotiuto  or  chiaro  oscuro,  sets  of  historical  and  other  prints, 
in  hopes  to  have  reaped  the  sole  benefit  of  their  labours :  And 
whereas  print-sellers  and  other  persons  have  of  late,  without 
the  consent  of  the  inventors,  designers,  and  proprietors  of 
such  prints,  frequently  taken  the  liberty  of  copying,  engrav- 
ing, and  publishing,  or  causing  to  be  copied,  engraved,  and 
published,  base  copies  of  such  works,  designs,  and  prints,  to 
the  very  great  prejudice  and  detriment  of  the  inventors,  de- 
signers, and  proprietors  thereof:  For  remedy  thereof,  and  for 
preventing  such  practices  for  the  future,  may  it  please  your 
Majesty  that  it  may  be  enacted,  and  be  it  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  that  from  and  after  the  twenty  fourth  day  of  June,  After  24  Jon«, 
which  shall  be  in  the  year  of  our  Lord  one  thousand  seven  <my  of  hutorWi 
hundred  and  thirty  five,  every  person  who  shall  invent  and  Teetedintbetn- 

,     .  .   ,  ,    .  ..   ,  ,  .  ▼entor for fonr- 

design,  engrave,  etch,  or  work  in  mezzotinto  or  chiaro  oscuro,   twnyau*. 
or  from  his  own  works  and  invention  shall  cause  to  be  de- 
signed and  engraved,  etched,  or  worked  in  mezzotinto  or  chiaro 
oscuro,  any  historical  or  other  print  or  prints,  shall  have  the 
sole  right  and  liberty  of  printing  and  reprinting  the  same  for 
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Proprietor1! 
owne  to  be 
tfflicil  to  each 
print. 


PtoAltroo  print- 
•rller*  Or  other* 
pirating  the 


Mot  to  tetrad  to 
purrbuwra  of 
plktet  frmn  th« 
original  propri- 
etor*. 


5 

aid, 


the  term  of  fourteen  years,  to  commence  from  the  day  o 
first  publishing  itoeof,  which  shall  be  truly  engraved 
i  1m-  DMBe  ol"  tin-  proprietor  on  each  plate,  and  printed  on  everv 
such  print  or  prints ;  uud  that  if  any  print-seller  or  other  pervm 
whatsoever,  from  and  after  the  said  twenty  fourth  duy  of  J 
one  thousand  seven  hundred  and  thirty  five,  within 
lirailed  by  this  Act,  shall  engrave,  etch,  or  work  as  aforesai. 
or  in  any  other  manner  copy   and   sell.  DC  be  ro- 

graved,  etched,  or  copied  and  sold,  in  the  whole  or  in  jwrt. 
by  varying,  idding  to,  or  diminishing  from  the  main  design, 
or  shall  print,  reprint,  or  import  for  sale,  or  cause  to  be 
printed,  reprinted,  or  imported  for  sale,  any  such  print  or 
prints,  or  any  parts  thereof,  without  the  consent  of  tin-  pro- 
prietor  or  proprietors  thereof  first  had  and  obtained  in  writ, 
ing,  signed  by  him  or  them  respectively  in   the  presence 
two  or  more  credible  witnesses,  or,  knowing  the  same  to 
so  printed  or  reprinted  without  the  consent  of  the  prvpi 
or  proprietors,  shall  publish,  sell,  or  expose  to  sale  or  o 
wise,  or  in   any  other  manner  ili-f m .-,,-  .,{',  or  cause  to  t»e  p 
lished,  sold,  or  exposed  to  6ale  or  othe rwise,  or  in  any 
manner  disposed  of,  any  such  print  or  prints  with 
consent  first  had  and  obtained  as  aforesaid,  then  such 
or  offenders  shall  forfeit  the  plate  or  plates  on  whieb  M 
or  prints  are  or  shall  be  copied,  aud  all  and  every  sheet  or  eii 
(being  part  of  or  whereon  such  print  or  prints  are  or  shall 
so  copied  or  printed)  to  the  proprietor  or  proprietors  of  iiwi 
origin*]  print  or  prints,  who  shall  forthwith  destroy  sod  dam- 
ask   the   same ;    and    further,    that   every  such   off- 
oflTenders  shall  forfeit  five  shillings  for  every  print  which  shall 
lie  found  in  hi.s  her,  or  their  custody,  either  printed  or  |»ul>- 
lished  and  exposed  to  sale,  or  Otherwise  disposed1  of  contrary 
to  the  true  intent  and  meaning  of  this  Act,  the  one  moid? 
thereof  to  the  King's  most  excellent  Majesty,  his  liein  •»! 
successors,  and  the  other  moiety  thereof  to  any  peraoo  or 
persons  that  shall  sue  for  the  same,  to  be  r<  u  wry 

his    Majesty's  courts  of  record  nt  Westminster,  by  I 
debt,  bill,  plaint,  or  information,  in  which  no  wager  of  U», 
essoign,  privilege,  or  protection,  or  more  than  one  imparlance 
shall  be  allowed. 

II.  Provided  nevertheless,  that  it  shall  and  may  be  lawful 
for  any  person  or  persons  who  shall  hereafter  purchase  vaf 
plate  or  plates  for  printing  from    the   original   pro] 


■ 
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thereof,  to  print  and  reprint  from  the  said  plates  without 
incurring  any  of  the  penalties  in  this  Act  mentioned. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid,  Limitation  of 
that  if  any  action  or  suit  shall  be  commenced  or  brought 

against  any  person  or  persons  whatsoever,  for  doing  or  caus- 
ing to  be  done  anything  in  pursuance  of  this  Act,  the  same 
shall  be  brought  within  the  space  of  three  months  after  so 
doing ;  and  the  defendant  and  defendants  m  such  action  or  General  two*, 
suit  shall  or  may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence ;  and  if  upon  such  action  or  suit  a  verdict 
shall  be  given  for  the  defendant  or  defendants,  or  if  the  plain- 
tiff or  plaintiffs  become  nonsuited  or  discontinue  his,  her,  or 
their  action  or  actions,  then  the  defendant  or  defendants  shall 
have  and  recover  full  costs,  for  the  recovery  whereof  he  shall 
have  the  same  remedy  as  any  other  defendant  or  defendants 
in  any  other  case  hath  or  have  by  law. 

IV.  Provided  always,  and  be  it  further  enacted  by  the 
authority  aforesaid,  that  if  any  action  or  suit  shall  be  com- 
menced or  brought  against  any  person  or  persons  for  any 
offence  committed  against  this  Act,  the  same  shall  be  brought 
within  the  space  of  three  months  after  the  discovery  of  every 
such  offence,  and  not  afterwards,  anything  in  this  Act  con- 
tained to  the  contrary  notwithstanding. 

VI.  And  be  it  further  enacted  by  the  authority  aforesaid,  PubUck  Act. 
that  this  Act  shall  be  deemed,  adjudged,  and  taken  to  be  a 
publick  Act,  and  be  judicially  taken  notice  of  as  such  by  all 
judges,  justices,  and  other  persons  whatsoever  without  spe- 
cially pleading  the  same. 


7  Geo.  III.  c.  38. 

An  Act  to  amend  and  render  more  effectual  an  Act  made  in 
the  Eighth  Tear  of  the  Reign  of  King  George  the  Second, 
for  Encouragement  of  the  Arts  of  designing,  engraving,  and 
etching  Historical  and  other  Prints  ;  and  for  vesting  in  and 
securing  to  Jane  Hogarth,  Widow,  the  Property  in  ceiiain 
Prints. 

[2  Rev.  Stat.  707.]  [1766.] 

Whereas  an  Act  of  Parliament  passed  in  the  eighth  year  of  Pnambi*,  welt- 

the  reign  of  his  late  Majesty  King  George  the  Second,  intit-  [Sfw?]'80*0'*" 
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The  crltftial 
InTrntoni,  de- 
»l(fi>i"r«,  or  en- 
(jntTpn",  fcc.  of 
bWtorit-al  and 

Other   print-,    ill.l 

•arli  wh»  »linll 
caunc  print*  to  be 
don*  from  work», 
fcr.  of  I  heir  own 
Invention, 


•nil  al«o  mch  u 
shall  engrave, 
Ice.  Hoy  print 
taken  Irani  any 
picture,  drawing, 
model,  or  sculp- 
ture ;  an  en  titled 
to  the  benefit  and 
Ion  of  the 
recited  and  pree- 
eut  Ael  | 


and  thou*  who 
■ball  engrave, 
or  Import  tor 
aalr.  roplaa  of 
auch  prions  are 
liable  to  penal - 


uled  "  An  Act  for  the  encouragement  of  the  nrfc*  of  designing 
engraving,  and  etching  histoiii.il  end  Other  prints,  by  Nesting 
the  properties  thereof  in  the  inventor-  nod  ••,,_•  i  i vers  during 
the  time  therein  mentioned/'  has  been  found  ineffectual  for  the 
purposes  thereby  intended  :  He  it  enacted  by  the  King's  most 
excellent  Majesty,  by  and  with  tiie  advice  and  consent  uf  the 
lords  Spirits*]  and  temporal,  and  commons,  in  this  ji reseat 
Parliament  assembled,  and  by  the  authority  of  the  same, 
from  and  after  the  first  day  of  January  out-  thousand  sert 
hundred  and  sixty  seven,  all  aud  every  person  end 
who  shall  invent  or  design,  *  •  h.  or  woik  in  MB 

tinto  or  eliiaro  oscuro,  or  from  his  own  work,  design,  or  iuv< 
tion  shall  cause  or  procure  to  be  designed,  engraved,  Hd 
or  worked  in  mezzotinto  or  chiaro  OBCuro,  any  historical  prm 
or  prints,  or  any  print  or  prints  of  any  portrait,  couversatk 
Undseape,  or  architecture,  map,  chart,  or  plan,  or  any  ui 
print  or  prints  whatsoever,  shall  have  arid  are  herde 
to  have  the  benefit  and  protection  of  the  said  Act  and 
Act  under  the  restrictions  end  limitations  herein  after- 
tiulicd. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  from  fend  after  the  said  first  day  of  January  one  thoonsd 
seven  hundred  and  sixty  seven,  all  and  every  person  I 
sous  who  sh  .11  engrave,  etch,  or  work  in  mezzotinto 
oscuro,  or  cause  to  be  engraved,  etched,  ot  won. 
taken  from  any  picture,  drawing,  model,  or  BColptlW 
ancient  or  modem,  shall  have  and  ate  hereby  declare 
the  benefit  and  protection  uf  the  said  Act  and  thi- 
terin  herein  after-mentioned,  in   like  manner  a.-  it  sin  li  priii 
had  been  graved  or  drawn   from   the  original   design  of  juch 
graver,  etcher,  or   draughtsman  ;  and  if  any  beiSOfl   -bull  B> 
grave,  print,  and  publish,  or  import  for  sale  any 
such  print  contrary  to  the  true  intent  and  meuniug  ol  I 
the  said  former  Act,  every  such  person  shall  be  lial! 
penalties  contained  in  the  said  Act,  to  be  recovered  as  thertia 
and  herein  after  is  mentioned. 


Penaltlp*  may  be 

■  u/.t  for  a*  by  Uw 

del  to 

directed  , 


Y.  And  be  it  farther  enacted  by  the  authority  ufofenid, 
that  all  and  every  the  pi  id  penalty  inflicted  by  the 

said  A«t,  and  extended  and  meant  to  be  extended  tfl 

eral  ee*M  comprised  in  toil  Act,  shell  and  pae 

recovered  in  like  manner  and  under  the  lik 
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limitations  as  in  and  by  the  said  Act  is  declared  and  appointed ; 

and  the  plaintiff  or  common  informer  in  every  such  action  (in  udtw  recovered 

«.  •  ii  *   with  fuU  eoeto. 

case  such  plaintiff  or  common  informer  shall  recover  any  of 
the  penalties  incurred  by  this  or  the  said  former  Act)  shall 
recover  the  same,  together  with  his  full  costs  of  suit. 

VI.  Provided  also,  that  the  party  prosecuting  shall  com-  Prawcntioa  to  tw 
menoe  his  prosecution  within  the  space  of  six  calendar  months  with™  e  month*. 
after  the  offence  committed. 

VII.  And  be  it  further  enacted  by  the  authority  aforesaid,  The  right  in- 

'.      .  .     .         .         tended  to  be  m- 

that  the  sole  right  and  liberty  of  printing  and  reprinting  in-  cured  by  this 
tended  to  be  secured  and  protected  by  the  said  former  Act  and  Act,  Tested  in 
this  Act,  shall  be  extended,  continued,  and  be  vested  in  the  ft*  the  term  of 

n        .  4,  »    .  28  )mii  from 

respective  proprietors  for  the  space  of  twenty  eight  years  to  theSnt  public*- 
commence  from  the  day  of  the  first  publishing  of  any  of  the 
works  respectively  hereinbefore  and  in  the  said  former  Act 
mentioned. 

VIII.  And  be  it  further  enacted  by  the  authority  aforesaid,  Limitation  of 
that  if  any  action  or  suit  shall  be  commenced  or  brought 

against  any  person  or  persons  whatsoever,  for  doing  or  caus- 
ing to  be  done  anything  in  pursuance  of  this  Act,  the  same  shall 
be  brought  within  the  space  of  six  calendar  months  after  the 
fact  committed;  and  the  defendant  or  defendants  in  any  such  oeneniiMo*. 
action  or  suit  shall  or  may  plead  the  general  issue  and  give  the 
special  matter  in  evidence ;  and  if  upon  such  action  or  suit  a 
verdict  shall  be  given  for  the  defendant  or  defendants,  or  if 
the  plaintiff  or  plaintiffs  become  nonsuited,  or  discontinue  his, 
her,  or  their  action  or  actions,  then  the  defendant  or  defeud-  Full  coita. 
ants  shall  have  and  recover  full  costs,  for  the  recovery  whereof 
he  shall  have  the  same  remedy  as  any  other  defendant  or  de- 
fendants in  any  other  case  hath  or  have  by  law. 


15  Geo.  III.  c.  53. 

An  Act  for  enabling  the  Two  Universities  in  England,  the 
Four  Universities  in  Scotland  and  the  several  Colleges  of 
Eton,  Westminster  and  Winchester,  to  hold  in  perpetuity  their 
copy  right  in  Books,  given  or  bequeathed  to  the  said  Univer- 
sities and  Colleges  for  Oie  Advancement  of  useful  Learning 
and  other  purposes  of  Education ;  and  for  amending  so 
much  of  an  Act  of  the  eighth  year  of  the  reign  of  Queen 
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Preamble, 


UoWenltlet,  *e. 
in  Kngland  and 
Scot  I  »u tl  to  Jure 
(for  erer  the  eote 
right  of  printing, 
&c.  Rurb  book* 
a*  have  been  ur 
phall  be  be- 
queathed to 
(hem, 


tloltM  the  Mm* 
b*T«  been  or 
•hall  be  gWen 
for  a  limited 
time. 


Anne  as  relates  to  the  Delivery  of  Books  to  the  Worth 
keeper  of  the  Stationers  Company,  for  the  use  of  the 
Libraries  therein  mentioned. 


: 


•lid 

pur- 
ling 


[3  Rev.  Stat.  81.]  [177 

Whereas  authors  have  heretofore  bequeathed  or  given, 
may  hereafter  bequeath  or  give,  the  copies  of  books  composed 
by  them,  to  or  iu  trust  for  one  of  the  two  unive rsities  in  that 
part  of  Great  Britain  culled  England,  or  to  or  in  trust  for  -on* 
of  the  colleges  or  houses  of  learning  within  the  same,  or  to  or 
in  trust  for  the  four  universities  in  Scotland,  or  to  or  in  (nut 
for  the  several  colleges  of  Eaton,  Westminster  ami  Winches- 
ter, and  iu  and  by  their  several  wills  or  other  instrument*  of 
donation  have  directed  or  may  direct  that  the  profit*  anting 
from  the  printing  and  reprinting  such  books  shall  be  applied 
or  appropriated  as  a  fund  for  the  advancement  of  learning 
other  beneficial  purposes  of  education  within  the  sa 
sities  and  colleges  aforesaid :  And  whereas  such  useful  p 
poses  will  frequetilly  be  frustrated  unless  the  sole  prini 
and  reprinting  of  such  books,  the  copies  of  which  have  beta 
or  shall  be  so  bequeathed  or  given  as  aforesaid,  l>e  preserved 
and  secured  to  the  said  universities,  colleges  and  boose*  of 
learning  respectively  in  perpetuity :  May  it  therefore  please 
your  Majesty  that  it  may  he  enaeted,  and  be  it  emu-ted  In  tl* 
King's  most  excellent  Majesty,  by  and  with  the  advice  «ini 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
tbia  present  Parliament  assembled,  and  by  the  autl 
the  same,  that  the  said  universities  and  colleges  re^j 
shall,  at  their  respective  presses,  have  for  ever  the  sole  li 
of  printing  and  reprinting  all  such  books  a8  shall  at  any  li 
heretofore  have  been  or  (having  not  been  heretofore  pobRabed 
or  assigned)  shall  at  any  time  hereafter  be  bequeathed  01 
otherwise  given  by  the  author  or  authors  of  the  same  r»p«» 
tively,  or  the  representatives  of  such  author  or  authors,  tn  or 
iu  trust  for  the  said  universities,  or  to  or  in  trust  for  any  col- 
lege or  house  of  learning  within  the  same,  or  to  or  m 
the  said  four  universities  in  Scotland,  or  to  or  in  trust 
said  colleges  of  Eaton,  Westminster  and  WirK'he*ter,  or  tut 
of  them,  for  the  purposes  aforesaid,  unless  the  same  shall  have 
been  bequeathed  or  given  or  shall  hereafter  be  bequeathe!  or 
given  for  auy  term  of  years  or  other  limited  term,  any  li*  ® 
usage  to  the  contrary  hereof  in  any-wise  notwithstanding. 


■ 
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II.  And  it  is  hereby  further  enacted,  that  if  any  bookseller, 
printer  or  other  person  whatsoever,  from  and  after  the  twenty- 
fourth  day  of  June  one  thousand  seven  huudred  and  seventy- 
five,  shall  print,  reprint  or  import,  or  cause  to  be  printed,  re- 
printed or  imported,  any  such  book  or  books,  or,  knowing  the 
same  to  be  so  printed  or  reprinted,  shall  sell,  publish  or  expose 
to  sale,  or  cause  to  be  sold,  published  ur  exposed  to  sale,  any 
Mel)  book  or  books,  then  such  offender  or  oll'euders  shall  for- 
feit such  Wok  or  books,  and  all  and  every  sheet  or  sheets 
being  part  of  such  book  or  books,  lo  the  university,  college  or 
house  of  learning  resjiectively  to  whom  the  copy  of  such  book 
or  books  shall  have  been  bequeathed  or  given  as  aforesaid, 
who  shall  forthwith  damask  and  make  waste  paper  of  them; 
and  further,  that  every  such  offender  or  offenders  shall  forfeit 
one  penny  for  every  sheet  which  shall  bo  found  in  his,  her  or 
their  custody  either  printed  or  printing,  published  or  exposed 
to  sale,  contrary  to  the  true  intent  and  meaning  of  this  Act, 
the  OM  moiety  thereof  to  the  King's  most  excellent  Maje-iy, 
Ins  heirs  and  successors,  and  the  other  moiety  thereof  lo  any 
person  or  persons  who  shall  sue  for  the  same  ;  to  be  recovered 
in  any  of  his  Mnjesty's  courts  of  record  at  Westminster,  or  in 
the  Court  of  Session  in  Scotland,  by  action  of  debt,  bill,  plaint 
or  information,  in  which  no  wager  of  law,  essoin,  privilege  or 
protection,  or  more  than  one  imparlance  shall  be  allowed. 

III.  Provided  nevertheless,  that  nothing  in  this  Act  shall 
extend  lo  grant  any  exclusive  right  otherwise  than  so  long  as 
the  books  or  copies  belonging  to  the  said  universities  or  rol- 
>  are  printed  only  at  their  own  printing  presses  within  (he 
said  universities  or  colleges  respectively,  and  for  their  sole 
benefit  and  advantage;  and  that  if  any  university  or  college 
shall  delegate,  grant,  lease  or  sell  their  copy  rights,  or  exclu- 
sive rights  of  printing  the  books  hereby  granted,  or  any  part 
thereof,  or  shall  allow,  permit  or  authorise  any  person  or  per- 
sons, or  bodies  corporate,  to  print  or  reprint  the  same,  that 
then  the  privileges  hereby  granted  are  to  become  void  and  of 
no  effect,  in  the  same  manner  as  if  this  Act  had  not  been 
made  ;  but  the  said  universities  and  colleges  as  aforesaid  shall 
nevertheless  have  a  right  to  sell  such  copies  so  bequeathed  or 
given  as  aforesaid,  in  like  manner  as  any  author  or  authors 
now  may  do  under  (be  provisions  of  the  statute  of  the  eighth 
year  of  her  Majesty  Queen  Anne.1 

i  8  Anne,  c.  19,  repealed  by  5  &  6  Vict  c.  45,  a.  1. 


After  June  24, 
177f>,  person* 
prtROM  or  Mil- 
Init  men  book* 
(flail  forlclt  Oi« 
mui»,  and  alto 
lrf.  for  erery 
a  licet  ; 


tine  moiety  to 
hi*  Mnj.sty  and 
the  niher  to  the. 
prosecutor. 


Nothing  In  thla 
Art  lo  extend  to 
grout  any  ax- 
i-Uixir*  ritftjt 
longer  than 
■HBB  Ixtokii  ara 
printed  at  the 
prMM,  fif  tbc 
uotrrrvsltica. 


UDlrendtle*  may 
•ell  copy  right* 
in  like  manner 
a*  any  author. 
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No  person  *oh- 
ject  to  prnnltiM 
for  jTt u tiutr.  Ac. 
book*  n  I  randy 
hci| in-ill li,  ,i    iiii- 
leaa  they  lie  en- 
tered before 
June  24, 1775. 


All  book*  that 
ma>  hereafter  be 

br<|Ur«tlinl  muit 
be  regixteretl 
within  two 
utotHhjM  after 
Kiii'li  bequest 
(hall  Ue  kinrrii 


M.  to  be  paid  for 
each  entry  in  the 
register  book, 
which  may  be  In- 
spected without 
fee. 


Clerk  to  give  a 
certificate,  being 

paUtW. 


If  clerk  refute  or 
neglect  to  make 
entry,  Ac, 


proprietor  of 
•ucb  copy  riKht 
to  bare  like  ben- 
efit aa  if  ouch 
entry  hid  been 


IV.  And  whereas  many  persons  may  through  v. 
,  offend  against  this  Act  unless  some  provision  !*•  made  ■ 
by  the  property  of  every  such  l>ook  as  is  intended  by  this  Art 
to  be  secured  to  the  said  universities,  colleges  and  Imam  of 
learning  within  the  same,  and  to  the  said  universities  in  Scot- 
land, and  to  the  respective  colleges  of  Eaton,  Westminster 
and  Winchester,  may  be  ascertained  and  known  :  lie  it 
fore  enacted  by  the  authority  aforesaid,  that  nothing  in 
Act  contained  shall  be  construed  to  exteud  to  subject  jutv 
bookseller,  printer  or  other  person  wh 
ures  or  penalties  batata  mentioned  for  or  by  reason  of 
printing  or  reprinting,  importing  "r  exposing  to  sale,  any  I 
or  books  unless  the  title  to  the  copy  of  tor  book* 

which  lias  or  have  been  already  bequeathed  or  given  to  any  of 
the  said  universities  or  colleges  aforesaid  t»e  entered  in  the 
jvjisur  book  of  the  Company  of  Stationers  kept  for  that  pur- 
pose,  iti  such  manner  as  hath  been  usual,  on 
the  twenty-fourth  day  of  June  one  thousand  seven  hur 
and  seventy-live,  and  of  all  and  every  such  book  or  books l 
may  or  shall  hereafter  be  bequeathed  or  given  as  aforesaid 
entered  in  such  register  within  the  space  of  two  month*  after 
any  such  bequest  or  gift  shall  have  come  to  the  knowledge  of 
the  vice  chancellors  of  the  said  universities,  or  head- 
and  colleges  of  learniug.  ox  of  the  principal  of  any  of  the 
four  universities  respectively;  for  every  of  which  entries  mj 
he  made  as  aforesaid  the  sum  id  sixpence  shall  be  paid,  and  i 
more ;  which  said  register  book  shall  and  may.  nt  all 
able  and  convenient  times,  be  referred  to  and  inspected 
any  bookseller,  printer  or  other  person,  without  any  fee 
reward  ;  and  the  clerk  of  the  said  Company  of  Stationers  i 
when  and  as  often  as  thereunto  required,  give  acertilV 
his  hand  of  such  entry  or  entries,  and  far  every  m 
rate  may  take  ft  fee  not  exceeding  sixpence. 

V.   And  be  it  further  enacted,  that  if  the  clerk  of  Uw  Mid 
Company  of  Stationers  for  the   time    being  shall  refute  <W 
neglect  to  register  or  make  such  entry  or  entrie*  or 
such   certificate,  being  thereunto  required   by 
either  of  the  said  universities  or  colleges  aforesaid,  lawfully 
authorised  for  that  purpose,  then  either  of  the  said 
ties  or  colleges  aforesaid,  being  the  pi  of  »ucb 

right  or  copy  rights  .id  (notice  being  fu-t   B 

such  refusal  by  an  advertisement  iu  the  Gazette), 
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the  like  benefit  as  if  such  entry  or  entries,  certificate  or  cer-  made,  and  the 

clerk  ahall  forfeit 

tificates  had  been  duly  made  and  given ;  and  the  clerk  so  aw. 
refusing  shall  for  every  such  offence  forfeit  twenty  pounds  to 
the  proprietor  or  proprietors  of  every  such  copy  right,  to  be 
recovered  in  any  of  his  Majesty's  courts  of  record  at  West- 
minster, or  in  the  Court  of  Session  in  Scotland,  by  action  of 
debt,  bill,  plaint  or  information,  in  which  no  wager  of  law, 
essoin,  privilege,  protection,  or  more  than  one  imparlance 
shall  be  allowed. 

VII.  And  be  it  further  enacted  by  the  authority  aforesaid,  Evidence  and 
that  if  any  action  or  suit  shall  be  commenced  or  brought 

against  any  person  or  persons  whatsoever  for  doing  or  caus- 
ing to  be  done  anything  in  pursuance  of  this  Act,  the  defend- 
ants in  such  action  may  plead  the  general  issue  aud  give  the 
special  matter  in  evidence  [a] ;  and  if  upon  such  action  a  ver- 
dict or,  if  the  same  shall  be  brought  in  the  Court  of  Session 
in  Scotland,  a  judgment  be  given  for  the  defendant,  or  the 
plaintiff  become  nonsuited  and  discontinue  his  action,  then  the 
defendant  shall  have  and  recover  his  full  costs,  for  which  he 
shall  have  the  same  remedy  as  a  defendant  in  any  case  by 
law  hath. 

VIII.  And  be  it  further  enacted  by  the  authority  afore-  pubUekAot, 
said,  that  this  Act  shall  be  adjudged,  deemed  and  taken  to  be 

a  Publick  Act,  and  shall  be  judicially  taken  notice  of  as  such 
by  all  judges,  justices  and  other  persons  whatsoever,  without 
specially  pleading  the  same. 


17  Geo.  III.  c.  57. 

An  Act  for  more  effectually  securing  the  Property  of  Prints  to 
Inventors  and  Engravers^  by  enabling  them  to  sue  for  and 
recover  Penalties  in  certain  Cases. 

[3  Rev.  Stat.  130.]  [1777.] 

Whekeas  an  Act  of  Parliament  passed  in  the  eighth  year  of  Preamble. 

Recital  of  Acts 

the  reign  of  his  late  Majesty  King  George  the  Second,  intit-  8  Geo.  2.  [c.  is.] 
nled  **  An  Act  for  the  encouragement  of  the  arts  of  desiguing, 
engraving  and  etching  historical  and  other  prints,  by  vesting 

[a  So  much  as  relates  to  plea  of  general  issue,  rep.,  Stat.  Law  Iter. 
A»t  1RAI.I 
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and  7  Geo.  8. 
a.  IS 


Aft«r  June  24, 

tny  ta- 
gTKVwr.  &c,  ch»ll| 
Within  the  time 
limited  b*  the 
afurraiid  \etn, 

"fetch, 
Ac  any  print 
without  the  oon- 
»eut  of  the  pro- 
prietor, ha  uutfl 
be  liable  to  dam- 
ape*  and  double 
COkU. 


-mm 


the  properties  thereof  iu  the  inventors  and  enji 
the  time  therein  mentioned:"  Ami  whereas  1^ 
Parliament  passed  in  the  seventh  year  of  the  reign  of  his 
present  Majesty,  for  amending  and  rendering  more  effectual 
the  aforesaid  Act,  and  for  other  purposes  therein  raeuti 
it  was  (among  other  things)  enacted,  that  from  find  after  the 
day  of  .Jumiary  one  thousand  seven  hundred  and  sixty -seven  all 
and  every  person  or  persons  who  should  engrave,  etch  or  work 
in  mezzotinto  or  chiaro  oscuro,or  cause  to  be  engraved,  etched 
or  worked  any  print  taken  from  any  picture,  drawing,  model 
or  sculpture,  either  ancient  or  modern,  should  have  mid  were 
thereby  declared  to  have  the  benefit  and  protection  of  the  add 
former  Act  ami  that  Act,  for  the  term  therein-after  mentioned, 
in  like  nmnner  as  if  such  print  had  been  graved  or  drawn 
from  the  original  design  of  such  graver,  etcher  or  drangnt*- 
mini :  A i ul  whereas  the  said  Acts  have  not  effectually  an- 
swered the  pur|>oses  for  which  they  were  intended,  and  it  is 
necessary  for  the  encouragement  of  artists,  and  for  securing 
to  them  the  property  of  and  in  their  works,  and  for  the 
vuiieemeut  and  improvement  of  the  aforesaid  arts,  th.it 
further  provisions  should  he  made  as  are  herein-after 
turned  and  contained  :  May  it  therefore  please  your 
that  it  may  be  enacted,  and  be  it  enacted  by  the  E 
excellent  Majesty,  by  and  with  the  advice  and  con- 
lordl  spiritual  and  temporal,  and  commons,  in  this  pi 
Parliament  assembled,  and  by  the  authority  of  the  same, 
from  and  after  the  twenty-fourth  day  of  June  one  I 
seven  hundred  and  seventy-seven,  if  any  engraver. 
printseller  or  other  person  shall,  within  the  t. 
the  aforesaid  Acts  or  either  of  them,  engrave,  etch  01  » 
or  cause  or  procure  to  be  engraved,  etched  or  worked 
mezzotinto  or  chiaro  oscuro  or  otherwise,  or  in  any  oi 
manner  copy  in  the  whole  or  in  part,  by  van 
or  diminishing  from  the  main  design, or  shall  print,  repiini 
import  for  sale,  or  cause  or  procure  to  be  printed,  Ftp 
or  imported  for  sale,  or  shall  publish,  sell  or  of. 
of,  or  cause  or  procure  to  be  published,  sold  or  otiu 
posed  of,  any  copy  or  copies  of  any  historical  print  or 
or  any  print  or  prints  of  any  portrait,  con versati' 
or  architecture,  map,  chart  or  plan,  or  any  other  print  Of 
prints  whatsoever,  which  hath  or  bare  been  or  shall  b«  «• 
graved,  etched,  drawn  or  designed   in   any  part  oi 
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Britain,  without  the  express  consent  of  the  proprietor  or 
proprietors  thereof  first  had  mid  obtained  in  writing  signed  by 
him,  her  or  them  respectively,  with  Ida,  her  or  their  o«  u  hand 
or  hands,  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  then  every  such  proprietor  or  proprietors 
■•Lull  and  may,  by  and  in  a  special  action  upon  ihe  case  to  be 
brought  against  the  person  or  persons  so  offending,  recover 
such  damages  as  a  jury  on  the  trial  of  such  action,  or  on  the 
execution  of  a  writ  of  inquiry  thereon.  shall  give  or  assess, 
with  double  costs  of  suit,  [Rep.,  Stat.  Law  Rev. 
Act,  1SG1.]1 


54  Geo.  III.  c.  56. 


An   Act  to  amend  and  render  more  effectual  an  Act  of  Hit 
<ent  Majesty  for  encouraging   the   Art  of  making  uetO 
M'deU  and  Gifts  of  Busts,  and  other  Things  therein  men- 
tioned, and  for  giving  further  Encouragement  to  such  Arts. 

[5  Rev.  Stat.  291.]  [18th  May  1814.] 

Wmi'.keas  by  an  Act  passed  in  the  thirty-eighth  year  of  the   h«-i-»i  of«o«©. 

of  his  present  Majesty,  intituled  "An  A<  <>ur- 

aging  the  art  of  making   Hew  models   :ind   easts  of  bn-ls   and 

other  things  therein  mentioned,"  the  sole   right  and   property 

thereof  were  vested  in  the  original  proprietors  for  a  time 

;in  sjiecified  :  *  And  whereas  the  provisions  of  the  said 

having  been  found  ineffectual  for  the  purpo-es  thereby 

■  led,  it  is  expedient    to  amend  the  same,  and  to  make 

■  >ilicr   provisions  and   regulations  for   the   encouragement  of 

'1  to  secure  to  them  the  profits  of  end  in  ibeii  works, 

for  the  advancement  of  the  said  arts:  May  it  therefore 

please  your  .Majesty  that  it  may  be  enacted,  and  l>e  it  enacted 

by  the  King's  most  excellent  Majesty,  by  and  with  the  advice 

and  consent  of  the  lords  spiritual  and  temporal,  and  commons 

in  tlii*  present  Parliament  assembled,  and  by  the  authority  of 

the  same,  that  from  and  after  the  passing  of  tMl  A<t  every    *v.m  r*~\nt  of 

tin  i  i  Ull*  Art  lh*  •««• 

person  or  persons  who  shall  make  or  cause  to  be  made  any   . 

new  and  original  sculpture,  or  model,  or  copy,  or  cast  of  the   ILaortcioai' 

much  is  relates  to  double  costs  repealed  Tde  provisions  of 
the  enirrnvmi;  Acts  are  extended  to  lithographs  by  16  4  10  Vict.  c. 
\i,  t.  1 4     -  690, 

«  88  Geo.  Ill  c.  7 1.  npsslsd  bj  24  4  26  Vict.  c.  101. 
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if  ulpture,  mod- 
el", copk*.  Hid 
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the  original  pro- 
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fan. 


Wnrlu  alr«ulr 
pul>llnh«d  undrt 
t  *.  i  >  ■  netted  Act, 
Tj"U-d  In  tlw 
proprietor*  fw 
14  J«M»* 


IVrmoa  putting 
for  tli  [i  I  mind 
coplc*  or  pir*t*d 


human  figure  or  human  figures,  or  of  any  bust  or 
any  pnrt  or  parts  of  the  human  figure,  clolbed  in 
otherwise,  or  of  any  animal  or  animals,  or  of  any  p 
of  any  animal  combined  with  the  human  figure  or 
or  of  any  subject  being  matter  of  invention  in  scul 
any  alto  or  basso-relievo  representing  any  of  the 
things  hereiu-before  mentioned,  or  any  cast  from  n 
human  figure,  or  of  any  part  or  parts  of  the  hnma 
of  any  east  from  nature  of  any  animal,  or  of  any  pj 
of  any  animal,  or  of  any  such  subject  containing  or 
ing  any  of  the  matters  and  things  he  rein -before 
whether  separate  or  combined,  shall  have  the  soh 
projrerty  of  all  and  in  every  such  new  and  original 
mould,  copy,  and  cast  of  the  human  figure  or  hum 
and  of  all  and  in  every  such  bust  or  busts,  and  of 
every  such  part  or  parts  of  the  human  figure,  cloth 
pery  or  otherwise,  and  of  all  and  in  e\ery  such 
original   sculpture,  model,  copy,  and  cast  re  preset 
animal  and  animals,  and  of  all  and  in  every  sui-h 
resenting  any  part  or  parts  of  any  animal  combintM 
human  figure  or  otherwise,  and  of  all  and  in  every 
and  original  sculpture,  model,  copy,  and  cast  of  ai 
being  matter  of  invention  in  sculpture, and  of  all  am 
such  new  and  original  sculpture,  model,  copy,  and  C 
or  basso-relievo  representing  any  of  the  matters 
herein-before  mentioned,  and  of  every  such  cast  fro 
for  the  term  of  fourteen  years  from  first  putting  fort 
lishing  the  same ;  provided  in  all  and  in  every  eas< 
prietor  or  proprietors  do  cause  his,  her,  or  their 
names,  with  the  date,  to  be  put  on  all  and  even 
and  original  sculpture,  model,  copy,  or  cast,  and  on  e1 
cast  from  nature,  before  the  same  shall  be  put  fort 
li&hed. 

II.  And  be  it  further  enacted,  that  the  sole  r 
property  of  nil  works,  which  Imve  been  put  fortli 
lished  under  the  protection  of  the  said  recited  Acl 
extended,  continued  to,  and  vested  in  the  respect  iv< 
tors  thereof  for  the  term  of  fourteen  years,  to  corami 
the  date  when  such  last  mentioned  works  respect  it 
put  forth  or  published, 

III.  And  be  it  further  enacted,  that  if  any  persn 
eons  shall,  within  such  term  of  fourteen  years,  make  c 
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cause  to  be  made  or  imported,  or  exposed  to  sale,  or  other-  «uu.  wtibin  u>« 
wise  disposed  of,  any  pirated  copy  or  ptraled  cast  of  any  such   iuhi*  u>  .i»ma«M 
new  and  original  sculpture,  or  model  or  copy,  or  cast  of  the  cm. 
human  RgWrl  or  liinn SO  figures, or  of  anv  Mich  bust  or  busts, or 
of  any  such  part  or  parts  of  the  human  figure,  clothed  in  drapery 
or  otherwise,  or  of  any  such  work  of  any  animal  or  animals,  or 
of  any  such  part  or  parts  of  any  animal  or  animals,  combined 
with  the  human  figure  or  othei-wi-e,  or  of  any  such  subject 
being  mutter  of  invention  in  sculpture,  or  of  any  Midi  alto  or 
basso  •  epresenting  any  of  the  matters  or  things  herewi- 

th mentioned,  or  of  any  such  cu»t  from  nature  as  afore- 
,  whether  such  pirated  copy  or  pirated  cast  be  produced 
by  moulding  or  copying  from  or  imitating  in  any  way  any  of 
the  matters  or  things  put  forth  or  published  under  the  pro  lec- 
tion of  thi«  Act,  or  of  any  works  which  have  been  put  forth 
or  published  under  the  protection  of  the  said  recited  Act,  the 
right  and  property  whereof  is  and  are  secured,  extended,  and 
protected  by  this  Act,  IB  any  of  the  cases  as  aforesaid,  lo  the 
detriment,  damage,  or  Io.»s  of  the  original  or  respective  pro- 
oi  or  proprietors  of  any  such  work*  ?o  pirated)  then  and 
in  all  Mich  Mini  the  said  proprietor  or  proprietors  or  their 
assignee  or  assignees  shall  and  may,  I >y  and  in  ;i  BpeoU  ac- 
tion upon  the  case  to  be  brought  against  the  person  or  persona 
so  offending,  receive  Midi  -1  :iiuuges  as  a  jury  on  a  trial  of  such 
-hall  give  or  assess,  together  with  double  costs  of  suit. 
[Rep..  0  &  6  Vict.  c.  97  s.  2.]  » 

IV.   Provided  nevertheless,  that  no  person  or  persons  who    Provteo  *>r  m» 
shall  or  may  hereafter  purchase  the  right  or  property  of  any    n*  row  right 
new  and  original  sculpture  or  model,  or  copy  or  cast,  or  of  any   uUf^.   •Pw*n- 
cast  from  nature,  or  of  any  of  the  matters  nnd  things  published 
under  or  protected  by  virtue  of  tin.-*  Act,  of  the  proprietor  or 
proprietors,  expressed  in  ■  deed  in  writing  signed  by  him,  her, 

tor  them  respectively,  with  his,  her,  or  their  own  hand  or 
hands,  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  shall  be  subject  to  any  action  for  copying  or  casting 
or  vending  (he  same,  anything  contained  in  this  Act  to  the 
contrary  notwithstanding. 

Y.    Provided  always,  and  be  it  further  enacted,  that  all   UmiteUooor 

acUucu. 

>ns  to  l<e  brought  as  aforesaid   ugaiusl   any  person  or  per- 
for   any  offence   committed    against    this   Act  shall   be 

1  So  much  as  relates  to  double  coata  repealed. 
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voted  In  tha 
proprietor*  for 
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»*W0«|  putting 
forth  ptrnffil 
copiaa  of  pirated 


human  figure  or  human  figures,  or  of  any  bust  or  bust*. 
any  port  or  purls  of  the  human  figure,  clothed  in  drapery  Of 
otherwise,  or  of  any  auirual  or  animals,  or  of  any  part  or  parts 
of  any  animal  combined  with  the  human  figure  or  otheri 
or  of  any  subject  being  matter  of  invention  in  sculpture,  or  i 
any  alto  or  basso-relievo  representing  any  of  the  mat  ten  or 
things  herein-before  mentioned,  or  any  cast  from  nat 
human  figure,  or  of  any  part  or  parts  of  the  human  figure.  < 
of  any  cast  from  nature  of  any  animal,  or  of  any  part  or 
of  any  animal,  or  of  any  such  subject  containing  or  repment- 
ing  any  of  the  matters  ami  things  herein-before  mcriti 
whether  separate  or  combined,  shall  have  the  sole  ri^ht 
property  of  all  and  in  every  such  new  and  original  sculp 
model,  copy,  and  cast  of  the  human  figure  or  burs 
and  of  all  and  in  every  inch  bust  or  boats,  and  of  all  mi 
every  such  part  or  porta  of  the  human  figure,  clothed  in  dra- 
pery or  otherwise,  and  of  all  ami  in  every  wuA 
original  sculpture,  model,  copy,  and  cast  represei 
animal  and  animals,  and  of  all  and  In  ttttrj  -utli  work 
n -«  niing  jinv  port  or  parts  of  any  animal  combined  wiih 
human  figure  or  otherwise,  and  of  all  and  in  every 
and  original  sculpture,  model,  copy,  and  cast  of  ai 
btAng  matter  of  invention  in  sculpture,  and  of  all  and  in  M 
such  new  and  original  sculpture,  model,  copy,  and  < 
or  basso-relievo  representing  any  of  the  or 

herein-before  mentioned,  and  of  every  such  cust  tin  I 
for  the  Jerm  of  fourteen  years  from  first  putting 
lishing  the  same  ;   provided  in  all  aud  iu  every  COM 
pi'ictor  or  proprietors  do  cause  his,  her,  or   their  name 
names,  with  the  date,  to  be  put  on  all  ai  *uch 

and  original  sculpture,  model,  copy.  or  cost,  and  on  every: 
cast  from  nature,  before  the  same  shall  be  put  forth  6T  pub- 
lished. 

II.    Aud  be   it  further  enacted,  that   the  sole  ri| 
property  of  all    works,  which   have   been   put  forth  or 
lished   under  the   protection  of  the   said    recited  A 
extended,  continued  to,  and  vested  in  the  respectn 
tors  thereof  for  the  term  of  fourteen  years,  to  comn, 
the  date  when  such  last  mentioned  works  re- 
pot forth  or  published. 

III.   And  be  it  further  enacted,  that  if  any  person  or 
sons  shall,  within  such  term  of  fourteen  years,  make  or  uaj 
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or  cause  to  be  made  or  imported,  or  exposed  to  sale,  or  other-  cut*,  within  the 
wise  disposed  of,  any  pirated  copy  or  pirated  cast  of  any  such  n*bi«  to'd*ma«*a 
new  and  original  sculpture,  or  model  or  copy,  or  cast  of  the  ££.  °* 
human  figure  or  human  figures,  or  of  any  such  bust  or  busts,  or 
of  any  such  part  or  parts  of  the  human  figure,  clothed  in  drapery 
or  otherwise,  or  of  any  such  work  of  any  animal  or  animals,  or 
of  any  such  part  or  parts  of  any  animal  or  animals,  combined 
with  the  human  figure  or  otherwise,  or  of  any  such  subject 
being  matter  of  invention  in  sculpture,  or  of  any  such  alto  or 
basso-relievo  representing  any  of  the  matters  or  things  herein- 
before mentioned,  or  of  any  such  cast  from  nature  as  afore- 
said, whether  such  pirated  copy  or  pirated  cast  be  produced 
by  moulding  or  copying  from  or  imitating  in  any  way  any  of 
the  matters  or  things  put  forth  or  published  under  the  protec- 
tion of  this  Act,  or  of  any  works  which  have  been  put  forth 
or  published  under  the  protection  of  the  said  recited  Act,  the 
right  and  property  whereof  is  and  are  secured,  extended,  and 
protected  by  this  Act,  in  any  of  the  cases  as  aforesaid,  to  the 
detriment,  damage,  or  loss  of  the  original  or  respective  pro- 
prietor or  proprietors  of  any  such  works  so  pirated,  then  and 
in  all  Buch  cases  the  said  proprietor  or  proprietors  or  their 
assignee  or  assignees  shall  and  may,  by  and  in  a  special  ac- 
tion upon  the  case  to  be  brought  against  the  person  or  persons 
so  offending,  receive  such  damages  as  a  jury  on  a  trial  of  such 
action  shall  give  or  assess,  together  with  double  costs  of  suit 
[Rep.,  5  A  6  Vict  c  97  s.  2.]  l 

IV.  Provided  nevertheless,  that  no  person  or  persons  who  Prortto  for  per- 
shall  or  may  hereafter  purchase  the  right  or  property  of  any  thTcopyriKht0* 
new  and  original  sculpture  or  model,  or  copy  or  cast  or  of  any  Jton.*  "  prop 
cast  from  nature,  or  of  any  of  the  matters  and  things  published 

under  or  protected  by  virtue  of  this  Act,  of  the  proprietor  or 
proprietors,  expressed  iu  a  deed  in  writing  signed  by  him,  her, 
or  them  respectively,  with  his,  her,  or  their  own  hand  or 
hands,  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  shall  be  subject  to  any  action  for  copying  or  casting 
or  vending  the  same,  anything  contained  in  this  Act  to  the 
contrary  notwithstanding. 

V.  Provided  always,  and  be  it  further  enacted,  that  all  Limitation  of 
actions  to  be  brought  as  aforesaid  against  any  person  or  per- 
sons  for  any  offence  committed   against  this  Act  shall  be 

1  So  much  as  relates  to  double  cost*  repealed. 
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commenced  within  six  calendar  months  next  after  the 

covery  of  every  such  offence,  and  not  afterwards. 

Aft*r  Dm  14  VI  Provided  always,  and  be  it  further  enacted,  iliat  from 

right''*)*"  return   and  immediately  after  the  expiration  of  (he  said  term  of  foor- 

proprietorViif         teen  years,  ihe  sole  right  of  making  and  disposing  of  «ch 

m  turihttiina       new  and  original  sculpture,  or  model,  or  copy,  or  cast  of  soy 

o    4jr«an.  of  the  matters  or  things  herein-before  mentioned,  shall  return 

to  the  person  or  persons  who  originally  made  or  caused  to  be 

made  the  came,  if  he  or  they  shall  be  theu  living,  for  the 

further  term  of  fourteen  years,  .  .  . 


3  &  4  Will.  IV.  c.  15. 


64  0*o.  a  e.  166. 
•  4. 
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An  Act  to  amend  the  Laws  relating  to  Dramatic  Li 
Property. 
[7  Rbv.  Stat.  355.]  [I  0th  Jcxe 

"Wmkkbas  by  an  Act  passed  in  the  fifty-fourth  year  of 
reign  of  his  late   Majesty  King  George  the  Third,  intituled 
"  An  Act  to  amend  the  several  Acts  for  the  encouragement 
of  learning  by  securing  the  copies  and  copyright  of  printed 
hooks  to  the  authors  of  such  books,  or  their  assigns,"  it  wai 
amongst  other  things  provided  and  enacted,  that  from  and 
alter  the  passing  of  the  said  Act  the  author  of  any  book  or 
books  composed, and  not  printed  or  published,  or  whi<h  should 
thereafter  be  composed  and  printed  and  published,  m4 
assignee  or  assigns,  should  faftTC   the  sole  lilierty  of  yx\ 
and  reprinting  such  hook  or  books  for  the  full  term  of  tw 
eight  years,  to  commence  from  the  day  of  first  publishing  tie 
same,  and  also,  if  the  author  should  be  living  at  the  ead  of 
that  period,  for  the  residue  of  his  natural  life:  And  wherni 
it  is  expedient  to  extend  the  provisions  of  the  said  Art :  I'-- 
it  therefore  enacted  by  the  King's  most  excellent  M 
and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  Parliament  hmb> 
bled,  ami  by  the  authority  of  the  same,  that  from  and  after  lW 
passing  of  this  Act  the  author  of  anj  pity 

opera,  faree,  or  any  other  dramatic  piece  or  entertainment, 
composed  and  not  printed  and  published  by  the  author  Lherw 
or  his  assignee,  or  which  hereafter  shall  be  composed  and  not 
printed  or  published  by  the  author  thereof  or  his  as»ignee,  of 
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the  assignee  of  such  author,  shall  have  as  his  own  property 

the  sole  lilierty  of  representing,  or  causing  to  be  represented, 

at  any  place  or  places  of  dramatic  entertainment  whatsoever, 

in  any  part  of  the  United  Kingdom  of  Great  Britain  and 

Ireland,  in  the  Isles  of  Man,  Jersey,  and  Guernsey,  or  in  any 

part  of  the  British  dominions,  any  such  production  as  aforesaid, 

not  printed  and  published  by  the  author  thereof  or  his  assignee, 

and  sliall  be  deemed  and  taken  to  be  the  proprietor  thereof; 

and  that  the  author  of  any  such  production,  printed  and  pub-  any0*ft^r  £EbU" 

lished  within  ten  years  before  the  passing  of  this  Act  by  the  ye"[*  °r  life  °f 

author  thereof  or  his  assignee,  or  which  shall  hereafter  be  so 

printed  and  published,  or  the  assignee  of  such  author,  shall, 

from  the  time  of  passing  this  Act,  or  from  the  time  of  such 

publication  respectively,  until  the  end  of  twenty-eight  years 

from  the  day  of  such  first  publication  of  the  same,  and  also, 

if  the  author  or  authors,  or  the  survivor  of  the  authors,  shall 

be  living  at  the  end  of  that  period,  during  the  residue  of 

his  natural  life,  have  as  his  own  property  the  sole  liberty  of 

representing,  or  causing  to  be  represented,  the  same  at  any 

such  place  of  dramatic  eutertainmeut  as  aforesaid,  and  shall 

be  deemed  and  taken  to  be  the  proprietor  thereof :  Provided  S«*  wh£»°p». 

nevertheless,  that  nothing  in  this  Act  contained  shall  prejudice,   T,°"£y  !ji  ^ 

alter,  or  affect  the  right  or  authority  of  any  person  to  represent  ***<  ^"""t  ''** 

or  cause  to  be  represented,  at  any  place  or  places  of  dramatic  *™h  rePre*'tlU- 

entertainment  whatsoever,  any  such  production  as  aforesaid, 

in  all  ca«es  in  which  the  author  thereof  or  his  assignee  shall, 

previously  to  the  passing  of  tins  Act,  have  given  his  consent 

to  or  authorized  such  representation  ;.but  that  such  sole  liberty 

of  the  author  or  his  assignee  shall  be  subject  to  such  right  or 

authority. 

II.  Aud  be  it  further  enacted,  that  if  any  person  shall,  Penalty  on  per- 

.  *°n*  representing 

during  the  continuance  of  such  sole  liberty  as  aforesaid,  con-  pi«*w«  contrary 

,       ,  ,  „  to  thU  Act. 

trary  to  the  intent  of  this  Act  or  right  of  the  author  or  bis 
assignee,  represent,  or  cause  to  be  represented,  without  the 
consent  in  writing  of  the  author  or  other  proprietor  first  had 
and  obtained,  at  any  place  of  dramatic  entertainment  within 
the  limits  aforesaid,  any  such  production  as  aforesaid,  or  any 
part  thereof,  every  such  offender  shall  be  liable  for  each  and 
every  such  representation  to  the  payment  of  an  amount  not 
less  than  forty  shillings,  or  to  the  full  amount  of  the  benefit  or 
advantage  arising  from  such  representation,  or  the  injury  or 
loss  sustained  by  the  plaintiff  therefrom,  whichever  shall  be 


658 


THE   LAW    OF    COPYRIGHT    AND    PLATRIGHT. 


Limitation  of 
MtfaM. 


Rxplimation  of 

WOf\U. 


snch 

luble 
»ort 


the  greater  damages,  to  the  author  or  other  proprietor  of  such 
production   so   represented    Contrary    to    the   true   intf-nt 
meaning  of  this  Act,   In  he  recovered,  together  with  doul 
costs  of  suit,1  by  such  author  or  other  proprietors,  in  any  court 
having  jurisdiction   in  such  cases  in  that  part  of  the 
United    Kingdom  or  of  the  British  dominions  in  which 
offence  shall  he  committed;  aud  in   every  such  proceeding 
where  the  sole  Liberty  of  inch  author  or  hit  ■■  a»  afore- 

said shall  he  subject   to  such  right  or  authority  as  aforesaid, 
it  shall  he  sufficient  for  the  pluintitf  to  state  that  he  has 
sole  liberty,  without  stating  the  same  to  be  subject  to  such 
right  or  authority,  or  otherwise  mentioning  the  same. 

III.  Provided  nevertheless,  and  he  it  further  am 
all  actions  or  proceedings  for  any  offence  or  injury  lhat 
I--  committed  against  this  Act  shall  be  brou,  !.  and 
inenced  within  twelve  calendar  mouths  next  aft' 
committed,  or  else  the  same  shall  be  void  and  of  no 

IV.  Ami    be   it  further   enacted,  that   whene . 
persons,  offenders,  or  others  are  spoken  of  in  this  Act  ir 
singular  number  or  in  the  masculine  gender,  the  - 
extend  to  any  number  of  persona  and  to  either  sex. 


5  &  6  Will.  IV.  c.  65. 
An  Act  for  preventing  the  Publication  of  Lectures  rithind 

<r/lt. 

[7  R«T.  Stat.  BW.]  [9th  SsCTSHM 

WSKREAfl  printers,  publishers,  and  other  persons  have 
quently  taken  the  liberty  of  printing  and   publishing  lector 
delivered    upon    divers    subject*   witliout    the    consent   of  the 

authors  of  such  lectures  or  the  persona  delivering  the  saw 
in  public,  to  die  great  detriment  of  such  aathoi  mrer 

Be  it  enacted  by  the  King's  most  excellent  Majesty,  bt 
With   the  advice  and  consent  of  the  lords  spiritual  and  te 
poral,  and  commons,  in  this  present  Parliament  acaeml 

Amhw of  !«••     and  hy  the  authority  of  the  same,  lhat  from  aud  after 
*S^.or.»hit>.'L.     day  of  September  one  thousand  eight  hundred  and  thirty-fif 
MtiuhiiKUMii.   l',e  «uthor  of  any  lecture  or  lectures,  or  the  person  to  «lwm 
he  hath  sold  or  otherwise  conveyed  the  copy  I  .  order 


1  Double  costs  taken  away  by  5  &  0  ".  •.  2. 
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to  deliver  the  same  in  any  school,  seminary,  institution,  or 
other  place,  or  for  any  other  purpose,  shall  have  the  sole  right 
and  liberty  of  printing  and  publishing  such  lecture  or  lectures ; 
and  that  if  any  person  shall,  by  taking  down  the  same  in  short  Penalty  on  othw 
hand  or  otherwise  in  writiug,  or  in  any  other  way,  obtain  or  iSgfi'.^Uctuwii 
make  a  copy  of  such  lecture  or  lectures,  and  shall  print  or  l  onl  *** 
lithograph  or  otherwise  copy  and  publish  the  same,  or  cause 
the  same  to  be  printed,  lithographed,  or  otherwise  copied  and 
published,  without  leave  of  the  author  thereof,  or  of  the  person 
to  whom  the  author  thereof  hath  sold  or  otherwise  conveyed 
the  same,  and  every  person  who,  knowing  the  same  to  have 
been  printed  or  copied  and  published  without  such  consent, 
shall  sell,  publish,  or  expose  to  sale,  or  cause  to  be  sold,  pub- 
lished, or  exposed  to  sale,  any  such  lecture  or  lectures,  shall 
forfeit  such  printed  or  otherwise  copied  lecture  or  lectures, 
or  parte  thereof,  together  with  one  penny  for  every  sheet 
thereof  which  shall  be  found  in  his  custody,  either  printed, 
lithographed,  or  copied,  or  printing,  lithographing,  or  copying, 
published  or  exposed  to  sale,  contrary  to  the  true  iutent  and 
meaning  of  this  Act,  the  one  moiety  thereof  to  his  Majesty,  his 
heirs  or  successors,  aud  the  other  moiety  thereof  to  any  person 
who  shall  sue  for  the  same,  to  be  recovered  in  any  of  his 
Majesty's  courts  of  record  in  Westminster,  by  action  of  debt, 
bill,  plaint,  or  information,  in  which  no  wager  of  law,  essoign, 
privilege,  or  protection,  or  more  than  one  imparlance,  shall 
be  allowed. 

II.  And  be  it  further  enacted,  that  any  printer  or  publisher  pmmKt  on 
of  any  newspaper  who  shall,  without  such  leave  as  aforesaid,  ibhanofMw*. 
print  and  publish  in  such  newspaper  any  lecture  or  lectures,  I^Mtnra 
shall  be  deemed  and  taken  to  be  a  person  printing  and  pub-  wlthont  '***•• 
li.-hing  without  leave  within  the  provisions  of  this  Act,  and 
liable  to  the  aforesaid  forfeitures  and  penalties  in  respect  of 
such  printing  and  publishing. 

IIL  And  be  it  further  enacted,  that  no  person  allowed  for  Pmons  hiring 
certain  fee  and  reward,  or  otherwise,  to  attend  and  be  present  iMtumnotoi 
at  any  lecture  delivered  in  any  place,  shall  be  deemed  and  UMMetTtopab- 
taken  to  be  licensed  or  to  have  leave  to  print,  copy,  and  pub-  u*h  them" 
lish  such  lectures  only  because  of  having  leave  to  attend  such 
lecture  or  lectures. 

IV.  Provided  always,  that  nothing  in  this  Act  shall  extend  Act  not  to  pro- 

*  ...  .  hitAt  the  publish- 

to  prohibit  any  person  from  printing,  copying,  and  publishing  log  of  iwturM 

any  lecture  or  lectures  which  have  or  shall  have  beeu  printed  or  mm  copyright 
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64  Oco.  8.  e.  156. 


and   pulili.shrtl   with   leave  of  the  authors    thereof 
assigueea,  and  whereof  the  time  liuth  or  shall   MAI 
within  which  the  sole  right  to  print  and  publish   the  sainc 
given  by  an  Act   pomed  in  the  eighth  year  of  tie 
8  Ann,  e.  21.  r»d    Queen  Anne,  intituled  "An   Act    for  the  OMOOTOgi 

learning,  by  vesting  the  copies  of  printed  books  iu  the  au 
or  purchasers  of  such  copies  during  the  times  therein 
tinned*"  and  l»y  anuther  Act  passed  in  the  fifty -four 
the  reign   of  Kbg   George  the  Third,  iutituled  *An  Ad 
aiiieiid  tie  \ct9  for  the  encouragement  of  In 

securing    the    copies   and   copyright  of  printed   books  to 
■ttthon  Of  MOB  Iwoks,  or  their  assigns,"  or  to  an- 
which  have  been  printed  or  published  before  the  passing 
this  Act.1 

V.  Provided  further,  that  nothing  in  this  Act  shall 
tn  any  lecture  or  lecture*,  or  the  printing,  copying 

iiv  lecture  of  k  •utes,  or  parts  thereof,  of  the  dehv 
of  which  notice  in  writing  ■hoH  DOl  have  been  given  tu 
juttiOM  living  within  live  miles  from  the  pbe 
lecture  or  lectures  shall  be  delivered  two  days  at  the  I 
before  delivering  the  same,  or  to  any  lecture  or  lecture*  tlelir- 
ered  in  any  university  Of  public  school  or  college,  Of  <>u  *nv 
public  foundation,  or  by  any  individual  in  virtue  of  or  accord- 
ing to  any  gift,  endowment,  or  foundation  ;  and  the!  the  U* 
relating  thereto  shall  remain  the  same  as  if  this  Act  had  M 
been  passed. 


Act  net  tn  extend 
to  lecture*  de- 
ItTervtl  »it!i"Ut 
notice  to  j  us  ■ 
lice*,  he, 


17  Qmo.  8.  e.  57. 


6  &7  Wn  i..  IV.  c.  59. 

An  Act  to  extend  the  Protectant   of   t  bfWrfafa  j 

Eiojraiintjs  to  freluit'l. 

[7  Rev.  Stat.  IOoo.]  [13th  August 

Whereas  an  Act  was  passed  in  the  seven  b 
reign  of  his  late  Majesty  King  George  tin     I 
"An  Act  for  more  effectually  securing  the  prop*-- 
to  inventors  ami  engravers,  by  enabling  them   to  m  for  and 
r   penalties  in  certain  cases:"  And  whereas  it  is  desir- 
able to  extend  the  provisions  of  the  said  Act  to  Inland:  he 

»  8  Anne,  c.  19,  and  64  Geo.  III.  a  156,  repealed  bv  6  k  I  Vict- 1 
46,  s.  1. 
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it  therefore  enacted  by  the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  from  and  after  the  pass-  PtotMom  of 

»  .  .  ,  welted  Act, 

ing  of  this  Act  all  the  provisions  contained  in  the  said  recited  extended  to 
Act  of  the  seventeenth  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  and  of  all  the  other  Acts  therein 
recited,  shall  be  and  the  same  are  hereby  extended  to  the 
United  Kingdom  of  Great  Britain  and  Ireland. 

II.  And  be  it  further  enacted,  that  from  and  after  the  pass-   Penalty  on  on- 

i*  i  •!!  graving  or  pnb- 

ing  of  this  Act,  if  any  engraver,  etcher,  pnntseller,  or  other  itohing  any  print 

,    „        ...       ,.,..,,,  ,  .,  .      ,    without  consent 

person  shall,  within  the  time  limited  by  the  aforesaid  recited  of  proprietor  in 
Acts,  engrave,  etch,  or  publish,  or  cause  to  be  engraved,  etched,  United  Kingdom. 
or  published,  any  engraving  or  print  of  any  description  what- 
ever, either  in  whole  or  in  part,  which  may  have  been  or  which 
shall  hereafter  be  published  in  any  part  of  Great  Britain  or 
Ireland,  without  the  express  consent  of  the  proprietor  or  pro- 
prietors thereof  first  had  and  obtained  in  writing,  signed  by 
him,  her,  or  them  respectively,  with  his,  her,  or  their  own 
hand  or  hands,  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  then  every  such  proprietor  shall  and  may, 
by  and  in  a  separate  action  upon  the  case,  to  be  brought  against 
the  person  so  offending  in  any  court  of  law  in  Great  Britain 
or  Ireland,  recover  such  damages  as  a  jury  on  the  trial  of  such 
action  or  on  the  execution  of  a  writ  of  inquiry  thereon  shall 
give  or  assess,  together  with  double  costs  of  suit.1 


5  &  6  Vict.  c.  45. 

An  Act  to  amend  the  Law  of  Copyright. 

[8  Rev.  Stat.  1152.]  [1st  July  1842.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  copy- 
right, and  to  afford  greater  encouragement  to  the  production 
of  literary  works  of  lasting  benefit  to  the  world :  .  .  . 

II.  And  be  it  enacted,  that  in  the  construction  of  this  Act  interpretation  of 

Act. 

the  word  "  book  "  shall  be  construed  to  mean  and  include  every  "  Book." 
volume,  part  or  division  of  a  volume,  pamphlet,  sheet  of  letter- 
press, sheet  of  music,  map,  chart,  or  plan  separately  published ; 
that  the  words  "dramatic  piece"  shall  be  construed  to  mean   piece."* 
1  Double  costs  taken  away  by  6  &  6  Vict.  c.  97,  s.  2. 
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"Copyright." 


u  Prnonal  n?p- 
nMobitiTe." 


1  Awlun*. ' 


••  BrlHjuh  domin- 
ion*." 


Kmlonwire  of 
tmn  of  copy- 
right Id  any 
book  bemftar 
to  >»■  published 
il)  H»e  lifetime 
of  the  author  | 


or  an»r  the 
author*  dratb. 


In  ra»»  ft  -uK>- 
duting  copy- 
right,  the  term 


and  include  every  tragedy,  comedy,  play,  opera,  I 
scenic.  muMcal,  or  dramatic  eutertaiument :    that   tl 
"copyright "  shall  he  construed  to  mean   the  sole  Bnd  exclu- 
sive liberty  of  [muting  or  otherwise  multiplying 
subject  to  which  the  said  word  is  herein  applied  ;  that 
words  u  personal  representative  "  shall  be  construed  to 
and  include  every  executor,  administrator,  and   Ml 
entitled  to  administration \  that  the  word  ** assigns "  shall 
construed  to  mean  and  include  every  person  in  whom 
interest  of  an  author  in  copyright  shall  be  vestf'd,  wlietl; 
derived  from  such  author  before  or  after  the  publi 
any  book,  sind  whether  acquired  by  sale,  gift,  bequest,  or  \>\ 
operation  of  law,  or  otherwise  ;  that  the  words  "  Briti 
ions"  shall  l*  construed  to  mean  and  include  all  parts,  of 
United  Kingdom  of  Great  Britain  and  Ireland,  the   [i 
JerWV  and  (iuernsey,  :i  1 1  parti  of  the  Hast  and  West  ll 
and  all  the  eolnnies,  settlements,  itnd  possesions  of  the  croi 
which  now  are  or  hereafter  may  be  acquired  ;   aud  that  irbf 
ever  in  this  Act,  In  describing  any  person,  matter,  or  tliii 
the  word  importing  the  singular  number  or  the  masculi 
gender  only   is   used,  the  same  shall  la?    understood   to  in- 
clude and  to  he  applied  to  several   persons   as   weli 
persoii,  and  females  as  well  as  males,  and  several    n 
things  as  well  as  one  matter  or  thing,  respectively,  oldest  lh» 
shall  be  something  in  the  subject  or  context  repugna' 
construction. 

III.  Aud  he  it  enacted,  that  the  copyright   in 

which  shall  after  the  passing  of  this  Act  be  published  in  d 

lifetime  of  its  author  shall  endure  for  the  natural  life 

author,  and  for  the  further  term  of  seven  j 

at   the  time   of  his  death,  and"  shall   be   the  PfOpeTtJ 

author  and  his  assigns:  Provided  al way-,  ti  <«id 

of  seven  years  shall  expire  before  the  end  of  t 

from  the  first  publication  of  such  iMiok.  the  copyright 

that  case  endure  fur  such  period  of  forty-two  >  ears :  ami  ll« 

the  copyright  in  every  book  which  shall  be  published  after  it 

death  of  its  author  shall  endure  for  the  term  of  fom  4 

from  the  first  publication  thereof,  and  shall  be  the  pro 

the  proprietor  of  the  author's  manuscript  from  which  inch  I*** 

shall  he  lirst  published,  and  his  assigns. 

IV.  And  whereas  it  is  just  to  extend  the  benefits  of  rl 
to  authors  uf  books  published  before  the  puling  titer- 
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in  which  copyright  still  subsists :  Be  it  enacted,  that  the  copy-   to  be  extended 
right  which  at  the  time  of  passing  this  Act  shall  sub.-ist  in  any   «haii  belong  to 
book  theretofore  published  (except  as  hereiu-after  mentioned)    othe?coMidcn- 
shall  be  extended  and  endure  for  the  full  term  provided  by   MturafiUe  and 
this  Act  in  cases  of  books  thereafter  published,  and  shall  be   ^hwwe u 
the  property  of  the  person  who  at  the  time  of  passing  of  this   ^'rsuo?  or  tot 
Act  shall  be   the   proprietor  of  such   copyright:    Provided   {JEttSHSkn. 
always,  that  in  all  cases  in  which  such  copyright  shall  belong   ^"bVtwm'tb* 
in  whole  or  in  part  to  a  publisher  or  other  person  who  shall   J^^^""1 
have  acquired  it  for  other  consideration  than  that  of  natural 
love  and  affection,  such  copyright  shall  not  be  extended  by 
this  Act,  but  shall  endure  for  the  term  which  shall  subsist 
therein  at  the  time  of  passing  of  this  Act,  and  no  longer, 
unless  the  author  of  such  book,  if  he  shall  be  living,  or  the 
personal  representative  of  such  author,  if  he  shall  be  dead,  and 
the  proprietor  of  such  copyright,  shall,  before  the  expiration 
of  such  term,  conseut  and  agree  to  accept  the  benefits  of  this 
Act  in  respect  of  such  book,  and  shall  cause  a  minute  of  such 
consent  in  the  form  in  that  behalf  given  in  the  schedule  to  this 
Act  annexed  to  be  entered  in  the  book  of  registry  herein-after 
directed  to  be  kept,  in  which  case  such  copyright  shall  endure 
for  the  full  term  by  this  Act  provided  in  cases  of  books  to  be 
published  after  the  passing  of  this  Act,  and  shall  be  the  prop- 
erty of  such  person  or  persons  as  in  such  minute  shall  be 
expressed. 

V.  And  whereas  it  is  expedient  to  provide  against  the  sup-  Judicial  com- 
pression of  books  of  importance  to  the  public :  Be  it  enacted,  privy  council 
that  it  shall  be  lawful  for  the  judicial  committee  of  her  Ma-  republication  <*r 
jesty's  privy  council,  on  complaint  made  to  them  that  the  pro-  proprietor »-'  * 
prietor  of  the  copyright  in  any  book  after  the  death  of  its  author   f£h*afterdea\h 
has  refused  to  republish  or  to  allow  the  republication  of  the  rf  tb*  author- 
same,  and  that  by  reason  of  such  refusal  such  book  may  be 

withheld  from  the  public,  to  grant  a  licence  to  such  complain- 
ant to  publish  such  book,  in  such  manner  and  subject  to  such 
conditions  as  they  may  think  fit ;  and  that  it  shall  be  lawful 
for  such  complainant  to  publish  such  book  according  to  such 
licence. 

VI.  And  be  it  enacted,  that  a  printed  copy  of  the  whole  of  cop|M  0r  books 
every  book  which  shall  be  published  after  the  passing  of  this  {£, p^ago?' 
Act,  together  with  all  maps,  prints,  or  other  engravings  belong-  au'gifbMq'uwit' 
ing  thereto,  finished  and  coloured  in  the  same  manner  as  the  ^{t^  within 
best  copies  of  the  same  shall  be  published,  aud  also  of  any  sec-  c"rtaln  UnM*  at 
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tli*  Brlitnh 


Mlllll-  flf    d«"liT- 

cr ini!  ..<(!.<  at 

febi  Hn 

KUU1 


A  eopy  of  every 
book  to  be  dr- 
H»«red  within  a 
month  id'  r 
demand  to  the 
f>l!U-rr  of  Hi.- 
8l«(k>ner<  i'um- 

finny,  for  the  fol- 
BWUfl  libraricH : 
i  •  I. hi  at 
Oxford,  the  pub- 

In-   lll'iir*   ill 
Cum  bridge,  the 
Fru-nlty  of  AJto- 
vnU*  at  Kdln- 
Imiyli,  anil  dial 

•.  r..i- 
lege,  HuWirj 


ond  nr  subsequent  edition  which  shall  l>e  so  publi 

additions  or  alterations,  whether  kite  MM   shall   I>e  in   bCl 

or  in  the  maps,  prints,  or  other  engravii 
therein,  rod  whether  the  first  edition  <>f  tuA  \m>o\s.  shall 
been  published  before  01  after  the  pawing  <>f  ibi*  Act,  m»»i 
of  any  second  or  subsequent  edition  of  every  book  of  wl 

the  tirst  or  some  preceding  edition  >1im1I  do!  have  been  ilei 
ered  for  the  use  ol  the   British   Museum,  Ixtund.  - 
Btifehed  together)  and  upon  the  l>est  paper  on  which  the 
filial!  be  printed,  shall  within  one  calemW  month  after  the  daj 
on  which  any  Mich  boolt  shall  first  be  sold,  published, or  otTrred 

Je  wiihin  tin-  hills  of  mortality,  or  within  three  oalen<! 
month*.  If  the  same  shrill  riot  he  sol, I.  published, 

Bale  in  any  other  put  of  the  United  Kingdom, or  w iihiu  rsn h 

calendar  months  alter  the  same  shall  first  In-  soso\  publi»hi 

or  offered  for  tale  in  any  other  pail  of  the  Hut.-: 

be  delivered  on  behalf  of  the  publisher  thereof,  at  the  Brit 

Museaua, 

VII.  And  be  it  emoted,  that  <\-  j  hook  whi< 
under  the  provision*  of  this  Act  onght  to  be  delivered  sssfor 
said  shall  be  delivered  at  the  British  Museum  1» •; . 
hours  of  ten  it i  the  forenoon  utid  ftmr  in  the  afternoon  -mi  hi 

lept  Buuday,  Ash  Wednesday  .  < rood  Friday,  an  I 
mas  Day.  to  one  of  the  officers  of  the  said  museum,  or  to  son 
parson  authorised  by  the  trustees  of  Lhc  laid  nnseoni  torec*i 
the  same  ;  and  such  officer  or  other  person  receiv  i 
is  hereby  required  to  give  a  receipt  in  writing  for  li 
and  such  delivery  Khali  to  all  intents  and  purposes  be  deeOK 
to  be  good  and  sufficient  delivery  under  the  provisions  of 
A.  i. 

VIII.  And  be  it  enacted,  that  a  copy  of  the  a  hi 
book,  and  of  any  second  or  subsequent  edition  - 
containing  additions  and  alteration  r  w  itb  tdi 
prints  belonging  thereto,  which  after  the  j  o 

shall  be  published,  shall,  on  demmid  thereof  in  writii 
the  place  of  abode  of  the  publisher  thereof  ad  uny  turn 

twelve   mouths  next  nfter   the  publication   then 
band  of  the  officer  of  the   Company  of  Stationer*  l 
from  lime  to  time  be  appointed  by  the  said  company 
purposes  of  this  Act,  or   under  the  band  of  ;imv 
thereto  authorised  by  the  persona  or  bodies  politic.! 
porate,  proprietors  and  managers  of  the  lib 
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(videlicet,)  the  Bodleian  library  at  Oxford,  the  public  li- 
brary at  Cambridge,  the  library  of  the  Faculty  of  Advo- 
cates at  Edinburgh,  the  library  of  the  College  of  the  Holy 
and  Undivided  Trinity  of  Queen  Elizabeth  near  Dublin, 
be  delivered,  upon  the  paper  of  which  the  largest  number 
of  copies  of  such  book  or  edition  shall  be  printed  for 
sale,  in  the  like  condition  as  the  copies  prepared  for  sale  by 
the  publisher  thereof  respectively,  within  one  month  after 
demand  made  thereof  in  writing  as  aforesaid,  to  tiie  said  offi- 
cer of  the  said  Company  of  Stationers  for  the  time  being, 
which  copies  the  said  officer  shall  and  he  is  hereby  required 
to  receive  at  the  hall  of  the  said  company,  for  the  use  of  the 
library  for  which  such  demand  shall  be  made  within  such 
twelve  months  as  aforesaid ;  and  the  said  officer  is  hereby 
required  to  give  a  receipt  in  writing  for  the  same,  and 
within  one  month  after  any  such  book  shall  be  so  delivered 
to  him  as  aforesaid  to  deliver  the  same  for  the  use  of  such 
library. 

IX.  Provided  also,  and  l>e  it  enacted,  that  if  any  publisher  Pabiinhin  m»y 
shall  he  desirous  of  delivering  the  copy  of  such  book  as  shall   to  the  libraries, 
be  demanded  on  behalf  of  any  of  the  said  libraries  at  such  stntionen  Com- 
library,  it  shall  be  lawful  for  him  to  deliver  the  same  at  such  p*ny' 
library,  free  of  expense,  to  such  librarian  or  other  person  au- 
thorized to  receive  the  same  (who  is  hereby  required  in  such 

case  to  receive  and  give  a  receipt  in  writing  for  the  same)  ; 
and  such  delivery  shall  to  all  intents  and  purposes  of  this  Act 
be  held  as  equivalent  to  a  delivery  to  the  said  officer  of  the 
Stationers  Company. 

X.  And  be  it  enacted,  that  if  any  publisher  of  any  such   Penalty  for  de- 

ii  <•  ii  ,.  .  -  iii       ftiult  In  deltTW 

book,  or  of  any  second  or  subsequent  edition  of  any  such  book,  inn  «>pt«*  for  th* 
shall  neglect  to  deliver  the  same  pursuant  to  this  Act,  he  shall  bnrk*. 
for  every  such  default  forfeit,  besides  the  value  of  such  copy 
of  such  book  or  edition  which  he  ought  to  have  delivered,  a 
Bam  not  exceeding  five  pounds,  to  be  recovered  by  the  libra- 
rian or  other  officer  (properly  authorized)  of  the  library  for 
the  use  whereof  such  copy  should  have  been  delivered,  in  a 
summary  way,  on  conviction  before  two  justices  of  the  pence 
for  the  county  or  place  where  the  publisher  making  default 
shall  reside,  or  by  action  of  debt  or  other  proceeding  of  the 
like  nature,  at  the  suit  of  such  librarian  or  other  officer,  in 
any  court  of  record  in  the  United  Kingdom  ;  in  which  action, 
if  the  plaintiff  shall  obtain  a  verdict,  he  fhall  recover  his  costs 
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riifbr  amy  b* 
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reasonably  incurred,  to  be  taxed  as  between  attorney  at 
client. 

XI.  And  be  it  enacted,  tint  a  book  of  registry,  wherein 
tuny  be  registered)  u  berein-after  enacted,  the  propri 
in  the  copyright  of  books, and  assignments  thereof,  and  in 
mnlie  and  musieal  pJCCOli  whether  in  manuscript  or  otiierwi 
and  licences  affecting  such  copyright,  *>lmll  be  kept  at  tJie 
of  the   Stationers    Company  by  die   officer   appointed   liv 
said  company  for  the   purjioses   of  this   Act,  and  »ha|]  at 

convenient  times  be  open  to  the  inspection  of  any  persou,< 

payment  of  one  shilling  for  every  entry  which  *haJI  be 
for  or  inspected  in  the  said  liook ;  and  that  such  olh 
whenever  thereunto  reasonably  required,  give  a  copy  of 
entry  in  such  book,  certified  under  his  hand,  and  inipr 
with   the   stamp    of  the   said  company,    to   lie    provided 
them   lor  that  purpose,  and  which  they  an-  herein   rrtpiir 
to  provide,  to  any  person  requiring  the  snm-,  <>n  payment 
him  iff  the  sum  of  five  shillings;   and  snejh  COfliei  SO 
aud  impressed  shall  be  received  in  evidence  in  all  o 
in  all  summary  proceedings,  and  shall  he  prima,  bete  proof' 
the   proprietorship  or   assignment  of  copyright   or  1 
therein  expressed,  hut  subject  to  be  rebutted  by  <•: 
aud  in   the  case  of  dramatic  or  mu-ieal  pieces  shall  W  pr 
facie  proof  of  the  right  of  representation  or  performance, 
ject  to  be  rebutted  a9  aforesaid. 

XII.  And  he  it  enacted,  that  if  any  person  shall  w 
make  or  cause  to  be  made  any  false  entry  in  the  regis! ry  l*>"k 
nt  'the  Stationers  Company,  or  shall  wilfully  prod  no.  or    ,..>- 
to  be  tendered  in  evidence  any  paper  falsely  purport i 
a  ropy  of  any  entry  in  the  said  liook,  he  shall  be  gu 
indictable  misdemeanor,  ami  shall  he  punished  a< 

XIII.  And  be  it  enacted,  that  after  the  passing  ol  tin* 
it  shall  be  lawful  for  the  proprietor  of  copyright  in 
heretofore  published,  or  in  any  book  hereafter  to 

to  make  entry  in  the  registry  book  of  the  Statin; 

of  the   title  of  such  book,  the  time  of  the  first  pu 

thereof,  lite  name  and  place  of  abode  of  the  publ 

ami   the  name   and   place  of  abode  of  the   proprietor  of 

copyright  of  the   said   Imiok,  or  of  any  pOU 

right,  in  the  form  in  that   behalf  given  in  the  SCfaedu 

Act   annexed,  upon   payment,  of  the   sum   of  fivi 

the  officer  of  the  said  company  \  and  that  it  shall  be  la*M 
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for  every  such  registered  proprietor  to  assign  his  interest,  or 
any  portion  of  his  interest  therein,  by  making  entry  in  the 
said  book  of  registry  of  such  assignment,  and  of  the  name 
and  place  of  abode  of  the  assignee  thereof,  in  the  form  given 
in  that  behalf  in  the  said  schedule,  on  payment  of  the  like 
sum ;  and  such  assignment  so  entered  shall  be  effectual  in 
law  to  all  intents  and  purposes  whatsoever,  without  being 
subject  to  any  stamp  or  duty,  and  shall  he  of  the  same  force 
and  effect  as  if  such  assignment  had  been  made  by  deed. 

XIV.  And  be  it  enacted,  that  if  any  person  shall  deem  f2£%& 
himself  aggrieved  by  any  entry  made  under  colour  of  this  Act  #0117  in  the  book 

00  *        J  /  of  registry  may 

in  the  said  book  of  registry,  it  shall  be  lawful  for  such  person  apply  to  a  court 

of  law  In  term, 

to  apply  by  motion  to  the  Court  of  Queen's  Bench,  Court  of  or  judge  in  «u». 

_  ,„  r*  .    w,      ,  .  .  Hon,  who  may 

Common  Fleas,  or  Court  of  Exchequer,  iu  term  time,  or  to  order  *uch  entry 
apply  by  summons  to  any  judge  of  either  of  such  courts  in  expunged. 
vacation,  for  an  order  that  such  entry  may  be  expunged  or 
varied;  and  that  upon  any  such  application  by  motion  or 
summons  to  either  of  the  said  courts,  or  to  a  judge  as  afore- 
said, such  court  or  judge  shall  make  such  order  for  expunging, 
varying,  or  confirming  such  entry,  either  with  or  without  costs, 
as  to  such  court  or  judge  shall  seem  just ;  and  the  officer  ap- 
pointed by'the  Stationers  Company  for  the  purposes  of  this 
Act  shall,  on  the  production  to  him  of  any  such  order  for  ex- 
punging or  varying  any  such  entry,  expunge  or  vary  the 
same  according  to  the  requisitions  of  such  order. 

XV.  And  be  it  enacted,  that  if  any  person  shall,  in  any  Remedy  tor  the 
part  of  the  British  dominions,  after  the  passing  of  this  Act,  by  action  on  the 
print  or  cause  to  be  printed,  either  for  sale  or  exportation, 

any  book  in  which  there  shall  be  subsisting  copyright,  with- 
out the  consent  in  writing  of  the  proprietor  thereof,  or  shall 
import  for  sale  or  hire  any  such  book  so  having  been  unlaw- 
fully printed  from  parts  beyond  the  sea,  or,  knowing  such 
book  to  have  been  so  unlawfully  printed  or  imported,  shall 
sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be  sold,  pub- 
lished, or  exposed  to  sale  or  hire,  or  shall  have  in  his  posses- 
sion, for  sale  or  hire,  any  such  book  so  unlawfully  printed  or 
imported,  without  such  consent  as  aforesaid,  such  offender 
shall  be  liable  to  a  special  action  on  the  case  at  the  suit  of 
the  proprietor  of  such  copyright,  to  be  brought  in  any  court 
of  record  in  that  part  of  the  British  dominions  in  which  the 
offence  shall  be  committed  :  Provided  always,  that  in  Scotland 
such  offender  shall  be  liable  to  an  action  in  the  court  of  ses- 
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sion  in  Scotland,  which  shall  nntl  may  he  brought  and 
cured   in    tlie   same   manner    in    which   any  other 
damages  to  the  like  amount  may  be  brought  and  [HiHUlltlll 
there. 

XVI.  And  be  it  enacted,  that  after  the  jinking  oft! 
in  any  action  brought  within  the  British  dominions  agah>»t 
any  person  for  printing  any  such  Iwok  for  sale.  hire,  or 
Imitation,  or  for  importing,  pelting,  publishing,  or  r.\i 
-ah-  or  hire,  or  causing  to  be  Imported,  told,  published,  or 
posed  to  sale  or  hire,  any  such  hook,  the  defendant, 
ii>ir   thereto,  shall    give   to   (he  plaintiff  :i  notice  in  writing 
any  objections  on  which  he  means  to  rely  on  the  trial  of*' 
action;  and  if  tin-  nature  of  his  defence  be,  that    th 
iu  such  action  was  not  the  author  or  fir*t  pub 
book  in  which  he  shall  by  such  action  claim  OOpyrigtot,  »' 
not  the  proprietor  of  the  copyright  therein, OT  tit 
person  than  the  plaintiff*  was  the  author  or  first 
rach  book,  or  is  the  proprietor  of  tin  ..  then 
the  defe&daat  shall   specify   in   BOOB    ROttOC 

penOP  win i  be  alleges  to  have   beet)   the   author  or  first  pub- 
lisher of  such  book,  or  the  proprietor  of  the  t  therein, 
ther  with  the   title  of  mh.-Ii  1>ook.  and  the  time  when  and 
the  place  where  such  book  w a*  lir-t  published,  M  lbs 
defendant  in  such  action  shall  not  at  the  trial  og  of 
such  action  he  allowed  to  give  anj  evidence  that   the   [iIuJuHff 
in   MiHi    action  was  not    the  author  or   first  publisher  of  tie 
book  in  which  he  claims  such  copyright   as  at                 l  tlut 
be  was  not  (he  proprietor  of  the  copyright   therein;  andst 
such  trial  or  hearing  no  other  objection  shall  he  allowed  to  St 
made,  on  behalf  of  such  defendant  than  the  objection 
such  notice,  or  that  any  other  person  was  the  author  or 
publisher  of  such   hook,  or  the  proprietor  of 
therein,  than   the  jiorson  specified   in  such  not 
evidence  in    support  of  his   defence   any  Other    boot 

substantially  corresponding  in  title,  time,  and  i  pebB> 

catiou,  with  the  title,  time,  and  plaoe  lyeeUed  in  such  nudes. 

XVII.  And  be  it  enacted,  that  after  the  | 
it  shall  not  be  lawful  for  any  person,  no4  being  tie 
of  the  Copyright,  or  some  person  authorized  by  him.  to  b 
into  any  pnrt  of  the  United  Kingdom,  or  into  any  other  jort 
of  the  British  dominions,  fur  sale  or   bin  Bled  bnok 
firel  composed  or  written  or  printed  and  published  in  snj  part 
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of  the  said  United  Kingdom,  wherein  there  shall  be  copyright,  eimwhere,  under 

and  reprinted  in  any  country  or  place  whatsoever  out  of  the   wtur/thereTt 

British  dominions ;  and  if  any  person,  not  being  such  pro-  HUu  double  the 

prietor  or  person  authorized  as  aforesaid,  shall  import  or  bring,  Tmlne' 

or  cause  to  be  imported  or  brought,  for  sale  or  hire,  any  such 

printed  book,  into  any  part  of  the  British  dominions,  contrary 

to  the  true  intent  and  meaning  of  this  Act,  or  shall  knowingly 

sell,  publish,  or  expose  to  sale  or  let  to  hire,  or  have  iu  his 

possession  for  sale  or  hire,  any  such  book,  then  every  such  book  Bookrnmy  be 

shall  be  forfeited,  and  shall  be  seized  by  any  officer  of  customs  of  cuntuna  or 

or  excise,  and  the  same  shall  be  destroyed  by  such  officer ;  and 

every  person  so  offending,  being  duly  convicted  thereof  before 

two  justices  of  the  peace  for  the  county  or  place  iu  which  such 

book  shall  be  found,  shall  also  for  every  such  offence  forfeit 

the  sum  of  ten  pounds,  and  double  the  value  of  every  copy 

of  such  book  which  he  shall  so  import  or  cause  to  be  imported 

into  any  part  of  the  British  dominions,  or  shall  knowingly 

sell,  publish,  or  expose  to  sale  or  let  to  hire,  or  shall  cause  to 

be  sold,  published,  or  exposed  to  sale  or  let  to  hire,  or  shall 

have  in  his  possession  for  sale  or  hire,  contrary  to  the  true 

intent  and  meaning  of  this  Act,  five  pounds  to  the  use  of  such 

officer  of  customs  or  excise,  and  the  remainder  of  the  penalty 

to  the  use  of  the  proprietor  of  the  copyright  in  such  book. 

XVIII.  And  be  it  enacted,  that  when  any  publisher  or  •  Copyright  in  en- 
other  person  shall,  before  or  at  the  time  of  the  passing  of  this  p£rioScSi!%ud 
Act,  have  projected,  conducted,  and  carried  on,  or  shall  here-  in°a  mSm,  re- 
after  project,  conduct,  and  carry  on,  or  be  the  proprietor  of  Minee.0'  "**" 
any  encyclopaedia,  review,  magazine,  periodical  work,  or  work 
published  iu  a  series  of  books  or  parts,  or  any  book  whatso- 
ever, and  shall  have  employed  or  shall  employ  any  persons  to 
compose  the  same,  or  any  volumes,  parts,  essays,  articles,  or 
portions  thereof,  for  publication  in  or  as  part  of  the  same,  and 
such  work,  volumes,  parts,  essays,  articles,  or  portions  shall 
have  been  or  shall  hereafter  be  composed  under  such  employ- 
ment, on  the  terms  that  the  copyright  thereiu  shall  belong  to 
such  proprietor,  projector,  publisher,  or  conductor,  and  paid 
for  by  such  proprietor,  projector,  publisher,  or  conductor,  the 
copyright  in  every  such  encyclopaedia,  review,  magazine,  peri- 
odical work,  and  work  published  in  a  series  of  books  or  parts, 
and  in  every  volume,  part,  essay,  article,  and  portion  so  com- 
posed and  paid  for,  shall  be  the  property  of  such  proprietor, 
projector,  publisher,  or  other  conductor,  who  shall  enjoy  the 
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same  rights  as  if  he  were  the  actual  author  thereof,  and 
have  snrh  term  of  copyright  therein  as  i*  given  to  the  iitilhor? 
of  bonks  by  this  Act;  except  only  that  in  the  case  of  essays, 
articles,  or  portions  forming  part  of  and  first  published  ia  re- 
views, magazines,  or  other  periodical  works  of  a  like  nnt 
;iH«r  the  term  of  twenty-eight  years  from  the  Bret  public 
thereof  respectively  the  right  of  publishing  the  same 
separate  form  shall  revert  to  the  author  for  the  remainder 
the  term  given  by  this  Act:  Provided  always.  ;i 
terru  of  twenty-eight  years  the  said  proprietor,  projector. 
li&ber,  or  conductor  shall  not  publish  any  such  essay,  art 
or  portion  separately  or  singly  without  the  consent  pre\i 
obtained  of  the  author  thereof,  or  his  assigns  :  Provid<  <1 
that  nothing  herein  contained  shall  alter  or  after  t  i 
any  prison  who  shall  have  been  or  who  shall  be  so  empk 
as  aforesaid  to  publish  any  6iich  his  composition  in 
form,  who  by  any  contract,  express  or  implied,  may 
served  or  may  hereafter  reserve  to  himself  such  right;  bat 
every  author  reserving,  retaining,  or  having  such  right 
be  entitled  to  the  copyright  in  rack  composition  v. 
lished  in  a  separate  form,  according  to  tin-  I 
dice  to  the  right  of  such  proprietor,  projector,  pul 
••.inductor  as  aforesaid. 

XIX,  Aud  be  it  enacted,  that  the  proprietor  of  the  cof 
right  in  any  encyclopedia,  review,  magazine,  periodical  wor 
or  other  work  published  in  a  series  of  books  or  parts,  shall  l« 
entitled  to  all  the  benefits  of  the    n 
Hall  under  this  Act,  on  entering  in  the  said  1km .k  <-t 
the  title  of  such  encyclopedia,  review,  period 
other  work  published  in  a  series  of  books  or  pan- 
tile first  publication  oT  the  first  volume.  Dumber,  or  part  ih»r 
of,  or  of  the  first  number  or  volume  first  published  *ft>r  ik 
passing  of  this  Act  in  any  such  work  which   ihtil   have 
published  heretofore,  and  the  name  and  place  <>!'  shod 
proprietor  thereof,  and  of  the   publisher   thereof,  wb- 
publisher  shall  not  also  be  the  proprietor  thereof. 

XX.  And  whereas  an  Act  was  passed  in  the  third 
the  reign  of  his  late  Majesty,  to  ameud  the  law  n' 
dramatic  literary  property,  and  it  is  expedient  to  e.\ 
term  of  the  sole  liberty  of  representing  dramatic  piece*  gh< 
bj  that  Act  to  the  full  time  by  this  Act  provided  for  the 
timianee  of  copyright :  And  w  hereai  it  is  expedient  to 
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to  musical  compositions  the  benefits  of  that  Act,  and  also  of 
this  Act :  Be  it  therefore  enacted,  that  the  provisions  of  the  ProvMotu  of  re- 
said  Act  of  his  late  Majesty,  and  of  this  Act,  shall  apply  to  thu  Act  shall 
musical  compositions ;  and  that  the  sole  liberty  of  represent-  ^  comporiuoDi ; 
ing  or  performing,  or  causing  or  permitting  to  be  represented  "ty  (/represent- 
or performed,  any  dramatic  piece  or  musical  composition,  shall   phUa'udmn- 
endure  and  be  the  property  of  the  author  thereof,  and  his  Sirio^sbaiiire- 
assigns,  for  the  term  of  this  Act  provided  for  the  duration  StaiVming 
of  copyright  in  books ;  and  the  provisions  hereiu-before  en-  H-Vi^^ded*7" 
acted  in  respect  of  the  property  of  such  copyright,  and  of  b' tU* Aot- 
registering  the  same,  shall  apply  to  the  liberty  of  representing 
or  performing  any  dramatic  piece  or  musical  composition,  as 
if  the  same  were  herein  expressly  re-enacted  and  applied 
thereto,  save  and  except  that  the  first  public  representation 
or  performance  of  any  dramatic  piece  or  musical  composition 
shall  be  deemed  equivalent,  in  the  construction  of  this  Act,  to 
the  first  publication  of  any  book :  Provided  always,  that  in 
case  of  any  dramatic  piece  or  musical  composition  in  manu- 
script, it  shall  be  sufficient  for  the  person  having  the  sole 
liberty  of  representing  or  performing  or  causing  to  be  rep- 
resented or  performed  the  same,  to  register  only  the  title 
thereof,  the  name  and  place  of  abode  of  the  author  or  com- 
poser thereof,  the  name  and  place  of  abode  of  the  proprietor 
thereof,  and  the  time  and  place  of  its  first  representation  or 
performance. 

XXI.  And  be  it  enacted,  that  the  person  who  shall  at  any   Proprietors  of 
time  have  the  sole  liberty  of  representing  such  dramatic  piece  matic°repre«ra- 

,  ...         .     i,  |  j        .        ..  j.  tations shall haw 

or  musical  composition  shall  nave  and  enjoy  the  remedies  given  aii  the  remedies 
ami  provided  in  the  said  Act  of  the  third  and  fourth  years  of  wm? 4.7c  16. 
the  reign  of  his  late  Majesty  King  William  the  Fourth,  passed 
to  amend  the  laws  relating  to  dramatic  literary  property,  dur- 
ing the  whole  of  his  interest  therein,  as  fully  as  if  the  same 
were  re-enacted  in  this  Act. 

XXII.  And  be  it  enacted,  that  no  assignment  of  the  copy-  Assignment  of 

.i-  .,  ..  „  .7  ,  .  copyright  of  a 

right  of  any  book  consisting  of  or  containing  a  dramatic  piece  dramatic  piece 

•     i  .  .  t    ii    .       i     i  i  .  not  to  con»ey  the 

or  musical  composition  shall  be  holden  to  convey  to  the  as-  right  of  repre- 
rignee  the  right  of  representing  or  performing  such  dramatic 
piece  or  musical  composition,  unless  an  entry  in  the  said  reg- 
istry book  shall  be  made  of  such  assignment,  wherein  shall  be 
expressed  the  intention  of  the  parties  that  such  right  should 
pass  by  such  assignment. 

XXIII.  And  be  it  enacted,  that  all  copies  of  any  book  shall  become  the 
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property  of  th« 
proprietor  of  the 

copyright.  hdiI 
m»)  b»  recovered 
by  ac  liou. 


No  proprietor  of 
copyright  earn. 

mvnring  after 
thi<  Act  MmLI 
PM  RI  p-nictwdi 
for  any  Infringe- 
in. 11'  i>dore 
■nuking  vii try  Iq 
ttaw  book  or 
regiitry. 


Proviso  for  ilrm- 
Btatio  pleve*. 


Copyright  *hall 
be  personal  prop- 
erty. 


General  l«u». 


wherein  there  shall  be  copyright,  and  of  which  entry 
have  been  made  in  the  said  registry  book,  and  \a  bich 
been  unlawfully  printed  or  Imported  without  the  conseu 
the  registered  proprietor  of  such  copyright  in  writing 
his  hand  first  obtained,  slicdl  be  deemed  t<»  be  lb« 
tlie  proprietor  of  such  copyright,  ami  who  shall  be  regi* 
en  such;  tad  iach  i  I  proprietor  shall,  after  d 

thereof  in  writing,  be  entitled  to  sue  for  and  ree 
or  daaugea  for  tin-  detenlion  thereof  in  n  action  •  ■ 
from  any  party  who  bhall  detain  the  >;ime,or  to  i 
cover  damages  for  the  conversion  thereof  in  an  action 

XXIV.  And  he  it  enacted,  that  no  pi 
in  any  hook  which  shall  he  first  published  "Her 
this  Act  shall  maintain  any  action  or  suit,  at  Inw  or 
or  any  summary  proceeding,  in  respect  of  any  i  i .  J  i  ingemc 
such  copyright]   unless  he  shall,   before  comineociog 
action,  suit,  or  proceeding,  have  caused  an  entr\ 
hi  the    book  Of  registry  Of  the    Stationers    Coin] 
book,  pursuant,   to   this  Aol  i    Provided   always,  th  it  I 
Biou  to  make  such  entry  shall  not  affect  the  copyright  iu 
book,  but  only  the  right  to  sue  or  proceed  in  rcsj  • 
infringement  thereof  as  aforesaid  i  Provided  ft]* 
herein  contained  shall  prejudice  the  remedies  which 
printer  of  the  sole  liberty  of  representing 
shall  have  by  virtue  of  the  Act  passed  in  the  third  year  of 
reign  of  his  late  Majesty  I v i 1 1 j»  William  the  Fourth,  to  am< 
the  laws  relating  to  dramatic  literary  property,  or  < 
although   no  etitry  shall   be   made   in    the   book   of  registry 
aforesaid. 

XXV.  And  be  it  enacted,  that  all  copyright  rhall  be  deemed 
personal  property,  and  shall  be  transmissible  bj  bee,    • 
in  case  of  intestacy,  •ball  he  subjl 

tributioii  as  other  personal  property,  and  in  Scotland  shall  be 
deemed  to  he  personal  and  moveable  estate. 

XXVI.  And  be  it  enacted,  that  if  any  action  or  suit  •haB 
be   commenced   or   brought  against   any    [>• 
whomsoever  for  doing  or  causing  to  be  done  nnything 
suauce  of  this  Act,  the  defendant  or  defend  kcfa  a**'1 
may  plead  the  genu                                            noJ  matter 
evidence;  and  if  ujwn  such  action  n  verdict  shall  be  g 
the  defendant,  or  the  plaintiff  shall  ,  or  dis- 
continue his  action,  then  the  defendant  shall  bare  and  recPW 
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his  full  costs,  for  which  he  shall  have  the  same  remedy  as  a  c<»u. 
defendant  in  any  case  by  law  hath  ;  and  that  all  actions,  suits,  Limitation  or 
bills,  indictments,  or  informations  for  any  offence  that  shall  be 
committed  against  this  Act,  shall  be  brought,  sued,  and  com- 
menced within  twelve  calendar  months  next  after  such  offence 
committed,  or  else  the  same  shall  be  void  and  of  none  effect ; 
provided  that  such  limitation  of  time  shall  not  extend  or  be  except  action*. 

*  Jtc.  in  respect  of 

construed  to  extend  to  any  actions,  suits,  or  other  proceed-  the  deiwery  of 

.  ,  books. 

ings,  which  under  the  authority  of  this  Act  shall  or  may  be 
brought,  sued,  or  commenced  for  or  in  respect  of  any  copies 
of  books  to  be  delivered  for  the  use  of  the  British  Museum,  or 
of  any  one  of  the  four  libraries  herein-before  mentioned. 

XX  VII.  Provided  always,  and  be  it  enacted,  that  nothing  Saring  the  rights 
in  this  Act  contained  shall  affect  or  alter  the  rights  of  the  two  sitiea,  and  the 
universities  of  Oxford  and  Cambridge,  the  colleges  or  houses   wwtminster,  "' 
of  learning  within  the  same,  the  four  universities  in  Scotland, 
the  college  of  the  Holy  and  Undivided  Trinity  of  Queen 
Elizabeth  near  Dublin,  and  the   several   colleges  of  Eton, 
Westminster,  and  Winchester,  in  any  copyrights  heretofore 
and  now  vested  or  hereafter  to  be  vested  in  such  universities 
and  colleges  respectively,  anything  to   the   contrary  herein 
contained  notwithstanding. 

XXVIII.  Provided  also,  and  be  it  enacted,  that  nothing  in  flaring  a*  to  sub- 
this  Act  contained  shall  affect,  alter,  or  vary  any  right  sub-  contracts*  and 
anting  at  the  time  of  passing  of  this  Act,  except  as  herein  •ng^nne 
expressly  enacted ;  and  all  contracts,  agreements,  and  obliga- 
tions made  and  entered  into  before  the  passing  of  this  Act, 

and  all  remedies  relating  thereto,  shall  remain  in  full  force, 
anything  herein  contained  to  the  contrary  notwithstanding. 

XXIX.  And  be  it  enacted,  that  this  Act  shall  extend  to   Extent  of  Act. 
the  United  Kingdom  of  Great  Britain  and  Ireland,  and  to 

every  part  of  the  British  dominions. 


Schedule  to  which  the  preceding  Act  refers. 

No.  1. 

Fohx  of  Minute  of  Consent  to  be  entered  at  Stationers  Hall. 

We,  the  undersigned,  A.  B.  of  the  author  of  a  certain  book, 

intituled  Y.  Z.  [or  the  personal  representative  of  the  author,  as  the 
case  may  be],  and  C.  D.,  of  do  hereby  certify,  that  wc  have 
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consented  and  agreed  to  accept  the  benefits  of  the  Act  passed  in  the 
fifth  year  of  the  reign  of  Her  Majesty  Queen  Victoria,  cap.  ,for 
the  extension  of  the  term  of  copyright  therein  provided  by  the  Mid 
Act,  and  hereby  declare  that  such  extended  term  of  copyright  therein 
is  the  property  of  the  said  A.  B.  or  C.  D. 

Dated  this  day  of         18    . 

Witness  .  (Signed)  A.B^C.b. 

To  the  Registering  Officer  appointed  by  the  Stationers  Company. 


No.  2. 

FORM  of  REQUIRING  ENTRY  OF  PROPRIETORSHIP. 

I,  A.  B.  of  do  hereby  certify,  that  I  aa 

the  proprietor  of  the  copyright  of  a  book,  intituled  Y.  Z.,  and  I  here- 
by require  you  to  make  entry  in  the  register  book  of  the  Stationer* 
Company  of  my  proprietorship  of  such  Copyright,  according  to  the 
particulars  underwritten. 


Title  of  Book. 

Name  of  Publisher, 

and 
Place  of  Publication. 

Name  and  Place  of 

Abode  of  the 

Proprietor  of  the 

Copyright 

Date  of 
Flrrt  Pnblkatkn. 

YZ 

A.B. 

Dated  this  day  of  18    . 

Witness,  C.  D.  (Signed) 


A.B. 


No.  3. 
Original  Entry  of  Proprietorship  of  Copyright  of  a  Booi. 


Time  of  making 
the  Entry 


Title  of  Book. 


Y.Z. 


Name  of  the 
Publisher,  and 

Place  of 
Publication. 


A.B. 


Name  and  Place 

of  Abode  of 

the  Proprietor 

of  the 

Copyright. 


CD. 


DateofFtnt 
Publication. 
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No.  4. 

Form  of  Concurrence  of  the  Party  assigning  in  any  Book 
previously  registered. 

I,  A.  B.  of  being  the  assigner  of  the  copyright  of  the 

book  hereunder  described,  do  hereby  require  you  to  make  entry  of 
the  assignment  of  the  copyright  therein. 


Titta  of  Book. 

Aarigser  of  the  Copyright. 

Aarigne*  of  Copyright. 

Y.Z. 

A.  B. 

CD. 

Dated  this 


day  of       18 


(Signed) 


A.B. 


No.  5. 

Form  of  Entry  of  Assignment  of  Copyright  in  any  Book  pre- 
viously registered. 


D»te  of  Entry. 

Title  or  Book. 

Amdgner  of  the 
Copyright 

Awigne*  of  Copyright. 

[Set  out  the  title 
of  the  book,  and 
refer  to  the  page 
of  the  registry 
book   in   which 
the  original  en- 
try of  the  copy- 
right thereof  is 
made.] 

A.B. 

CD. 

7  &  8  Vict.  c.  12. 
An  Act  to  amend  the  Law  relating  to  International  Copyright. 

[9  Rev.  Stat.  224.]  [10th  Mat  1844.] 

[Section  1  recites  1  &  2  Vict,  c  59,  which  is  designated  as 
the  International  Copyright  Act ;  5  &  6  Vict.  c.  45,  designated 
as  the  Copyright  Amendment  Act ;  3  &  4  Will.  IV,  c  15,  des- 
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Repeal  of  Inter- 
national Copy- 
right Act.  1*2 
Vfct.  c,  69. 


Her  Majesty,  by 
order  In  council, 
may  direct  that 
author*,  kc.  of 
worke  (list  pub- 
lished In  foreign 
countries  shall 
have  copyright 
therein  within 
her  Majesty 'a 
dominions  for 
any  term  not 
exceeding  that 
for  which  au- 
thors, fcc.  of 
like  works  first 

Cublisbed  in  the 
nited  Kingdom 
would  be  entitled 
to  copyright. 


ignated  as  the  Dramatic  Literary  Property  Act ;  8  Geo.  If. 
c.  13,  7  Geo.  III.  c  38,  17  Geo.  III.  c.  57,  and  6  &  7  Will. 
IV.  c.  59,  designated  as  the  Engraving  Copyright  Act* ;  and 
38  Geo.  III.  c.  71  (repealed  by  24  &  25  Vict.  c.  101),  and 
54  Geo.  III.  c.  56,  designated  as  the  Sculpture  Copyright 
Acts.  It  then  declares :]  And  whereas  the  powers  vested  hi 
her  Majesty  by  the  said  International  Copyright  Act  are 
iusufficient  to  enable  her  Majesty  to  confer  upon  authors  of 
books  first  published  in  foreign  countries  copyright  of  the  like 
duration,  and  with  the  like  remedies  for  the  infringement 
thereof,  which  are  conferred  and  provided  by  the  said  Copy- 
right Amendment  Act  with  respect  to  authors  of  books  first 
published  in  the  British  dominions;  and  the  said  International 
Copyright  Act  does  not  empower  her  Majesty  to  confer  any 
exclusive  right  of  representing  or  performing  dramatic  pieces 
or  musical  compositions  first  published  in  foreign  countries 
upon  the  authors  thereof,  nor  to  extend  the  privilege  of  copy- 
right to  prints  and  sculpture  first  published  abroad;  and  it 
is  expedient  to  vest  increased  powers  in  her  Majesty  in  this 
respect,  and  for  that  purpose  to  repeal  the  said  International 
Copyright  Act,  and  to  give  such  other  powers  to  her  Majesty, 
and  to  make  such  further  provisions,  as  are  herein-after 
contained :  Be  it  therefore  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that 
the  said  recited  Act  herein  designated  as  the  International 
Copyright  Act  shall  be  and  the  same  is  hereby  repealed. 
[Rep.,  Stat.  Law  Rev.  Act,  1874  (No.  2).] 

II.  And  be  it  enacted,  that  it  shall  be  lawful  for  her  Majesty, 
by  any  order  of  her  Majesty  in  council,  to  direct  that,  as 
respects  all  or  any  particular  class  or  classes  of  the  following 
works,  (namely,)  books,  prints,  articles  of  sculpture,  and  other 
works  of  art,  to  be  defined  in  such  order,  which  shall  after  a 
future  time,  to  be  specified  in  such  order,  be  first  published 
in  any  foreign  country  to  be  named  in  such  order,  the  authors, 
inventors,  designers,  engravers,  and  makers  thereof  respec- 
tively, their  respective  executors,  administrators,  and  assigns, 
shall  have  the  privilege  of  copyright  therein  during  such  period 
or  respective  periods  as  shall  be  defined  in  such  order,  not 
exceeding,  however,  as  to  any  of  the  above-mentioned  works, 
the  term  of  copyright  which  authors,  inventors,  designers, 
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engravers,  and  makers  of  the  like  works  respectively  first 
published  in  the  United  Kingdom  may  be  then  entitled  to 
under  the  herein-before  recited  Acts  respectively,  or  under 
any  Acts  which  may  hereafter  be  passed  in  that  behalf.1 

III.  And  be  it  enacted,  that  in  case  any  such  order  shall  if  the  order 

applied  to  books, 

apply  to  books,  all  and  singular  the  enactments  of  the  said  the  copyright 

A         •   ,  ,  »  ■.      „  ,  .         -.         ,        law  as  to  book! 

Copyright  Amendment  Act,  and  of  any  other  Act  for  the  fir*t  pubiubed  in 

time  being  in  force  with  relation  to  the  copyright  in  books  »baii  apply  to 

first  published  in  this  country,  shall,  from  and  after  the  time  which  tb«  order 

so  to  be  specified  in  that  behalf  in  such  order,  and  subject  to  ™r^%ith"ce£ 

sach  limitation  as  to  the  duration  of  the  copyright  as  shall  be  ta,n  •*cepUon*' 

therein  contained,  apply  to  and  be  in  force  in  respect  of  the 

books  to  which  such  order  shall  extend,  and  which  shall  have 

been  registered  as  herein-after  is  provided,  in  such  and  the 

same  manner  as  if  such  books  were  first  published  in  the 

United  Kingdom,  save  nnd  except  such  of  the  said  enactments, 

or  such  parts  thereof,  as  shall  be  excepted  in  such  order,  and 

save  and  except  such  of  the  said  enactments  as  relate  to  the 

delivery  of  copies  of  books  at  the  British  Museum,  and  to 

or  for  the  use  of  the  other  libraries  mentioned  in  the  said 

Copyright  Amendment  Act. 

IV.  And  be  it  enacted,  that  in  case  any  such  order  shall  if  the  order  ap- 

,  .  .<i<.i  ,,  Pile*  to  print*, 

apply  to  prints,  articles  of  sculpture,  or  to  any  such  other  Muiptures,  *c 
works  of  art  as  aforesaid,  all  and  singular  the  enactments  of  law  uPu>  prints 
the  said  Engraving  Copyright  Acts,  and  the  said  Sculpture  fiM?p\&iUnea in 
Copyright  Acts,  or  of  any  other  Act  for  the  time  being  in  ■hau'eppiyto 
force  with  relation  to  the  copyright  in  prints  or  articles  of  Lniptam,  fee. 
sculpture  first  published  in  this  country,  and  of  any  Act  for  order SaUMf 
the  time  being  in  force  with  relation  to  the  copyright  in  any  •*s1,tored- 
similar  works  of  art  first  published  in  this  country,  shall,  from 
and  after  the  time  so  to  be  specified  in  that  behalf  in  such 
order,  and  subject  to  such  limitation  as  to  the  duration  of  the 
copyright  as  shall  be  therein  contained  respectively,  apply  to 
and  be  in  force  in  respect  of  the  prints,  articles  of  sculpture, 
and  other  works  of  art  to  which  such  order  shall  extend,  and 
which  shall  have  been  registered  as  herein-after  is  provided, 
in  such  and  the  same  manner  as  if  such  articles  and  other 
works  of  art  were  first  published  in  the  United  Kingdom,  save 
and  except  such  of  the  said  enactments  or  such  parts  thereof 
as  shall  be  excepted  in  such  order. 

1  By  section  12  of  25  &  26  Vict.  c.  68,  post,  p.  607,  the  provisions 
of  this  statute  are  extended  to  paintings,  drawings,  and  photographs. 
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Her  Mijwty  roay, 
bjr  order  In  oouu- 
ril.  .linvt  tour 
audi- ir~  unit  rota- 
poser*  of  dra- 
umtir  \i\ect*  and 
mu<k-»l  compo- 
litlotu  flrsl  pub- 
licly rrprrwnted 
and  prrlbraed 

•  i  coun- 
trie*  »h»ll  llHVr 
eiriu.Svi-  rif\itA 
of  representation 
In  the  BrttUb. 
duumiloin. 


Enactments  re- 
lating to  similar 
piece*  Or«t  rr|>- 
reMliteU  In  Oil* 
country  Miall  ap- 
ply to  nurb 
piece*,  U  rngU- 


Fartkularn  to  be 
observed  a*  to 
rvirlxtry  end 
to  deliyery  of 
DeffeS| 


a*  Co  book*  and 
printed  drxnialic 
plena  or  mimical 
compositions ; 


V.  And  l>e  it  enacted,  th.tt  it  shall  be  lawful  for  her  Mnje 
by  any  order  of  her  Majesty  iu  council,  to  direct  that  tfc< 
of  dramatic  pieces  and  musical  compositions  which  bI 
■  future  lime,  to  1><-  il    in  such  ordei  puhlw 

represented  or  performed  in  any  foreran  country  to  be 

in  such  order,  shall  have  the  sole  liberty  of  n .;•■■■ 
performing  En  any  part  of  the  British  dotn:i 
pieces  or  musical  compositions  during  snrh  peria 
defined  in  such  order,  not  exceeding  the  period  dnril 
authors  of  dramatic  pieces  and  musical  composition! 
Itcly  represented  or  performed  in  the  United  KingrJoni 
the  time  be  entitled  by  law  to  the  hole  liberty  i»t' 
and   |>erforming  the  same ;  and  from  and  after  th«*  time 
specified  in  any  such  last-mentioned  order  the  enactment* 
the   said    Dramatic  Literary    Property    Act    and   of  tli- 
Oopyrlght    Amendment   Act,  and  of  inj  Other   A 
time    being   in    force  with    relation   to  the   liberty  of  public 
representing  and  performing  dramatic  piece*  or  and 
position*,  ahull,  subject   to  such  limitation  as  to  the  durmt 
of  the  right  conferred  by  any  such  order  as  shall  I 
contained,  apply  to  and  be  iu  force  in  respect  of  I  he 
pieces  and    musical  compositions  to  whirl; 
extend,  and  which  shall  have  been  registered  a* 
is  provided,  in  such  and  the  same  manner 

-  and  musical  compositions  had  been  tirst  pubh< 
Beuted    and    performed    iu    tie    British    domini 
except  such  of  the  said  enactments  or  end 
shall  be  excepted  in  such  order. 

VI.  Provided  always,  mid  be  it  enacted,  that  DO  IQihor 
any   book,  dramatic  piece,  or   RUM  KMUtioQ,  • 
ecutors,  administrators,  or  assigns,  and  no  invi  i 
or  engraver  of  any  print,  or  maker  of  any  ariii  i 
or  other  work  of  art,  his  executors,  administrators,  or  asstgia- 
slmll  be  entitled  to  the  benefit  of  (Ids  Act.  or  oi 
council   to  be   issued   in   pursuance    thereof,  unless,   within 
time   or   times    to    be   in    that   behalf  prcs.-: 
order  in  council,  such  hook,  dramatic  piece,  musical 
tion,  print,  article  of  sculpture,  or  other  wroi 
been               Lered  and  such  copy  thereof  shall  have  been 
delivered  as   herein-after  is  mentioned  ;    (that  is  to  - 

pi  such  book,  and  also  such  dramatic  piece  or  music*! 
composition,  (iu  the  event  of  the  same  having  been  priutc 
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the  title  to  the  copy  thereof,  the  name  and  place  of  abode  of 
the  author  or  composer  thereof,  the  name  and  place  of  abode 
of  the  proprietor  of  the  copyright  thereof,  the  time  and  place 
of  the  first  publication,  representation,  or  performance  thereof, 
as  the  case  miy  be,  in  the  foreign  country  named  in  the  order 
in  council  under  which  the  benefits  of  this  Act  shall  be  claimed, 
shall  be  entered  in  the  register  book  of  the  Company  of  Sta- 
tioners in  London,  and  one  printed  copy  of  the  whole  of  such 
book,  and  of  such  dramatic  piece  or  musical  composition,  in 
the  event  of  the  same  having  been  printed,  and  of  every 
volume  thereof,  upon  the  best  paper  upon  which  the  largest 
number  or  impression  of  the  book,  dramatic  piece,  or  musical 
composition  shall  have  been  printed  for  sale,  together  with 
all  maps  and  prints  relating  thereto,  shall  be  delivered  to 
the  officer  of  the  Company  of  Stationers  at  the  hall  of  the 
said  company;  and  as  regards  dramatic  pieces  and  musical  ■« to dnmatio 
compositions  in  manuscript,  the  title  to  the  same,  the  name  Jf^u^©?0" 
and  place  of  abode  of  the  author  or  composer  thereof,  the  ^^  ax*nn~ 
name  and  place  of  abode  of  the  proprietor  of  the  right  of 
representing  or  performing  the  same,  and  the  time  and  place 
of  the  first  representation  or  performance  thereof  in  the  country 
named  in  the  order  in  council  under  which  the  benefit  of  the 
Act  shall  be  claimed,  shall  be  entered  in  the  said  register  book 
of  the  said  Company  of  Stationers  in  London  ;  and  as  regards  M  to  piinu; 
prints,  the  title  thereof,  the  name  and  place  of  abode  of  the 
inventor,  designer,  or  engraver  thereof,  the  name  of  the  pro- 
prietor of  the  copyright  therein,  and  the  time  and  place  of  the 
first  publication  thereof  in  the  foreign  country  named  in  the 
order  in  council  under  which  the  benefits  of  the  Act  shall  be 
claimed,  shall  be  entered  in  the  said  register  book  of  the  said 
Company  of  Stationers  in  London,  and  a  copy  of  such  print, 
upon  the  best  paper  upon  which  the  largest  number  or  impres- 
sions of  the  print  shall  have  been  printed  for  sale,  shall  be 
delivered  to  the  officer  of  the  Company  of  Stationers  at  the 
hall  of  the  said  company  ;  and  as  regards  any  such  article  «*  to  Kuiptur*, 
of  sculpture,  or  any  such  other  work  of  art  as  aforesaid,  a 
descriptive  title  thereof,  the  name  and  place  of  abode  of  the 
maker  thereof,  the  name  of  the  proprietor  of  the  copyright 
therein,  and  the  time  and  place  of  its  first  publication  in  the 
foreign  country  named  in  the  order  in  council  under  which 
the  benefit  of  this  Act  shall  be  claimed,  shall  be  entered  in 
the  said  register  book  of  the  said  Company  of  Stationers  in 
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In  run*  of  bonk* 
jnit.:i«hf.|  Mi.in- 
Ir  »h*t1 
f^e  ?-iith' lent  to 

n»nn«,  fee,  of  the 

pubUMuT 


Thv  |.roTi«ioo>  of 

J  iijjlit 
Aiiir-mlliif  lit     Art 
6  k  •',  Via*,  c    45 
I*  en- 
i'i*.  Trft- 
jft.T  book*!  the 
ll\  of 
•.  &o 
to  nypli  In  book*, 
I 
uii.Ii  r  jbll    \«  t. 


An  «n  axpntiging 

or  »«iy 

tmxngfa 

public*  tlon 


I  i.iirlon;  and   lilt-   (jffioerof  the  saul  Coni] 

r*-fvi v in j^  uiob  copies  so  to  be  delivered  a-,  a 

a  receipt  So  writing  for  the  saint,  nntl  such  deli 

all  intent*  and  purposes  be  a  sutli.-ii  ml    delivery   D 

provisions  of  this  AcL 

VII.  Provided  ahrayi  end  be  it  enacted,  tb»t  if  a  book  be 

published  anonymously  it  shall  be  &iinVi«-iii   to   insert   in 
entry  thereof  in  such  register  book  tbe  narue  and  plact 
■bode  nf  i in-  first  publisher  thereof)  instead  of  tbe  n 

place  of  :ii It-  uf  ilir  anther  thereof)  together  with  .< 

lion  that  nub  entry  is  made  either  on  behalf  of  the  author 
cm  behalf  of  such  lirst  publisher,  as  the  case  may  regain  . 

VIII.  And  be  it  enacted*  that  tbe  several  aneoti 
the  said  Copyright  Amendment  Act  contained  with  n-lat* 
to  keeping  the  said  register  book,  and  the  inspection  thereof 
Mir  tearchea  therein,  and  the  delivery  of  o 

copies  thereof)  the  reception  of  soch  copies  in  evidence,' 
malting  of  false  entries  in  the  said  book,  and  th*-  pn 
in  evidence  of  papers  fajsel)  purporting  to  b<  cop    • 

in  the  Mid  book,  the  applications  lo  the  •■•Mirl-  .mil 

grieved  by  entries  in  tbe  said  book,  and  the  expat 
lag  and  varying  such  entries,  shall  spprj  to  the  Nooks. 
metk    pitcrs.   and    musical    composttii 
sculpture,  and   other    works   of  art,  to    which    any 
council   issued  in   pursuance  of  this  Act  shall  ext<  ml.  und 
the  entries  and  assignments  of  copyri 
therein,  in  guch  and  the  same  manner  ss  if  sucb  ei 
win-  here  expressly  enacted   in    relation   thereto,  save 

:  t   that  the  forms  of  entry  prescribed  by  the  M 
right  Amendment  Act  may  be  varied  to  meet  the 
stances  of  the  case,  and  that  the  sum  to  lie  demanded  bl 
oilicer  of  the  said  Company  of  Stationers  for  making 
required  bv  this  Act  -hall  be  one  shilling  only. 

IX.  And  be  it  enacted,  that  every  entry  made  in  i  tirsasaee 
of  this  Act  of  a  first  publication  shall  be  prima  fade  proof  "1" 
a  rightful  first  publication;   but   if  there  lie  a  wroi 
publication,  and  any  party  have  availed   himself  thereof  to 
obtain  an  entry  of  a  spurious  work,  do  order  for  expunging  of 

varying  roch  entry  shall  be  made  nalesi  it  i»-  proved  '••>  d« 
satisfaction  of  t lit-  court  or  of  the  judge  taking  cognim t 

the  application  for  expunging  or  varying  N  fimt.  with 

respect  to  a  wrongful  publication  in  a  country  to  which  the 
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author  or  first  publisher  does  not  belong,  and  in  regard  to 
which  there  does  not  subsist  with  this  country  any  treaty  of 
international  copyright,  that  the  party  making  the  application 
was  the  author  or  first  publisher,  as  the  case  requires ;  second, 
with  respect  to  a  wrongful  first  publication  either  in  the  coun- 
try where  a  rightful  first  publication  has  taken  place,  or  in 
regard  to  which  there  subsists  with  this  country  a  treaty  of 
international  copyright,  that  a  court  of  competent  jurisdiction 
in  any  such  country  where  such  wrongful  first  publication  has 
taken  place  has  given  judgment  in  favour  of  the  right  of  the 
party  claiming  to  be  the  author  or  first  publisher. 

X.  And  be  it  enacted,  that  all  copies  of  books  wherein  there  Copies  of  books 

*  wherein  copy- 

shall  be  any  subsisting  copyright  under  or  by  virtue  of  this  right  u  ratwut- 

&  -  i        .  .,  ,      •  •  *    ing  under  tbto 

Act,  or  of  any  order  in  council  made  in  pursuance  thereof,   Act  printed  in 

.  ,       .  .       foreign  countries 

printed  or  reprinted  in  any  foreign  country  except  that  in   other  than  those 
which  such  books  were  first  published,  shall  be  and  the  same  wMfiwt  pub- 
are  hereby  absolutely  prohibited  to  be  imported  into  any  part  be  imported,  ex- 
of  the  British  dominions,  except  by  or  with  the  consent  of  the  *nt  of  registered 
registered  proprietor  of  the  copyright  thereof,  or  his  agent  JjJUfJ  be  subject 
authorized  in  writing,  and  if  imported  contrary  to  this  prohi-  jomVaVto  pr»- 
bition  the  same  and  the  importers  thereof  shall  be  subject  to  WWtod  sp00*- 
the  enactments  in  force  relating  to  goods  prohibited  to  be  im- 
ported by  any  Act  relating  to  the  customs ;  and  as  respects 
any  such  copies  so  prohibited  to  be  imported,  and  also  as 
respects  any  copies  unlawfully  printed  iu  any  place  whatso- 
ever of  any  books  wherein  there  shall  be  any  such  subsisting 
copyright  as  aforesaid,  any  person  who  shall  iu  any  part  of 
the  British  dominions  import  such  prohibited  or  unlawfully 
printed  copies,  or  who,  knowing  such  copies  to  be  so  unlaw- 
fully imported  or  unlawfully  printed,  shall  sell,  publish,  or 
expose  to  sale  or  hire,  or  shall  cause  to  be  sold,  published,  or 
exposed  to  sale  or  hire,  or  have  in  his  possession  for  sale 
or  hire,  any  such  copies  so  unlawfully  imported  or  unlawfully 
printed,  such  offender  shall  be  liable  to  a  special  action  on  the   Liability  of  per- 
case  at  the  suit  of  the  proprietor  of  such  copyright,  to  be  ""wTor "any1" 
brought  and  prosecuted  in  the  same  courts  and  in  the  same  J^{iy  printed! 
manner,  and  with  the  like  restrictions  upon  the  proceedings 
of  the  defendant,  as  are  respectively  prescribed  in  the  said 
Copyright  Amendment  Act  with  relation  to  actions  thereby 
authorized  to  be  brought  by  proprietors  of  copyright  against 
persons  importing  or  selling  books  unlawfully  printed  in  the 
British  dominions. 
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Officer  of  9U- 
Uoner»  Com. 
twnv  to 
book*,  S. 
tWered  i 
British  )lu.«um. 


A*  to  d'poNltlng 
cople*  of  necoud 
or  «ul»i|  ucLt 
edltluuf. 


Different  period* 

llljtl     bl   r» ( H-.  ( 1  i.-,| 

of  prl»i  • 

countries  »nd 
cU«w  of  irnrki, 
ntiil  times  for 
erjtrte*,  he.  ni»v 
U  different. 


No  order  to  take 
rff.it  unlets  it 
«tate*  th»t  re- 
el pmcml  protec- 
tion \*  fecund 
for  purtiea  In- 
terested in  worlu 
flrwt  published 
in  BrtrUli  do- 
Liii>i<-ij<. 


Order*  to  be 
published  in 
Quelle,  anil  to 
have  rffrrt  •«  if 
included  in  thi» 
Act. 


Order!  to  be  Wd 
Ptrlbw 


XI.  And  be  it  enacted,  that  the  said  officer  of  the 
Company  of  Stationers  shall  receive  at  the  hull  of  the  said 
company  every  hook,  volume.  Of  print  so  to  l>e  delivered  u 
aforesaid,  and  within  one  calendar  month  after 

book,  volume,  or  print  shall  deposit  the  same  in  the  Bbnu 
the  British  Museum. 

XII.  Provided  always,  and  be  it  enacted,  that  it  shall 
lie  requisite  to  deliver  to  the  said  officer  of  the  Mid  Stationc 
Company  any  printed  copy  of  the  MOOod  Of  of  any  W 
edition  of  any  l>ook  or  books  so  delivered  as  afore*«'' 
the  same  shall  contain  additions  or  alterations. 

XIII.  And  he  it  enacted,  that   the   respective    ten 
specified   by  such  orders    in   COUOCU   respectively  for 
tirntauee  of  the  privilege  to  be  granted  in  respect  of  works 
be  first  published   in   foreign  countries  may  h< 
works  first  published  iu  different  foreign  countries 
different  classes  of  such  works  ;   and  that  the  tin; 
prescribed  for  the  entries  to  be  made  in  the  reg 
the  Stationers  Company,  and  for  the  deliveries  of  I 
md  other  articles  to  the  said  officer  of  the  SlalUM 
pruiv.  ;is  berein-before  is  mentioned1  may  b< 
fereut  foreign  countries  and  for  different  classes  of  I 
other  articles. 

XIV.  Provided   always,  and   be   it  enacted.   •' 

order  iu  Coiiin'ii  thai]  nave  any  eBect  aalaei  it  shall  i.< 

'1,  as  the  ground  for  issuing  the  same,  that  due  | 
has  l>een  secured  by  the  foreign  power  so  named  in  such 
order  iu  council  for  the  benefit  of  parties  interested  in  works 
first   published   in   the  dominions  of  her  Maj  .ir  to 

those  eonpriaad  ia  such  order. 

XV.  And  be  it  enacted,  that  every  order  in  o 
made  under  the  authority  of  this  Act  shall  as  soon  h*  rn 
after  the  making   thereof  by  her  MnjettJ  in   l 

Hdie.l    Id   the   London    Gazette,  and   froJB    the    tii; 
publication  shall  have  the  same  effect  as  if  every  part  thereof 
were  included  in  tins  Act. 

XVI.  And  be  it  enacted,  that  a  copy  of  every  ordei 
Majesty  in  council  made  under  this  Act  shall  be  laid  b 
both  Houses  of  Parliament  within  six  weeks  after  i 

same,  if  Parliament  be  then  sitting,  and  if  not,  then  wiihin 
six  weeks  after  the  commencement  of  the  then  next  mmwii 
of  Parliament. 
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XVII.  And  be  it  enacted,  that  it  shall  be  lawful  for  her  order*  m«j  t* 
Majesty  by  an  order  in  council  from  time  to  time  to  revoke  m 
or  alter  any  order  in  council  previously  made  under  the  au- 
thority of  this  Act,  but  nevertheless  without  prejudice  to  any 
rights  acquired  previously  to  such  revocation  or  alteration. 

[XVI II.  a]   Provided  always,  and  be  it  enacted,  that  noth-  Tnaafetioaa. 
ing  in  this  Act  contained  shall  be  construed  to  prevent  the 
printing,  publication,  or  sale  of  any  translation  of  any  book 
the  author  whereof  and  his  assigns  may  be  entitled  to  the 
benefit  of  this  Act. 

XIX.  And  be  it  enacted,  that  neither  the  author  of  any  Authors,  to.  of 
book,  nor  the  author  or  composer  of  any  dramatic  piece  or  n»hed  in  foreign 
musical  composition,  nor  the  inventor,  designer,  or  engraver  •otuted towpy. 
of  any  print,  nor  the  maker  of  any  article  of  sculpture,  or  of  Mte'thUAct. 
such  other  work  of  art  as  aforesaid,  which  shall  after  the 

passing  of  this  Act  be  first  published  out  of  her  Majesty's 
dominions,  shall  have  any  copyright  therein  respectively,  or 
any  exclusive  right  to  the  public  representation  or  perform- 
ance thereof,  otherwise  than  such  (if  any)  as  he  may  become 
entitled  to  under  this  Act. 

XX.  And  be  it  enacted,  that  in  the  construction  of  this  Act  '■>J^PnUtkm 
the  word  "  book  "  shall  be  construed  to  include  "  volume," 
"pamphlet,"  "  sheet  of  letter-press,"  "  sheet  of  music,"  "  map," 
**  chart,"  or  w  plan  ; "  and  the  expression  "  articles  of  sculp- 
ture "  shall  mean  all  such  sculptures,  models,  copies,  and  casta 
as  are  described  in  the  said  Sculpture  Copyright  Acts,  and  in 
respect  of  which  the  privileges  of  copyright  are  thereby  con- 
ferred ;  and  the  words  " printing  "  and  "  re-printing"  shall  in- 
clude engraving  and  any  other  method  of  multiplying  copies ; 
and  the  expression  "her  Majesty"  shall  include  the  heirs  and 
successors  of  her  Majesty ;  and  the  expressions  "  order  of  her 
Majesty  in  council,"  "order  in  council,"  and  " order,"  shall 
respectively  mean  order  of  her  Majesty  acting  by  and  with 
the  advice  of  her  Majesty's  most  honourable  privy  council ; 
and  the  expression  "  officer  of  the  Company  of  Stationers," 
■hall  mean  the  officer  appointed  by  the  said  Company  of 
Stationers  for  the  purposes  of  the  said  Copyright  Amendment 
Act;  and  in  describing  any  persons  or  things  any  word  im- 
porting the  plural  nunjber  shall  mean  also  one  person  or 
thing,  and  any  word  importing  the  singular  number  shall 

[a  Section  18  is  rep.,  15  &  16  Vict.  c.  12.  a.  1,  so  far  as  the  same  is 
inconsistent  with  the  provisions  thereinafter  contained.] 


G>i 
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iiidnrl.-  seven]   persons  or  tilings,  and  any  word   importing 
the  masculine  shall  include  nl-<»  t i »*-   : 

in  any  of  such  MM*  there  shall  be  something  iu  the  mbjast 
or  context  repuguaut  to  such  construction. 


Rnd«tr»Hon  nt 

IMUlfitlli-r.  Ill'.il 
el*,  kr.  williio 


13  &  14  Vict.  c.  104 

An  Act  to  extend  and  amend  the  Acts  relating  to  the  ( ■ 
of  Designs. 

[in  Rkv.  Stat.  11 62.]  [14th  A 

Tins   statute  contains   the   following   provisions  relating  10 
sculpture :  — 

VL  TJmt  the  registrar  of  designs,  upon  applicati<' 
on  behalf  of  the  proprietor  of  any  sculpture,  mc* 

scu'7«u«copy-    cast  within  the  protection  of  the  Sculpture  Copyright  .V. 

riutitAct».  jki|[j  lU)0fl  being  furnished  with  such  copy,  drawing, 

description,  in  writing  or  iu  print,  as  iu  the  ji 
said  registrar  shall  lie  sufficient  to  identify  the  particular  sculp- 
ture, model,  copy,  or  cn.-»t  in  respect  of  which  reg  - 
desired,  ami  the  mime  of  the  person  claiming  to  be  pi 
together  with  his  place  of  abode  or  business  or  other  j 
address,  or  the  name,  style,  or  title  of  the  Krrn  under  h  hich 

may  be  trading,  shall  register  such  sculpture,  model,  copy, 
MSt,  in  such  maimer  and  form  as  shall  from  tin* 
prescribed  Of  approved  by  the  Board  of  Trade,  for  the  whole 
or  any  part  of  the  term  during  which  copyright  in  such 
tare,  model,  copy,  or  cast  may  or  shall  exist  under  tl  • 
tare   Copyright  Acts;    und   whenever  any  sueh  rej 
shall  be  made,  the  said  registrar  6hall  certify  under  trig  In 
and  seal  uf  office,  in  such  form  as  the  said  board  ibsl  all 
or  approve,  the  fact  of  such  registration,  and   the  daft 
game,  and  the  name  of  lie  •  d  proprietor,  or  tl 

or  title   of  the   firm    under    which    such    proprietor  amy  bo 
trading,  together  with  his  place  of  abode  or  business  oi 
place  of  address.1 

i  By  the  .18  &,  89  Vict  c.  93,  ss.  2-4  (Law  Rep.  10  BW 
passed  in  1870,  the  duties  vested  in  the  Board  of  Trade  bj  the  Ds- 
tiifiiis  Acts  were  transferred   to  the  Coinmi- -inner*  of  l'«tenr».  who 
were  also  empo  make  arrnnnenn  fomiance 

ths  dutk-a  of  Registrar  of  Desigus,  whose  office  wu  abolished. 
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VII.  That  if  any  person  shall,  during  the  continuance  of  vmaitj  for  tnak- 
the  copyright  in  any  sculpture,  model,  copy,  or  cast  which   copiMof'rcgiJ'' 
shall  have  been  so  registered  as  aforesaid,  make,  import,  or   £C>  Bcu  pturw' 
cause  to  be  made,  imported,  exposed  for  sale,  or  otherwise 
disposed  of,  any  pirated  copy  or  pirated  cast  of  any  such 
sculpture,  model,  copy,  or  cast,  in  such  manner  and  under 
such  circumstances  as  would  entitle  the  proprietor  to  a  special 
action  on  the  case  under  the  Sculpture  Copyright  Acts,  the 
person  so  offending  shall  forfeit  for  every  such  offence  a  sum 
not  less  than  five  pounds,  and  not  exceeding  thirty  pounds,  to 
the  proprietor  of  the  sculpture,  model,  copy,  or  cast  whereof 
the  copyright  shall  have  been  infringed ;  and  for  the  recovery  6 fc  evict, e. 
of  any  such  penalty  the  proprietor  of  the  sculpture,  model,  100' 
copy,  or  cast  which  shall  have  been  so  pirated  shall  have  and 
be  entitled  to  the  same  remedies  as  are  provided  for  the  re- 
covery of  penalties  incurred  under  the  Designs  Act,  1842 : 
Provided  always,  that  the  proprietor  of  any  sculpture,  model,  copies  pubithd 
copy,  or  cast  which  shall  be  registered  under  this  Act  shall  0f  nw&eimT 
not  be  entitled  to  the  benefit  of  this  Act,  unless  every  copy  or  Smarted  t?'  *° 
cast  of  such  sculpture,  model,  copy,  or  cast  which  shall  be  "re«l8tOTed'" 
published  by  him  after  such  registration  shall  be  marked  with 
the  word  "  registered,"  and  with  the  date  of  registration. 


15  &  16  Vict.  c.  12. 

An  Act  to  enable  Her  Majesty  to  carry  into  effect  a  Convention 
with  France  an  the  Subject  of  Copyright',  to  extend  and 
explain  the  International  Copyright  Acts  ;  and  to  explain 
the  Acts  relating  to  Copyright  in  Engravings. 

[11  Rkv.  Stat.  283.]  [28th  Mat  1852.] 

Whereas  an  Act  was  passed  in  the  seventh  year  of  the  reign  7  ft  8  vtet.  o.  u 
of  her  present  Majesty,  intituled  "  An  Act  to  amend  the  law 
relating  to  international  copyright,"  herein-after  called  "  The 
International  Copyright  Act : "  And  whereas  a  convention  has 
lately  been  concluded  between  her  Majesty  and  the  French 
Republic,  for  extending  in  each  country  the  enjoyment  of 
copyright  in  works  of  literature  and  the  fine  arts  first  pub- 
lished in  the  other,  and  for  certain  reductions  of  duties  now 
levied  on  books,  prints,  and  musical  works  published  in  France : 
And  whereas  certain  of  the  stipulations  on  the  part  of  her 
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Tranilatitmt. 

Repeal  of  7  ft  8 
Vict  c.  VI.  ».  IB. 
In  part. 


Iter  Majeatj  may 
l>>  order  in  rnua- 
cil  illrect  that 
the  ttutbor*  of 
boolu  published 
-ii  coun- 
tries mm  f,.r  I 
limited  time  pre- 
vent ttnauth"r- 
Ued  traualaLiou. 


Thereupon  the 
law  «if  copyright 
•hall  extend  to 
prevent  such 
tnmilfclioui. 


Iler  Majwty  may 
bv  order  in  coun- 
cil direct  that  the 
authors  of  dra- 
matic work*  ntp- 
reaeuteil  in  for- 
eign countries 


M.ijc-ty  contained    in   the  n£d  treaty  require  the  authority 
Parliament:  Arid  whereas  it  is  expedient  that  such  audio 
should  be  given ;  and  that  her  .Majesty  should  be  euabled 
make  similar  stipulations  in  any  treaty  on  the  subje. 
right  which  may   hereafter  he  concluded   with   any  fo 
power  :   lie  it.  enacted  by  die  Queen's  most  exoellei 
by  and  with  the  ad \  ice  and  consent  of  the  lords  sjc 
temporal]  and  commons,  in  this  present  Parliament 
and  by  the  authority  of  the  same,  as  follows  : 

I.  The  eighteenth  section  of  the  said  Act  of  die 
year  of  her  present  Majesty,  chapter  twelve,  shall  be  n 
so  far  :is  the  same  is  inconsistent  with  the  provisions  herein* 
after  contained. 

II.  Her  Majesty  may,  by  order  in  council,  direct  that  the 
author*  of  hooks  which  are,  after  a  future  time  to  be  specified 
in  such  radar,  published  in  any  foreign  country  to  be  named 
in  such  order,  their  executors,  administrators,  and  a*aign«, 
shall,  subject  to  the  provisions  herein-after  contained  or 
fared  to,  be  empowered  to  prevent  the  publication  in 
British  dominions  of  any  translations  of  such  books  not  at* 
loomed  by  them,  for  such  time  as  may  be  -  ■  tttA 
order,  not  extending  beyond  the  expiration  of  five  yean 
the  time  at  which  the  authorized  translations  • 
herein-after  mentioned  are  respectively  first  publish* 
the  case  of  hooks  published  in  parts,  not  extending  as  to 
part  beyond  the  expiration  of  five  years  from  the  time  at 
which  die  authorized  translation  of  such  part  is  first  publish 

III.  Subject   to  auy   provisions  or   qualificatii 

in  such  order,  and  to  the  provisiona  herein  contained  or  re- 
ferred to,  the  laws  and  enactments  for  the  time  being  in  fo 
for  the  purpose  of  preventing  the  iafringeBeBl  of  i 

in  books  published  in  the  British  dominions  shall  b«*  Bppli 
for  the  purpose  of  preventing  the  publieation  of  tratisln 
of  the  books  to  which  such  order  extends  which  are  not 
dosed  bj  the  authors  of  such  books,  except  only  such  part*  o 
the  said  enactments  as  relate  to  die  delivery  of  copies  of  book* 
for  the  use  of  the  British  Museum,  and  for  the  use  of  die 
other  libraries  dierein  referred  to. 

IV.  Her  Majesty  may,  by  order  in  council,  direct  that  ao* 
thors  of  dramatic  pieces  which  are,  after  a  future  ume  to  be 
specified  iu  such  order,  first  publicly  represented  iu  any  for 
eign  country  to  be  named  in  such  order,  their  executors,  ad 


i 

3,1- 

a  from 

beofa 
and  in 

0  6*4 
e  at 
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ministrators,   and   assigns,   shall,   subject   to   the   provisions  maTforaiim- 
herein-after  mentioned  or  referred  to,  be  empowered  to  pre-  the  reprewnta- 
vent  the  representation  in  the  British  dominions  of  any  trans-  1*4  uaaatationa. 
lation  of  such  dramatic  pieces  not  authorized  by  them,  for 
such  time  as  may  be  specified  in  such  order,  not  extending 
beyond  the  expiration  of  five  years  from  the  time  at  which 
the  authorized  translations  of  such  dramatic  pieces  herein-after 
mentioned  are  first  published  or  publicly  represented. 

V.  Subject  to  any  provisions  or  qualifications  contained  in  Thereupon  the 
such  last-mentioned  order,  aud  to  the  provisions  herein -after  the  repreSenta-0* 
contaiued  or  referred  to,  the  laws  and  enactments  for  the  time  p£^ •nauex- 
being  in  force  for  ensuring  to  the  author  of  any  dramatic  piece  th^repvJent*-* 
first  publicly  represented  in  the  British  dominions  the  sole  •uthorbed'txan^ 
liberty  of  representing  the  same  shall  be  applied  for  the  pur-  Ut,0M- 

pose  of  preventing  the  representation  of  any  translations  of 
the  dramatic  pieces  to  which  such  last-mentioned  order  extends, 
which  are  not  sanctioned  by  the  authors  thereof. 

VI.  Nothing  herein  contained  shall  be  so  construed  as  to  Paring  u  to  im- 

»....  ,  .  1      »-,      «.  ,  -  tattoo*  of  dra- 

prevent  fair  imitations  or  adaptations  to  the  English  stage  of  matte  piece*,  fco. 
any  dramatic  piece  or  musical  composition  published  in  any 
foreign  country.1 

VII.  Notwithstanding  anything  in  the  said  International  ArtfeiM  iu  tor- 
Copyright  Act  or  in  this  Act  contained,  any  article  of  politi-  k^niZ'ng to"* 
cal  discussion  which  has  been  published  in  any  newspaper  or  rePubii*h«uor 
periodical  in  a  foreign  country,  may,  if  the  source  from  which  l^r^beai>th* 
the  same  is  taken  be  acknowledged,  be  republished  or  trans-  L^rdc^on"1 
lated  in  any  newspaper  or  periodical  in  this  country ;  and  any  un^'^author 
article  relating  to  any  other  subject  which  has  been  so  pub-  jjj^tfolfof1  pw- 
lished  as  aforesaid  may,  if  the  source  from  which  the  same  is  TJ1,"*  °"  eopjr" 
taken  be  acknowledged,  be  republished  or  translated  in  like 

manner,  unless  the  author  has  signified  his  intention  of  pre- 
serving the  copyright  therein,  and  the  right  of  translating  the 
same,  in  some  conspicuous  part  of  the  newspaper  or  periodical 
in  which  the  same  was  first  published,  in  which  case  the  same 
shall,  without  the  formalities  required  by  the  next  following 
section,  receive  the  same  protection  as  is  by  virtue  of  the 
International  Copyright  Act  or  this  Act  extended  to  books. 

VIII.  No  author,  or  his  executors,  administrators,  or  assigns,  No  author  to 
shall  be  entitled  to  the  benefit  of  this  Act,  or  of  any  order  in  benefit  of  tola 

1  See  88  &  89  Vict.  c.  12,  po$t,  p.  697. 
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Aet,  or  any  order  council  issued  in  pursuance  thereof,  in  respect  of  the  tra 
rant  tbmtoT      t'on  of  any  book  or  dramatic  piece,  if  the  following  re. 

inK  «i"iiTiwP  T~    sre  not  complied  with  :  (that  ia  to  - 

rniuUiidona 
hereto  specified. 

1.  The  original  work  from  which  the  translation  is  to  he 

made  must  lie  registered  and  a  copy  thereof  ! 
in  the  United  Kingdom  in  the  manner  req 
original   works  by    the  said    International    L*0] 
Act.  within  three  calendar  months  of  its  tirst  publi 
tion  in  the  foreign  country : 

2.  The  ituihor  must  notify  on  the  title  page  of  tin 

work,  or,  if  it  ia  published  in  porta,  on  die  titli 
the  first  part,  or,  if  there  is  no  title  page.  • 
spieuous  part  of  the  work,  that  it  is  bis  inU 
reserve  tin.-  right  of  translal 

3.  The   (ntnslution   sanctioned    by    I  he    nuthor.   or  a 

thereof  must  be  published  either  In  the  country 

tinned  in  the  order  in  cooncil  by  virtue  of  wli 
to  be  protected,  or  in  the  Briti>h  dominions,  not  h 
than  one  year  after  the  registration  and  depot 
United  Kingdom  of  the  original  work;  and  ti 
of  such  translation  must  be  published  will., 
years  of  such  registration  and  -I 

4.  Such  translation  must  be  registered  and  a  COPf  tlirr 

deposited  in  the  United  Kingdom  within 
mentioned   in  that  behalf  in  the  order  by  a 
protected,  and  in  the  manner  provided  by  tin 
International  Copyright  A<t  foi 
deposit  of  original  works  : 

5.  In  the  case  of  books  published  in  p  i  !:  part  of  the 

original  work  must  Ire  registered  and  deposited  in  tha 
country  in  the  manner  required  by  the  said  1 
national  Copyright  within  three  months  • 

publication  thereof  in  the  foreig ran 

C.  In  the  case  of  dramatic  pfaq  elation 

by  the  author  must  lie  published  within  three 
mouths  of  the  registration  of  the  original  work  : 
7.  The  above  requisitions  shall  apply  to  arii< 

published  in  newspapers  or  periodicals,  if  the  same 
afterwards  published  in  a  separate  form,  but  shall  not 
apply  to  such  artii  iginaily  published. 


15  Si  16  VICT.  C.  12. 
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\11  copies  of  any  works  of  literature  or  art  wherein 

b  uiv  tohsisting  copyright  by  virtue  of  the  International 

Copyright  Act  ami  this  Act,  or  of  any  order  in  council  m.i  !>• 

pursuance  of  such  Art.s  or  either  of  them,  und  which  nro 

printed,  or  made  in  any  foreign  country  except  that 

hi«  li  such  work  shall  he  first  publiefcad,  end  all  BQa&ther< 

»tations  >>f  any  hook  or  dramatic  piece  the  pflMJPCllflfl 

public  representation  in  the  British  dominions  of  In 

whereof,  not  authorized  en  in  this  Act  mentioned,  shall 

the    time   being   be   preyeated   under  any  order  in  council 

madi*  in  pursuance  of  tit i-*  Act,  ere  hereby  shootntalj  prohib- 
ited tn  In-  imported  5 ■  * t « »  any  part  of  the  British  dominion-, 
i.i  by  nr  with  the  consent  of  the  registered  proprietor  of 
<-[i\  i  ighl  of  such  work  or  of  such  book  or  piece,  or  liis 
agent  authorised  in  writing;  and  the  provision  of  the  Act  of 
the  r  of  her  Majesty  "to  amend   the   law  of  BO 

tin,1    fori  .'i/nre,    and    destruction    of  any 

printed  book  first  published  in  the  United  Kingdom  wherein 

then  'i^tii.  and  reprinted  in  any  country  out  of 

British  dominions,  and  imported   into  any  part  of  the 
BritUh  duminiuni  by  any  penoo  not  being  (he  proprietor  of 
|be   copyright,  or  a  person  authorized   by  such  ptopr 
shall  nd  1m.-  applicable  to  all  copies  of  any  works  of 

i lure  and  art,  and  to  all  translations,  the  bnportalioa 
whereof  into  any  part  of  the  British  dominions  is  prohibited 
under  this  Act. 

|     The  prorlriaae  herein-before  contained  shall  be  incor- 
porated with   the   International    Copy  light    Art.  and   she] 
read  and  eooatrnad  tiierewith  as  one  Act. 

XI.    And   whereas  her   Majesty  has   already,  bt  order  in 
•il  under  the  said   International   Copyright    ActT  : 
effect  to  certain  stipulations  contained   iu   the  Kaid  convention 
with  the   Fr<  lie,  and  it  is  expedient  that  the  re- 

mainder of  the  stipulations  on  the  part  of  In  r  Majesty  in  the 
said  convention  contained  ihoold  take  effect  from  the  passing 
ofti  I  lout  any  further  order  in  council      Duril 

continuance  of  the  said  convention,  and  so  long  as  the  order  in 
■'il  already  made  under  the  said  International   Copyright 
remains  in  force,  the  provisions  herein d> 
•hall  apply  to  the  said  convention,  and  to  translations  of  liooks 
and  dramatic  pieces  which  are,  after  the  passing  of  thi- 

44 
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published  or  represented  in   France,  in  the  same  manner  as  if 
her  Majesty  had  issued  her  order  in  council  in  pan 
this  Act  for  giving  effect  to  such  convention,  and  had  tin 
directed  that  such  translations  should   la?  protected 
hefore  mentioned  for  a  period  of  five  yean  from  the  dat 
the  first  publication  or  public   representation   thereof  re*i| 
lively,  and  as  if  a  period  of  three  months  from  the  | 
of  such  translation  were  the  time  mentioned  in  such  ordt 
the  time  within  which  the  same  must  he  registered  and  u 
thereof  deposited  in  the  United  Kingdom. 


Lithograph*, 

fi. 

ReclUl  f-r 

(id™.  1  p.  13. 
7  0*o  8.  a,  8H. 
8.  c.  67. 
i.  ft  7  Will-  4. 
e.  69. 


PrnvMniM  of 

lacluita  lltlio- 
gnpbr,  4c. 


XIV,  And  whereas  hy  the  four  several  Acts  of  Parliar, 
following;  (that  is  to  lay,)  an  Act  of  the  eighth  year  of 
reign  of   King  George   the  Second,  chapter  thirteen  :  an 
of  the  seventh  year  of  the  reign  of  King   George  tin*  Til 
chapter  thirty-eight:  An  act  of  the  seventeenth  year  of  tli 
reign  of  King  George  the  Third,  chapter  fifty  eeeow  \  and 
Act  of  the  seventh  year  of  King  Willium  the  Fourth 
fifty-nine,  provision  is  made  for  securing  to  every  person 
invents,  or  designs,  engraves,  it.  ■'.  -Tks  in  ■ 

or  chiaro-oscuro,  or,  from  his  own  work,  design,  or  invent 
causes  or  procures  to  he  design'' i 
in  mezzotinto  or  chiaro-oscuro.  any  historical  print  or  pnti 
or  any  print  or  prints  of  any  portrait,  convertftl 
or  architecture,  map,  chart,  or  plan,  <>r  a  print 

prints  whatsoever,  and  to  every  person  who  ei  i 
or  works  in  mezzotinto  or  chiaro-oscu  ro,  or  causes  to  be  en* 
graved,  etched,  or  worked   any  print  taken  from  any 
drawing,  model,  or  sculpture,  notwithstanding  Mich 
not  been  graven  or  drawn  from  his  own  original  desL" 
copyrights   therein  defined:  And  whereas  doubts  are  ent 
tatDed  whether  the  provisions  of  the  said  Acta  extend 
graphs  and  certain  other  impressions;  and  it  is  expedient  I 
remove  such  doubts : 

It  is  hereby  declared,  that  the  provisions  of  the  Mid 
are  intended    to    include    prints     taken     by    lithography, 
any   other  mechanical  process  by   which    print*    Of   imp' 
sians  of  drawings  or  designs  are  capa'  •■ing  tnulupl 

indefinitely;   and  the   said  Acta  shall  be  construed  scevr 
ingly. 
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25  &  26  Vict.  c.  68. 

An  Act  for  amending  the  Law  relating  to  Copyright  in  Works 
of  the  Fine  Arts,  and  for  repressing  the  Commission  of 
Fraud  in  the  Production  and  Sale  of  such  Works. 

[14  Rev.  Stat.  162.]  [29tii  July  1862.] 

Whereas  by  law,  as  now  established,  the  authors  of  paintings, 

drawings,  and  photographs  have  no  copyright  in  such  their 

works  ;  and  it  is  expedient  that  the  law  should  in  that  respect 

be  amended :  Be  it  therefore  enacted  by  the  Queen's  most 

excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 

lords  spiritual  and  temporal,  and  commons,  in  this  present 

Parliament  assembled,  and  by  the  authority  of  the  same,  as 

follows :  — 

I.  The  author,  being  a  British  subject  or  resident  within  copyright  in 

,fof"  -    " 
irei 
or  sold  to  ve»t  in 


the  dominions  of  the  Crown,  of  every  original  painting,  draw-  htmfte^'mmd^ 
ing,  and  photograph  which  shall  be  or  shall  have  been  made  theauthor  for 
either  in  the  British  dominions  or  elsewhere,  and  which  shall  Jj^Jn'ySaw  tftar 
not  have  been  sold  or  disposed  of  before  the  commencement  hb  de*th" 
of  this  Act,  and  his  assigns,  shall  have  the  sole  and  exclusive 
right  of  copying,  engraving,  reproducing,  and  multiplying  such 
painting  or  drawing,  and  the  design  thereof,  or  such  photo- 
graph, and  the  negative  thereof,  by  any  means  and  of  any  size, 
for  the  term  of  the  natural  life  of  such  author,  and  seveu  years 
after  his  death ;  provided,  that  when  any  painting  or  drawing, 
or  the  negative  of  any  photograph,  shall  for  the  first  time  after 
the  passing  of  this  Act  be  sold  or  disposed  of,  or  shall  be  made 
or  executed  for  or  on  behalf  of  any  other  person  for  a  good 
or  a  valuable  consideration,  the  person  so  selling  or  disposing 
of  or  making  or  executing  the  same  shall  not  retain  the  copy- 
right thereof,  unless  it  be  expressly  reserved  to  him  by  agree- 
ment in  writing,  signed,  at  or  before  the  time  of  such  sale  or 
disposition,  by  the  vendee  or  assignee  of  such  painting  or 
drawing,  or  of  such  negative  of  a  photograph,  or  by  the 
person  for  or  on  whose  behalf  the  same  shall  be  so  made  or 
executed,  but  the  copyright  shall  belong  to  the  vendee  or 
assignee  of  such  painting  or  drawing,  or  of  such  negative  of  a 
photograph,  or  to  the  person  for  or  on  whose  behalf  the  same 
shall  have  been  made  or  executed ;  nor  shall  the  vendee  or 
assignee  thereof  be  entitled  to  any  such  copyright,  unless,  at 
or  before  the  time  of  such  sale  or  disposition,  an  agreement  in 
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writing,  signed  by  ihe  person  bo  eetliurjr  or 
same,  or  by  bis  agent  duly  authorized,  shall 
to  that  effect. 

II.  Nothing  herein   continued   shall   prejudice   thr  r% 
any  person  to  copy  or  uBe  any  work  in  wliich  there  ahull 
copyright,  or  to  represent  any  scene  or  object,  notwilhst  > 
that  there  may  be  copyright  in  Rome  representation  of 
scene  or  object. 

III.  All  oopjrighl  under  this  Act  shall  he  deemed  personal 
or  moveable  estate, and  shall  be  assignable  at  law;  and 
assignment  thereof,  and  every  licence  to  use  or  c*>\ 
means  or  process  the  desigu  or  work  which  shall  be  ihe 
ject  of  such  copyright,  shall  be  made  by  some  note  or  m 
randum  in   writing,  to  be   tjgued   by   the    proprietor  of 
copyright,  or   by    his    agent    Appointed   for    that   pu 
writing. 

I  V.  There  shall  be  kept  at  the  hall  of  the  Stn 
pany,  by  the  officer  appointed   by  the  mid  Compel 
pin  puses  of  the  Act  passed  in  the  sixth  year  of  H 
Majesty,  intituled  "An  Act  to  amend  the  law  of  eo] 
a  book  or  books,  entitled  "The   Register  of  Propr 
Copyright  in  Paintings,  Drawings,  and  Photograph-*,"  i\h 
shall  be  entered  a  memorandum  of  every  copyright 
any  person  shall  be  entitled  under  this  Act,  and  also  i 
subsequent  assignment  of  any  such  copyright ;  an* 
ornndum  shall  contain  a  statement  of  the  date  of  such  agreement 
or  assignment,  and  of  the  names  of  the  parties  thereto,  a 
name  and  place  of  abode  of  the  person  in  whom  such  copyrij 
shall  be  vested  by  virtue  thereof,  and  of  the  name  and  pi 
abode  of  the  author  of  the  work  in  which  there  shall  beta 
copyright,  together  with  a  short  description  of  the  nature  and 
subject  of  such  work,  and  iu   addition   thereto,  if  tin 
registering  shall  so  desire,  a  sketch,  outline,  or  photograph- 
&A  work  ;  and  n«>  proprietor  of  any  such  copyright  shall 
entitled  to  the  benefit  of  this  Act  until  such  registrar 
no  action  shall  be  sustainable  nor  any  penalty  be  r« 
iu  respect  of  anything  done  before  reg**tretio&. 

V.  The  several  enactments  in  the  said  Act  of  the  sixth 
of  Her  present  Majesty  contained,  with  relation  to  ki 
register  book  thereby  required,  and  the  inspection  then*./, 
searches   therein,  and   the  delivery  of  certified  and  stara 
copies  thereof,  the  reception  of  such  copies  in  evidence. 
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making  of  false  entries  in  the  said  book,  and  the  production 
in  evidence  of  papers  falsely  purporting  to  be  copies  of  entries 
in  the  said  book,  the  application  to  the  courts  and  judges  by 
persons  aggrieved  by  entries  in  the  said  book,  and  the  expung- 
ing and  varying  such  entries,  shall  apply  to  the  book  or  books 
to  be  kept  by  virtue  of  this  Act,  and  to  the  entries  and  assign- 
ments of  copyright  and  proprietorship  therein  under  this  Act, 
in  such  and  the  same  manner  as  if  such  enactments  were  here 
expressly  enacted  in  relation  thereto ;  save  and  except  that 
the  forms  of  entry  prescribed  by  the  said  Act  of  the  sixth  year 
of  Her  present  Majesty  may  be  varied  to  meet  the  circum- 
stances of  the  case,  and  that  the  sum  to  be  demanded  by  the 
officer  of  the  said  Company  of  Stationers  for  making  any  entry 
required  by  this  Act  shall  be  one  shilling  only. 

VI.  If  the  author  of  any  painting,  drawing,  or  photograph  iwiHee  ^J"" 
in  which  there  shall  be  subsisting  copyright,  after  having  sold  copyright. 
or  disposed  of  such  copyright,  or  if  any  other  person,  not  being 
the  proprietor  for  the  time  being  of  copyright  in  any  painting, 
drawing,  or  photograph,  shall,  without  the  consent  of  such  pro- 
prietor, repeat,  copy,  colourably  imitate,  or  otherwise  multiply 
for  sale,  hire,  exhibition,  or  distribution,  or  cause  or  procure 
to  be  repeated,  copied,  colourably  imitated,  or  otherwise  multi- 
plied for  sale,  hire,  exhibition,  or  distribution,  any  such  work  or 
the  design  thereof,  or,  knowing  that  any  such  repetition,  copy, or 
other  imitation  has  been  unlawfully  made,  shall  import  into  any 
part  of  the  United  Kingdom,  or  sell,  publish,  let  to  hire,  ex- 
hibit, or  distribute,  or  offer  for  sale,  hire,  exhibition,  or  distri- 
bution, or  cause  or  procure  to  he  imported,  sold,  published,  let 
to  hire,  distributed,  or  offered  for  sale,  hire,  exhibition,  or  distri- 
bution, any  repetition,  copy,  or  imitation  of  the  said  work,  or 
of  the  design  thereof,  made  without  such  consent  as  aforesaid, 
such  person  for  every  such  offence  shall  forfeit  to  the  proprie- 
tor of  the  copyright  for  the  time  being  a  sum  not  exceeding 
ten  pounds ;  and  all  such  repetitions,  copies,  and  imitations 
made  without  such  consent  as  aforesaid,  and  all  negatives  of 
photographs  made  for  the  purpose  of  obtaining  such  copies, 
shall  be  forfeited  to  the  proprietor  of  the  copyright. 

VII.  No  person  shall  do  or  cause  to  be  done  any  or  either  Penalties  on 
of  the  following  acts ;  that  is  to  say,  dncUon*  mi 

First,  no  person  shall  fraudulently  sign  or  otherwise  affix, 
or  fraudulently  cause  to  be  signed  or  otherwise  affixed, 


THE    LAW    OF    COPYRIGHT  AND    PLAYRIGHT. 


to  or  upon  any  painting,  drawing,  or  photograph,  or 
negative  thereof,  any  name,  initials,  or  monogram: 

Secondly, no  person  shall  fraudulently  sell,  publi«h,exh 
or  dispOM  of,  or  offer  for  sale,  exhibition,  or  diatribe 
any  painting,  drawing,  or  photograph,  or  n<  _ 
bhiOtOgnph,  boring  thereon    the   name,  initials  or 
gram  of  a  person  who  did  not  execute  or  make  V 

Thirdly,  no  person  shall  fraudulently  utter,  ■': 

put  off.  or  cause  to  he  uttered  or  d  f,  any 

or  colourable  imitation  of  any  painting,  draw; 
tograph,  or  negative  of  a  photograph,  whether  there  sli 
he  subsisting  copyright  therein  or  not.  as  having  been 
made  or  executed  by  the  author  or  maker  of  rh<-  • 
work  from  which  suoh  copy  or  imitation  shall  hate 
taken : 

Fourthly,  where  the  author  or  maker  of  an; 
drawing,  or  photograph,  or  negative  of  a  p 
made  either  before  or  after  the  , 

have  sold  or  otherwise  parted  with  the  possession  of 
work,  if  any  alteration  shall  afterwards  I 
by  any  other  person,  hy  addition  or  otherwise,  ho  |» 
shall  be  at  liberty,  during  the  life  of  the  author  or  in 
of  such  work,  without  his  consent,  to  make  or  I 
to  sell  or  publish,  or  offer  for  sale,  such  work  er 
copies  of  such  work  so  altered  as  afbj 
thereof,  as  or  for  the  unaltered  work  of  such  author 
maker : 


911*11 

bees 


Every  offender  under  this  section  shall,  upon  conri« 
forfeit  to  the  person    aggrieved  a  stun   not 
pounds,  or  not  exceeding  doable  the  full  price,  if  my. 

which  all  such  copies,  engravings,  imitations,  or  altered  vrc 

shall  have  been  sold  or  offered  for  sale  ;  and  all  mi 

engravings,  imitations,  or  altered  works   shall  be   fori 

the   person,   or  the  assigns  or  legal    repi  ef  of 

person,  whose  narae^  initials,  or  DlOOOgj  1  be  so  frtu 

lenlly  signed  or  affixed  thereto,  or  to  whon 

altered  work  shall  be  so  fraudulently  or  falsely  h< 

aforesaid:   Provided  always,   that  the    penalties   in; 

this  section   shall  not   be    inclined   uulos   tie 

name,  initials,  or  monogram  shall   be  so  fraudulent 

or  affixed,  or  to  whom  such  spurious  or  altered  work  shall 
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so  fraudulently  or  falsely  ascribed  as  aforesaid,  shall  have 
been  living  at  or  within  twenty  years  next  before  the  time 
when  the  offence  may  have  been  committed. 

VIII.  All  pecuniary  penalties  which  shall  be  incurred,  and  bmowj  of 
all  such  unlawful  copies,  imitations,  and  all  other  effects  and  Sua* 
things  as  shall  have  been  forfeited  by  offenders,  pursuant  to 

this  Act,  and  pursuant  to  any  Act  for  the  protection  of  copy- 
right engravings,  may  be  recovered  by  the  person  herein-before 
and  in  any  such  Act  as  aforesaid  empowered  to  recover  the 
same  respectively,  and  herein-after  called  the  complainant  or 
the  complainer,  as  follows : 

In  England  and  Ireland,  either  by  action  against  the  party  i„  England 
offending,  or  by  summary  proceeding  before  any  two  jus- 
tices having  jurisdiction  where  the  party  offending  resides : 

In  Scotland  by  action  before  the  Court  of  Session  in  ordi-  in  Scotland, 
nary  form,  or  by  summary  action  before  the  sheriff  of  the 
county  where  the  offence  may  be  committed  or  the  of- 
fender resides,  who,  upon  proof  of  the  offence  or  offences, 
either  by  confession  of  the  party  offending,  or  by  the 
oath  or  affirmation  of  one  or  more  credible  witnesses, 
shall  convict  the  offender,  and  find  him  liable  to  the 
penalty  or  penalties  aforesaid,  as  also  in  expenses ;  and 
it  sliall  be  lawful  for  the  sheriff,  in  pronouncing  such 
judgment  for  the  penalty  or  penalties  and  costs,  to  insert 
in  such  judgment  a  warrant,  in  the  event  of  such  penalty 
or  penalties  and  costs  not  being  paid,  to  levy  and  recover 
the  amount  of  the  same  by  poinding:  Provided  always, 
that  it  shall  be  lawful  to  the  sheriff,  in  the  event  of  his 
dismissing  the  action  and  assoilzieing  the  defender,  to 
find  the  complainer  liable  in  expenses ;  and  any  judg- 
ment so  to  be  pronounced  by  the  sheriff  in  such  sum- 
mary application  shall  be  final  and  conclusive,  and  not 
subject  to  review  by  advocation,  suspension,  reduction, 
or  otherwise. 

IX.  In  any  action  in  any  of  Her  Majesty's  Superior  Courts  superior  Courts 
of  Record  at  Westminster  and  in  Dublin,  for  the  infringe-  which  any 
ment  of  any  such  copyright  as  aforesaid,  it  shall  be  lawful  for  ma7  make  an 
the  Court  in  which  such  action  is  pending,  if  the  Court  be  junction,  lupeo- 
then  sitting,  or  if  the  Court  be  not  sitting,  then  for  a  judge  of      *• or  ■oooun 
such  Court,  on  the  application  of  the  plaintiff  or  defendant 
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respectively,  to  ranke  such  order  for  an  injunction,  ii 
or  account,  and  to  give  such  direction  respecting  such  ■eti» 
injunctiou,  inspection,  and  account,  and  the  proceeding 
respectively,  as  to  such  Court  or  judge  may  seem  fiu 

X,  All  repetitions,  copies,  or  imitations  of  *,  draw- 
ings, or  photographs,  wherein  or  in  tlie  design  whereof  ihew 
shall  be  subsisting  copyright  under  this                '  all  rej*'., 
copies,  and  imitations  of  the  design  of  any  such  pa 
drawing,  or  of  the  negative  of  any  such  photograph,  wlik 
contrary  to  the  provisions  of  this  Act,  shall  ha 

in  any  foreign  state,  or  in  any  part  of  the  British  do 

are  hereby  absolutely  prohibited  to  he  imported  into 

of  the  United  Kingdom,  except  by  or  with  the  wmtfOt  of 

proprietor  of  the  copyright  thereof,  or  his  agj 

writing;  and  if  the  proprietor  of  any  such  copyright,  or 

■gent,  shall  declare  that  any  goods  imported  are  n 

copies,  or  imitation*  of  any  rack  pointing,  drawing,  or 

graph,  or  of  the  negative  of  any  such  photograph,  and  so  pr 

hibited  as  aforesaid,  then  such  goods  may  be  detaiued  b\ 

officers  "f  Her  Majesty's  Customs. 

XI.  If  the  author  of  any  painting,  drawing,  or  photograph, 
in  which  there  shall  he  subsisting  copyright,  aft 

or  otherwise  disposed  of  such  copyright,  or  if  any  otln 
not  being  the  proprietor  for  the  time  being  of  such 
shall,  without   the  consent  of  such  proprietor,  repeat, 
oolourably  imitate,  or  otherwise  multiply,  or  cause  or  pn 
to  he  repeated,  copied,  oolourably  imitated,  or  otherwise  mul- 
tiplied,  Got  side,  hire,  exhibition,   or  distribution.  «ny  wdt 
work  or  the  design  thereof,  or  the  negative  of  any  sod  |»I»o- 
tograph, or  shall  import  or  cause  to  be  import)  d  into  any  part 
of  the  United   Kingdom,  or  sell,  publish,  let  to  hire,  eil 
or  distribute,  or  offer  for  sale,  hire,  exhibil 
or  cause  or  procure  to  be  sold,  published,  let  to  1 

i,  or  distributed,  or  offered  for  s. 
distribution,  any  repetition,  copy,  or  imitation  of  such  work, 
or  the  design  thereof,  or  the  uegative  of  any  so 
made  without  such  consent  as  aforesaid,  then  >  b  pro- 

prietor, in  addition  to  the  remedies  hereby  -  re- 

covery of  any  sin  b  penalties,  and  toil. 
as  aforesaid,  may  reoovej  damages  by  and  in  a  - 
on   the  case,  to  be  brouj  i  -t   the  [* 

and  may  iu  such  action  recover  and  enfoi 
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him  of  all  unlawful  repetitions,  copies,  and  imitations,  and 
negatives  of  photographs,  or  may  recover  damages  for  the 
retention  or  conversion  thereof:  Provided,  that  nothing  herein 
contained,  nor  any  proceeding,  conviction,  or  judgment,  for 
any  act  hereby  forbidden,  shall  affect  any  remedy  which  any 
person  aggrieved  by  such  act  may  be  entitled  to  either  at  law 
or  in  equity. 

XII.  This  Act  shall  be  considered  as  including  the  pro-  fg^JJU't  12. 
visions  of  the  Act  passed  in  the  session  of  Parliament  held  in  ^^6?w2[f???d 
the  seventh  and  eighth  years  of  Her  present  Majesty,  intituled  **»■■  A°*- 
"  An  Act  to  amend  the  law  relating  to  international  copy- 
right," in  the  same  manner  as  if  such  provisions  were  part  of 
this  Act 


38  &  39  Vict.  c.  12. 

An  Act  to  amend  the  Law  relating  to  International  Copyright. 

[Law  Rep.  10  Stat.  133.]  [13th  May  1875.] 

Whereas  by  an  Act  passed  in  the  fifteenth  year  of  the  reign 
of  Her  present  Majesty,  chapter  twelve,  intituled  "  An  Act  to 
enable  Her  Majesty  to  carry  into  effect  a  convention  with 
France  on  the  subject  of  copyright;  to  extend  and  explain 
the  International  Copyright  Acts ;  and  to  explain  the  Acts 
relating  to  copyright  in  engravings,"  it  is  enacted,  that  "  Her 
Majesty  may,  by  Order  in  Council,  direct  that  authors  of 
dramatic  pieces  which  are,  after  a  future  time,  to  be  specified 
in  such  order,  first  publicly  represented  in  any  foreign  conn- 
try,  to  be  named  in  such  order,  their  executors,  administrators, 
and  assigns,  shall,  subject  to  the  provisions  therein-after  men- 
tioned or  referred  to,  be  empowered  to  prevent  the  repre- 
sentation in  the  British  dominions  of  any  translation  of  such 
dramatic  pieces  not  authorized  by  them,  for  such  time  as  may 
be  specified  in  such  order,  not  extending  beyond  the  expira- 
tion of  five  years  from  the  time  at  which  the  authorized  trans- 
lations of  such  dramatic  pieces  are  first  published  and  publicly 
represented : " 

And  whereas  by  the  same  Act  it  is  further  enacted,  '•  that, 
subject  to  any  provisions  or  qualifications  contained  in  such 
order,  and  to  the  provisions  in  the  said  Act  contained  or  re- 
ferred to,  the  laws  and  enactments  for  the  time  being  in  force 
for  ensuring  to  the  author  of  any  dramatic  piece  first  publicly 
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represented  in  the  British  dominions  the  sole  liberty  of  n- 
resenting  the  same  shall  be  applied  for  die  purpose  of  p 
venting  the  representation  of  any  translations  of  the  drama1 
pieces  to  which  such  order  extends,  which  are  not  sanctioued 
by  the  authors  thereof:  " 

And  whereas  by  the  sixth  section  of  the  said  Act  it  i.«  pro* 
tided,  that  "nothing  in  the  said  Act  contained  shall  be  » 
OOPOtraed  as  to  prevent  fair  imitations  or  adaptations  I 
BngHsh  stage  of  any  dramatic  piece  or  musical  composition 
published  in  any  foreign  country  lm 

And  whereas  it  is  expedient  to  alter  or  amend  the 
mentioned  provision  under  certain  circumstances : 

Be  it  therefore  enacted  by   the  Queen's   most   Excell 
Majesty,  by  and  with  the  advice  :vnd   consent  of  the  1/ 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Par- 
liament  assembled,  and   by  the   authority   of  the  same,  is 
followi ;  viz., 

I.  In  any  case  in  which,  by  virtue  of  the  enactments 
n-before  recited,  any  Order  in  Council  has  been  Of 
Innritier  be  made  for  the  purpose  of  extending  prol 
the  translations  of  dramatic  pieces  first  publicly  rcpresen 
in  any  foreign  country,  it  shall  be  lawful  for  Her  Majesty 
Order  in  Council  to  direct  that  the  sixth  section  of 
Act  shall  not  apply  to  the  drarnnlic  pieces  to  which  protection 
is  so  extended:  and  thereupon  the  nid  recited  Act  shall  txke 
effect  with  respect  to  such  dramatic  pieces  and  to  the  transla- 
tions thereof  as  if  the  said  sixth  section  of  the  said  Act  were 
hereby  repealed. 


Im 


Beriscd  Statute  of  the  United  States,  being  the  Act  of  J»fy 
8,  1870,  as  contained  in  the  Ret'istd  Statutes,  Second 
Edition,  1878,  page  957. 

S,  Copyrights  to  be  under  charge  of  Librarian  of  Con- 
gress. 

4949.  Seal  of  office. 

4950.  Bond  of  Librarian. 
4851.  Annuel  report. 

.'.  What  publications  may  be  entered  for  copyrij 

\,  Term  of  Copyrights. 

4054)  Continuance  of  term. 

495j.  Assignment  of  copyrights  and  recording. 
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4956.  Deposit  of  title  and  published  copies. 

4957.  Book  of  entry  and  attested  copy. 

4958.  Fees. 

4959.  Copies  of  copyright  works  to  be  furnished  to  Libra- 
rian of  Congress. 

4960.  Penalty  for  omission. 

4961.  Postmaster  to  give  receipts. 

4962.  Publication  of  notice  of  entry  for  copyright  pre- 
scribed. 

4963.  Penalty  for  false  publication  of  notice  of  entry. 

4964.  Damages  for  violation  of  copyright  of  books. 

4965.  For  violating  copyright  of  maps,  charts,  prints,  &c. 

4966.  For  violating  copyright  of  dramatic  compositions. 

4967.  Damages  for  printing  or  publishing  any  manuscript 
without  consent  of  author,  &c. 

4968.  Limitation  of  action  in  copyright  cases. 

4969.  Defenses  to  action  in  copyright  cases. 

4970.  Injunctions  in  copyright  cases. 

4971.  Aliens  and  non-residents  not  privileged. 

Sec.  4948.  All  records  and  other  things  relating  to  copy-  Copyrights  to  be 
rights  and  required  by  law  to  be  preserved,  shall  be  under  Librarian  of  Con- 
the  control   of  the   Librarian   of  Congress,  and   kept  and  ***** 
preserved  in  the  Library  of  Congress ;  and  the  Librarian  of 
Congress  shall   have   the   immediate   care   and   supervision 
thereof,  and,  under  the  supervision  of  the  joint  committee  of 
Congress  on  the  Library,  shall  perform  all  acts  and  duties 
required  by  law  touching  copyrights. 

Sec.  4949.  The  seal  provided  for  the  office  of  the  Librarian  8«ai  of  offlo*. 
of  Congress  shall  be  the  seal  thereof,  and  by  it  all  records  and 
papers  issued  from  the  office  and  to  be  used  in  evidence  shall 
be  authenticated. 

Sec.  4950.  The  Librarian  of  Congress  shall  give  a  bond,  Bond  of  Libn- 

yfaua 

with  sureties,  to  the  Treasurer  of  the  United  States,  in  the 
sum  of  five  thousand  dollars,  with  the  condition  that  he  will 
render  to  the  proper  officers  of  the  Treasury  a  true  account 
of  all  moneys  received  by  virtue  of  his  office. 

Sec.  4951.  The  Librarian  of  Congress  shall  make  an  annual   Annual  report 
report  to  Congress  of  the  number  and  description  of  copyright 
publications  for  which  entries  have  been  made  during  the 
year. 

Sec.  4952.  Any  citizen  of  the  United  States  or  resident  Whatpubiiea- 
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therein,  who  shall  be  the  author,  inventor,  designer, 
prietor  of  any  book,  map,  chart,  dramatic  or  musical  eompwL 
tion,  engraving,  cut,  print,1  or  photograph  or 
or  of  a  painting,  drawing,  chromo,  statue,  statuary,  and 
models  or  designs  intended  to  he  perfected  as  works  of  the 
fine  arts,  and   the   executors,  administrators,  or   assigns  of 
any  such  person  shall,  upon  complying  with  the  provisions  of 
this    chapter,  have  the  sole   likTty  of  print ii 
publish  tog,    completing,   copying,   executing,    fiui*l 
vending  the  same ;  and,  in  the  case  of  a  dramatic  comf 
tion,  of  publicly  performing  or  representing  it,  or  causing 
to  be  performed  or  represented  by  others.     And  authors  may 
reserve  the  ri^ht  to  dramatize  or  to  translate  their  own  P 

Sec.  4953.  Copyrights  shall  Ik*  granted  for  the  t^rm  of 
twenty-eight  yearn  from  the  time  of  recording  the  title  thereof, 
in  the  manner  hereinafter  directed. 

Sec.  4 i> ■"•  1.  lite  uuthor,  inventor,  or  designer,  if  he  be  s 
living  and  a  citizen  of  the  United  States  or  resident  thetvi 
or  his  widow  or  children,  if  he  be  dead,  shall  have  the 
exclusive   right  continued  for  the  further  term  of  foil 
years,  upon  recording  the  title  of  the  work  or  de*< 
lli«'   article  so  secun-.l   :i    MOOttd  time,  and  complying  with 
other  regulation!  in  regard  to  original  copyrights,  within  »i 
months  before  the  expiration  of  the  first  term. 

-on  shall,  within  two  months  from  the  date  of  said  renewal 
cause  a  copy  of  the  record  thereof  to  be  puolianed  in  one  or 
mure  newspapers,  printed  in  the  United  States,  for  the  space 
of  four  weeks. 

Sk.C.  4955.   Copyrights  shall  be  assignable  In   law 
instrument  of  writing,  and  such  assignment  shall  be  reoord 
in  the  office  of  the  Librarian  of  Congress  within  sixty  daya 
after  its  execution  ;  in  default  of  arnica  it  shall  be  void 
against  any  anbeequent  purchaser  or  mortgagee  for  a  valuable 
consideration,  without  notice. 

Sec  4956.    No  person   shall  be  entitled   to  a  ci. 
unless  be  shall,  before  publication,  deliver  at  the  offic*  of  t 
Librarian  of  Co  depottl  in  the  mail  addressed  to 

Librarian  of  Congress,  at  Washington]  District  of  Columbia. 
a  printed  copy  of  the  title  of  the  l><>ok  or  other  arti. 

ntion  of  the  painting,  drawing,  chromo,  statue,  statuary, 

or  a  model  or  design  for  a  work  of  the  fine  arts,  for  which  he 

1  See  Act  of  1874,  a.  9,  pott,  p.  70o. 
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desires  a  copyright,  nor  unless  he  shall  also,  within  ten  days 
from  the  publication  thereof,  deliver  at  the  office  of  the 
librarian  of  Congress  or  deposit  in  the  mail  addressed  to  the 
Librarian  of  Congress,  at  Washington,  District  of  Columbia, 
two  copies  of  such  copyright  book  or  other  article,  or  in  case 
of  a  painting,  drawing,  statue,  6tatuary,  model,  or  design  for  a 
work  of  the  fine  arts,  a  photograph  of  the  same. 

Sec.  4957.  The  Librarian  of  Cong'ress  shall  record  the  Book  of  entry 
name  of  such  copyright  book  or  other  article,  forthwith,  in  a  copy. 
book*  to  be  kept  for  that  purpose,  in  the  words  following : 
"  Library  of  Congress,  to  wit :  Be  it  remembered  that  on 
the  day  of  ,  A.  B.,  of  ,  hath  deposited  in  this  office 
the  title  of  a  book,  (map,  chart,  or  otherwise,  as  the  case  may 
be,  or  description  of  the  article,)  the  title  or  description  of 
which  is  in  the  following  words,  to  wit ;  (here  insert  the  title 
or  description,)  the  right  whereof  he  claims  as  author,  (origi- 
nator, or  proprietor,  as  the  case  may  be,)  in  conformity  with 
the  laws  of  the  United  States  respecting  copyrights.  C.  D., 
Librarian  of  Congress."  And  he  shall  give  a  copy  of  the  title 
or  description,  under  the  seal  of  the  Librarian  of  Congress,  to 
the  proprietor  whenever  he  shall  require  it. 

Sec.  4958.  The  Librarian  of  Congress  shall  receive,  from  ?««. 
the  persons  to  whom  the  services  designated  are  rendered,  the 
following  fees :  — 

First.  For  recording  the  title  or  description  of  any  copy- 
right book  or  other  article,  fifty  cents. 

Second.  For  every  copy  under  seal  of  such  record  actually 
given  to  the  person  claiming  the  copyright,  or  his  assigns, 
fifty  cents. 

Third.  For  recording  any  instrument  of  writing  for  the 
assignment  of  a  copyright,  fifteen  cents  for  every  one  hundred 
words.1 

Fourth.  For  every  copy  of  an  assignment,  ten  cents  for 
every  one  hundred  words.1 

All  fees  so  received  shall  be  paid  into  the  Treasury  of  the 
United  States. 

Sec.  4959.  The  proprietor  of  every  copyright  book  or  other  copiet  of  copy- 
article  shall  deliver  at  the  office  of  the  Librarian  of  Congress,  furnished  to 
or  deposit  in  the  mail  addressed  to  the  Librarian  of  Congress  congm*. 
at  Washington,  District  of  Columbia,  within  ten  days  after  its 
publication,  two  complete  printed  copies  thereof,  of  the  best 
edition  issued,  or  description  or  photograph  of  such  article  as 
»  See  Act  of  1874,  s.  2,  pott,  p.  705. 
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hereinbefore  required,  and  B  I  -ubsequent 

wherein  any  substantial  changes  shall  be  made. 

L960<  For  every  failure  on  the  part  of  the  pr.. 
of  any  copyright  to  deliver  Or  deposit   iii    the  mail  either  of 

the  paDliBbed  copies,  or  description  or  photograph,  require*! 

by  sections  four  thonaand  nine  handled  and  lifty-six,  ami  four 
thousand  nine  hiiiidt  ed  and  lifi\-nine,  the  proprietor  of  the 
Copyright  shall  be  liable  to  a  penalty  dollars,  I 

be  recovered  hy  the  Librarian  of  Congress,  iii  the  name  of  i 
United  States,  ID  BO  action  in  the  nature  ot  >;■  of  <le 

in  any  district  court  of  tbe  United  Slates  within  the  ju 
of  which  ihe  delinquent  may  reside  or  be  found. 

BbO.  4961.  The  postmaster  t<>  whom  such  rx>| 
title,  or  other  article  is  delivered,  shall,  if  requested,  gire 

l  therefor;  and  when  so  delivered  he  shall  mail 
destination. 

Sue.  4".*G2.  No  person  shall  maintain  an   action  I 
fringement  of  his  copyright  u: 
by  inserting  in  the  several  copiaa  of  every  edition  publish 

on   the   title- pa ge   or   the  page  immediately  following 

a  bonk;  or  if  a   map,  chart,   mimical   Composition,  print. 

engraving,    photograph,    painting,    drawing,   citron. 

statuary,  or  model  or  design    intended    to   be 

completed  as  a  work  of  the  fine  arts,  I.  lag  upon  some 

portion  of  the  face  or  front  thereof,  <>r  on  I 

etance  on   which  the  same  shall  be  mounted,  the  fjlluwi 

words:  "  Entered  according  to  Act  oi  tin-  u 

i  by  A.  I5.T  in  the  oilice  of  the  Librar. 
Washington."  x 

Skc.  49G3.  Every  person  who  shall  insert  or  inipr 
notice,  or  words  of  the  same  purport,  in  or  BpOl 
map,  chart,  musical    composition,   [irint,  iving, 

photograph,  or  other  article,  for  which  he  has  not  obi 
copyright,  shall  be  liable  to  a  penalty  of  one  hundred  doll* 
recoverable  one-half  for  the  person  who  shall  sue  I 
penalty]  and  one-half  to  the  use  of  the  United  States. 

Skc.  49G4.  Every  person  who,  after  the  reeordii 

title  of  any  book  a^  provided  by  this  chapter,  shall  u 
term  limited,  and  without  the  consent  of  the  pro;, 
the  copyright  first  obtained  in  writing,  signed,  in  presence 
two  or  more  witnesses,  print,  publish,  or  import,  or  knfflil 

1  See  Act  of  1874,  s.  1,  jjoat,  p 
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the  same  to  be  so  printed,  published,  or  imported,  shall  sell 
or  expose  to  sale  any  copy  of  such  book,  shall  forfeit  every 
copy  thereof  to  such  proprietor,  and  shall  also  forfeit  and  pay 
such  damages  as  may  be  recovered  in  a  civil  action  by  such 
proprietor  in  any  court  of  competent  jurisdiction. 

Sec.  4965.  If  any  person,  after  the  recording  of  the  title  of  £* S*|f3f 
any  map,  chart,  musical  composition,  print,  cut,  engraving,  or  BJaPttCA*rtJ' 
photograph,  or  chromo,  or  of  the  description  of  auy  painting, 
drawing,  statue,  statuary,  or  model  or  design  intended  to  be 
perfected  and  executed  as  a  work  of  the  fine  arts,  as  provided 
by  this  chapter,  shall,  within  the  term  limited,  and  without 
the  consent  of  the  proprietor  of  the  copyright  first  obtained 
in  writing,  signed  in  presence  of  two  or  more  witnesses, 
engrave,  etch,  work,  copy,  print,  publish,  or  import,  either  in 
whole  or  in  part,  or  by  varying  the  main  design  with  intent 
to  evade  the  law,  or,  knowing  the  same  to  be  so  printed, 
published,  or  imported,  shall  sell  or  expose  to  sale  any  copy 
of  such  map  or  other  article,  as  aforesaid,  he  shall  forfeit  to 
the  proprietor  all  the  plates  on  which  the  same  shall  be  copied, 
and  every  sheet  thereof,  either  copied  or  printed,  and  shall 
further  forfeit  one  dollar  for  every  sheet  of  the  same  found 
in  his  possession,  either  printing,  printed,  copied,  published, 
imported,  or  exposed  for  sale;  and  in  case  of  a  painting, 
statue,  or  statuary,  he  shall  forfeit  ten  dollars  for  every  copy 
of  the  same  in  his  possession,  or  by  him  sold  or  exposed  for 
sale ;  one-half  thereof  to  the  proprietor  and  the  other  half  to 
the  use  of  the  United  States. 

Sec.  4966.  Any  person  publicly  performing  or  representing  For  violating 
any  dramatic  composition  for  which  a  copyright  has  been  dramatic  com. 
obtained,  without  the  consent  of  the  proprietor  thereof,  or         0M" 
his  heirs  or  assigns,  shall  be  liable  for  damages  therefor,  such 
damages  in  all  cases  to  be  assessed  at  such  sum,  not  less  than 
one  hundred  dollars  for  the  first,  and  fifty  dollars  for  every 
subsequent  performance,  as  to  the  court  shall  appear  to  l>e  just. 

Sec.  4967.  Every  person  who  shall  print  or  publish  any  Damages  for 
manuscript  whatever,  without  the  consent  of  the  author  or  {EwngMiy  man- 
proprietor  first  obtained,  if  such  author  or  proprietor  is  a  {^&Vofhout 
citizen  of  the  United  States,  or  resident  therein,  shall  be  author»  fco* 
liable  to  the  author  or  proprietor  for  all  damages  occasioned 
by  such  injury. 

Sec.  4968.  No  action  shall  be  maintained  in  any  case  of  limitation  of 
forfeiture  or  penalty  under  the  copyright  laws,  unless  the  right  < 
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Defenses  to  ac- 
tion In  copyright 


Injunctions  In 
copyright  MM. 


Allen*  and  non- 
residents  not 
pririleged. 


same  is  commenced  within  two  years  after  the  cause  of  action 
has  arisen. 

Sec.  4969.  In  all  actions  arising  under  the  laws  respecting 
copyrights,  the  defendant  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence. 

Sec.  4970.  The  circuit  courts,  and  district  courts  having 
the  jurisdiction  of  circuit  courts,  shall  have  power,  upon  bill 
in  equity,  filed  by  any  party  aggrieved,  to  grant  injunction! 
to  prevent  the  violation  of  any  right  secured  by  the  laws 
respecting  copyrights,  according  to  the  course  and  principlei 
of  courts  of  equity,  on  such  terms  as  the  court  may  deem 
reasonable. 

Sec.  4971.  Nothing  in  this  chapter  shall  be  construed  to 
prohibit  the  printing,  publishing,  importation,  or  sale  of  any 
book,  map,  chart,  dramatic  or  musical  composition,  print,  cut, 
engraving,  or  photograph,  written,  composed,  or  made  by  any 
person  not  a  citizen  of  the  United  States  nor  resident  therein. 


No  right  of 
action  for  in- 
fringement of 
copyright  on- 
lets,  fee. 


Modes  of  entry. 


Act  of  June  18,  1874. 

(18  U.  S.  St.  at  L.  78.) 

An  act  to  amend  the  lata  relating  to  patents,  trade  marks,  and 
copyrights. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  no 
person  shall  maintain  an  action  for  the  infringement  of  bis 
copyright  unless  he  shall  give  notice  thereof  by  inserting  in 
the  several  copies  of  every  edition  published,  on  the  title-page 
or  the  page  immediately  following,  if  it  be  a  book ;  or  if  a 
map,  chart,  musical  composition,  print,  cut,  engraving,  photo- 
graph, painting,  drawing,  chromo,  statue,  statuary,  or  model, 
or  design  intended  to  be  perfected  and  completed  as  a  work  of 
the  fine  arts,  by  inscribing  upon  some  visible  portion  thereof, 
or  of  the  substance  on  which  the  same  shall  be  mounted,  the 
following  words,  viz. :  "  Entered  according  to  act  of  Congress, 

in  the  year ,  by  A.  B.,  in  the  office  of  the  Librarian  of 

Congress,  at  Washington ; "  or,  at  his  option  the  word  u  Copy- 
right," together  with  the  year  the  copyright  was  entered,  and 
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the  name  of  the  party  by  whom  it  was  taken  out;  thus 
—  "Copyright,  18—,  by  A.  B." 

Sec.  2.  That  for  recording  and  certifying  any  instrument  of  Fee  for  recording 
writing  for  the  assignment  of  a  copyright,  the  Librarian  of  wtpnmiita  It 
Congress  6hall  receive  from  the  persons  to  whom  the  service   copTrigl,t- 
is  rendered,  one  dollar ;  and  for  every  copy  of  an  assignment, 
one  dollar ;  said  fee  to  cover,  in  either  case,  a  certificate  of 
the  record,  under  seal  of  the  Librarian  of  Congress ;  and  all 
fees  so  received  shall  be  paid  into  the  Treasury  of  the  United 
States. 

Skc.  3.  That  in  the  construction  of  this  act,  the  words  "  En-  JjJJSft" 
graving,"  "  cut,"  and  "  print "  shall  be  applied  only  to  pictorial  |"^«cn^!*T" 
illustrations  or  works  connected  with  the  fine  arts,  and  no  *nd "  p*1**-" 
prints  or  labels  designed  to  be  used  for  any  other  articles  of 
manufacture  shall  be  entered  under  the  copyright  law,  but 
may  be  registered  in  the  Patent  Office.     And  the  Commis-  {JJJjJJ  £** ^-MM| 
sioner  of  Patents  is  hereby  charged  with  the  supervision  and   iSSf*?^^^ 
control  of  the  entry  or  registry  of  such  prints  or  labels,  in   S"""^??!^ 
conformity  with  the  regulations  provided  by  law  as  to  copy-  with  supermen, 
right  of  prints,  except  that  there  shall  be  paid  for  recording  '***• 
the  title  of  any  print  or  label  not  a  trade  mark,  six  dollars, 
which  shall  cover  the  expense  of  furnishing  a  copy  of  the 
record  under  the  seal  of  the  Commissioner  of  Patents,  to  the 
party  entering  the  same. 

Sec.  4.  That  all  laws  and  parts  of  laws  inconsistent  with  R*p«»i  of  ineoa. 

(latent  laws. 

the  foregoing  provisions  be  and  the  same  are  hereby  repealed. 

Sec.  5.  That  this  act  shall  take  effect  on  and  after  the  first  tikm  eiiwt  Aug. 
day  of  August,  eighteen  hundred  and  seventy-four. 

Approved,  June  18,  1874. 


Provisions  of  the  Revised  Statutes  of  the  United  States  which, 
with  section  4970  (ante,  p.  704),  govern  Jurisdiction  in 
Copyright  Cases. 

Sec.  629.  The  circuit  courts  shall  have' original  jurisdiction  Jnriedietioa. 
as  follows : 

First.     Of  all  suits  of  a  civil  nature  at  common  law  or  in  Alien*,  dtumi 

of  different 

equity,  where  the  matter  in  dispute,  exclusive  of  costs,  ex-  state*, 
ceeds  the  sum  or  value  of  five  hundred  dollars,  and  an'  alien 

45 
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is  a  party,  or  the  suit  is  between  a  citizen  of  the  State  where 
it  is  brought  and  a  citizen  of  another  State.    .     .     . 

Ninth.     Of  all  suits  at  law  or  in  equity  arising  under  the 

patent  or  copyright  laws  of  the  United  States.1 

writ*  of  mor  ^ec.  ^99*  -A.  writ  of  error  [to  the  Supreme  Court  of  the 

t*tt*£t£tew,©»  ^'"te<*  States]  may  be  allowed  to  review  any  final  judgment 

to  amount.  &i  jaw>  an(j  an  appeal  shall  be  allowed  from  any  final  decree 

in  equity  hereinafter  mentioned,  without  regard  to  the  sum  or 

value  in  dispute : 

p«t«it  tad  copy.       First     Any  final  judgment  at  law  or  final  decree  in  equity 

right  com.  o^  any  cjreujt  coj,^  or  0f  anv  district  court  acting  as  a  circuit 

court,  or  of  the  supreme  court  of  the  District  of  Columbia, 
or  of  any  Territory,  in  any  case  touching  patent-rights  or 
copyrights.9 

i  U  S.  Rev.  St.  110,  111. 

The  Act  of  March  8,  1875,  18  TJ.  S.  St.  at  L.  470,  provides  that 
"  the  circuit  courts  of  the  United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  States,  of  all  suits  of  a 
civil  nature  at  common  law  or  in  equity,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred 
dollars,  and  arising  under  the  Constitution  or  laws  of  the  United  States, 
or  treaties  made,  or  which  shall  he  made,  under  their  authority,  or  in 
which  the  United  States  are  plaintiffs  or  petitioners,  or  in  which  titers 
shall  be  a  controversy  between  citizens  of  different  States  or  a  con- 
troversy between  citizens  of  the  same  State  claiming  land  under  grand 
of  different  States,  or  a  controversy  between  citizens  of  a  State  and 
foreign  states,  citizens,  or  subjects." 

*  U.  S.  Rev.  St.  180. 
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A. 

ABANDONMENT.     See  Acquiescence;  Performance;  Publica- 
tion. 
ABBREVIATIONS,  , 

explanation  of,  see  table  preceding  Table  or  Cases. 

ABRIDGMENTS, 

prohibition  of  unauthorized,  recommended  by  royal  commissioners, 

52. 
may  be  copyrighted,  158. 
test  of  originality,  158,  159,  200. 
what  may  be  abridged,  159,  433. 
law  reports,  160. 

of  foreign  works  may  be  copyrighted  in  United  States,  232. 
right  in,  may  be  assigned  independently  of  copyright  in  original,  334. 
considered  with  reference  to  piracy,  433-445. 
general  principles,  433,  434. 
may  be  numerous  of  unprotected  original,  433. 
of  copyrighted  work  cannot  be  justified  on  ground  of  improve- 
ment of  original,  433. 
tests  by  which  question  of  piracy  determined,  434. 
review  of  English  authorities,  435-437. 
judicial  dicta  that  bona  fide,  not  piratical,  435,  437. 
direct  authorities  that  bona  fide,  not  piratical,  436,  438-440. 
English  authorities  treated  as  obsolete,  436. 
views  of  McLean,  J.,  against  current  doctrine,  439. 
what  authority  in  support  of  prevalent  doctrine,  436,  440. 
doctrine  maintained  that  unlicensed,  are  piratical,  440-445. 
question  to  be  determined  by  general  principles  governing 

piracy,  440. 
abridgment  defined,  441. 

grounds  on  which  unlicensed,  held  lawful,  not  tenable,  442. 
abridger  takes  material  part  of  copyrighted  work  without 

authority,  which  must  amount  to  piracy,  443-445. 
views  of  Kent,  Lord  Campbell,  Wood,  V.  C,  and  Lieber, 
445,  note  1. 


710  INDEX. 

ABRIDGMENTS,  —continued. 

unsuccessful  attempts  to  apply  prevalent  doctrine  to  photographs, 
maps,  and  illustrations,  445,  note  1. 

ACCOUNT   OF  PROFITS, 
remedy  in  equity,  497. 

may  be  ordered  when  temporary  injunction  refused,  521. 
only  approximate  measure  of  damage,  531. 
right  to,  dependent  on  right  to  injunction,  532. 
may  be  ordered  before  injunction  granted,  533. 
not  asked  for,  may  be  ordered  under  prayer  for  general  relief,  533. 
how  profits  of  past  sales  ascertained,  533. 
plaintiff  entitled  to  profits  from  sales  on  commission  of  piratical 

copies,  533. 
defendant  ordered  by  equity  to  pay  net  profits,  and  sent  to  law  for 

gross,  471,  534. 
in  case  of  violation  of  common-law  play  right,  585. 
statutory  playright,  625. 

ACQUIESCENCE, 

remedies  in  equity  defeated  by  plaintiff's  consent  to  publication,  which 

need  not  be  written,  501. 
when  plaintiff's  consent  may  not  be  implied,  502. 
plaintiff  may  forfeit  rights  by  delay  or  laches,  504. 

and  so,  where  he  has  permitted  other  piracies  than  defendant's, 
504. 
plaintiff  not  responsible  for  delay  when  ignorant  of  piracy,  505. 
defendant  must  show  knowledge  in  plaintiff,  505. 
delay  may  be  explained,  505. 
plaintiff's  rights  not  prejudiced  by  custom,  506. 
stronger  case  of,  must  be  shown  on  final  hearing  than  preliminary 

application,  506. 
whether  plaintiff's  rights  lost  by  apparent,  506-508. 
tendency  of  recent  decisions  toward  doctrine  that  plaintiffs  rights 

are  not  lost  by  mere  delay,  508-512. 
defendant  must  show  plaintiff's  consent,  508. 
plaintiff's  knowledge  of  piracy  does  not  amount  to  consent,  510- 

512. 
in  unlicensed  performances  of  unpublished  play,  576. 

ACTING.    See  Performance. 

ACTING   RIGHT, 
meaning  of,  553. 

See  Playright. 
ACTION, 

form  of,  for  infringement  of  copyright,  495. 

See  Damages,  Action  for;  Jurisdiction;  Limitation 
of  Actions;  Remedies  in  Law. 

ACTS  OF  CONGRESS.    See  Statutes  in  Force. 
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ACTS  OF  PARLIAMENT, 

prerogative  right  to,  claimed  by  crown,  62-65,  163. 
See  Statutes;  Statutes  in  Force;  Public  Documents. 

ADAPTATIONS, 

of  dramatic  compositions.     See  Dramatizations. 

provisions  of  international  copyright  acts  relating  to  foreign, 
215,  218. 
of  music.     See  Musical  Compositions. 

ADVERTISING  PUBLICATIONS, 
may  be  copyrighted,  161-168. 

but  not  when  mere  advertisements,  164,  178,  211. 

AGREEMENTS  BETWEEN  AUTHORS   AND  PUBLISHERS, 
as  to  articles  in  cyclopaedias,  periodicals,  &c,  in  England,  243-247, 
379. 
in  United  States,  259,  379. 

See  Periodicals. 
as  to  renewal  of  copyright,  326-334.    See  Renewal  op  Copyright. 
absolute  assignment  before  publication  gives  unlimited  right  to  pub- 
lish, 328. 
for  publication  of  specified  number  of  copies  gives  exclusive  right  to 

print  and  sell  that  number,  313,  314,  363. 
for  publication  of  one  edition  only  gives  no  right  to  publish  a  second, 

360,  363. 
that  publisher  shall  publish  second  edition,  if  called  for,  and  print 
as  many  copies  as  he  can  sell,  — 
entitled,  and  bound  to  publish,  when  demand  for,  357-363. 
question  of  demand  determined  by  proof,  364. 
may  publish  as  many  copies  of  second  edition  as  he  can  sell, 
357,  864. 
but  not  third  edition,  358,  359. 
right  to  publish  exclusive,  360. 
for  publication  of  subsequent  editions,  if  called  for,  publisher  entitled 
and  bound  to  publish  as  many  as  there  is  demand  for,  347,  364. 
when  ended,  364. 
indefinite  as  to  duration  and  number  of  copies,  — 
not  assignment  of  copyright,  346,  353. 
exclusive  right  of  publication  during  existence  of,  347,  369. 
terminable  by  failure  to  comply  with  conditions,  347,  365. 
rights  of  assignee  in  bankruptcy  under,  318. 
nature  of,  346. 

personal  and  not  transferable,  348,  366. 
author  may  end,  by  notice  given  before  expense  incurred  on  future 

edition,  352,  353,  361. 
publisher  may  issue  successive  editions  until  receipt  of  notice, 
352,  365. 
not  bound  to  publish  more  than  one  edition,  352,  365. 
time  of  ending,  353,  355,  note. 
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AGREEMENTS   BETWEEN   AUTHORS    AND    PUBLISHERS.  - 

continued. 

publisher  may  sell  all  copies  printed  under,  317 

3U9. 
judicial  opinion  that  publisher's  right  of  selling  copies  printed 

continues  exclusive  after  end  of  agreement,  347,  308. 
publisher '8  right  to  sell  after  agreement  ended  held  not  exclu- 
sive. 368. 
decision  questioned,  370. 
for  division  of  profits  on  copies  sold  above  specified  number;  righto 

of  author  after  bankruptcy  of  publisher,  350. 
with  State  reporter  for  publication  of  law  reports,  302. 
publisher  bound  to  observe  terms  of,  347,  800,  B 
selling  price,  when  not  specified,  may  be  fixed  by  publisher 
3.33, 
and  on  same  principle  the  style,  305. 
meaning  of  edition,  355  note,  357  note  1,  358,  359,  378. 
division  of  profits,  350,  351,  366. 
when  question  whether  new  edition  is  called  for  determined  by  proof, 
3(34. 
when  left  to  publisher,  853,  ^3 « » 1  - 
when  Agreement  not  transferable,  300. 

publisher  may  acquire  exclusive  rights  by  implied  agreement,  307. 
legal  title  remains  in  author,  unless  assignment  made, 
publisher  may  acquire  equitable  title, 
rights  of  publisher  who  has  bought  copyright  for  limited  time, 

37.-1,  839,  841,  843. 
rights   of   assignor  and  assignee   after  assignment 

373. 
negative  covenant  by  author,  373. 

author  may  not  reproduce  work  after  sale  of  copyright,  371 
whether    publisher   may    make    changes    in    authors    manuscript, 

875-877, 
publihher  liable  for  injury  to  author  by  false  representations  as  to 

authorship  of  revised  edition,  :!77. 
publisher  emitted  bo  damages  when  author  refuses  to  supply  I 

manuscript  after  part  is  printed,  378. 
copies  printed  to  replace  those  destroyed  by  fire  not  a  new  edition, 

378. 
unlawful  publications,  878. 
title  of  magazine  partnership  property,  380. 

name  of  editor  not  part  of  title, 
joint-on  ners  of  copyright  iuiiy  make  agreement  inter  sete  for  publi- 
cation, 381. 
governed  by  Statute  of  Frauds,  381. 
remedies  in  equity  concerning  the  specific  performance  of,  541-$tf- 

i>ec  Shkcikic  Pekfokmanck  ok  AoMUUCJ 
in  what  court  actious  and  suits  brought,  510.     Sec  Jmisi>. 

EMiVLOYEU    AKI>    EMPLOYE. 
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ALIENS.    See  Foreign  Authors;  International  Copyright. 

ALISON,   ARCHIBALD, 

petition  in  favor  of  copyright  extension,  76  and  note  1. 

ALMANAC, 

prerogative  right  to  claimed  by  crown,  62-65. 

AMOUNT, 

of   matter  essential  to  copyright,  piracy,  &c.      See    Quantity; 

Value. 
in  controversy.     See  Jurisdiction. 

ANIMUS  FURANDI.    See  Intention;  Knowledge  of  Piracy. 

ANNOTATION, 

creates  title  to  copyright,  153,  156,  200. 

copyrighted  work  may  not  be  used  for,  without  authority,  405,  406. 
See  Compilations;  Editions. 

APPEAL, 

may  be  made  to  U.  S.  Supreme  Court,  irrespective  of  amount  in  con- 
troversy, 545. 

ARRANGEMENT, 

of  materials.     See  Compilations. 

of  music.    See  Musical  Compositions. 

ART,  WORKS  OF.    See  Chromos;  Designs;  Drawings;  Engrav- 
ings; Models  {Paintings;  Photographs;  Sculpture;  Statuary. 

ARTICLES, 

copyright   in.      See  Cyclopaedias;    Employer   and    Employe; 
Newspapers;  Periodicals. 

ARTISTS.    See  Author. 

ASSIGNEE, 

of  foreign  author,  whether  entitled  to  benefit  of  U.  S.  Statute  pro- 
hibiting publication  of  manuscript,  125. 

of  foreign  author,  rights  of.     See  Foukigx  Authors. 

whether  foreign,  of  native  author  entitled  to  copyright  in  United 
States,  235. 

who  is,  238. 

copyright  vests  ab  initio  in,  238,  306,  320. 

owner  of  manuscript  may  secure  copyright,  239-243,  247. 

acquires  statutory  copyright  when  assignment  made  after  publication, 
230,  242,  306,  307. 
common-law  rights  when  before,  239,  242,  306,  307. 

of  commou-law  rights  is  recognized  by  statute  as  entitled  to  secure 
copyright,  240. 

owner  of  unpublished  work  has  essential  qualities  of,  240. 

definition  of,  in  English  Statute,  240,  312. 

not  entitled  to  copyright  unless  author  is,  242. 
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ASSIGNEE,  —  continued. 

whether  limited,  may  transfer  copyright,  338. 

of  painting,  drawing,  or  photograph  must  register  assignment  before 

action,  317. 
rights  of,  as  to  selling  copies,  338-342,  372,  373. 
rights  of,  who  has  bought  foreign  play  for  United  States,  582-584. 
of  foreign  dramatist  protected  by  common  law,  581. 
rights  of,  as  to  renewal.     See  Renewal  of  Copyright. 
in  bankruptcy.     See  Bankruptcy. 
See  Employer  and  Employe;  Transfer  of  Copyright; 
Playright,   Transfer  of. 
ASSIGNMENT.     See  Transfer  of  Copyright;  Playright,  Trans- 
fer of. 
AUTHOR, 

discussion  as  to  meaning  of,  in  English  Statute,  whether  restricted  to 

native,  22:3-228. 
British,  entitled  to  copyright  in  England  when  resident  abroad,  230. 
oiut  native  and  foreign,  in  United  States,  232. 
immaterial  where  American  resides,  234. 
who  is,  236. 
joint,  237,  624. 

rights  of,  who  has  designed  dramatic  representation,  249. 
of  map  designed  by  one  person  and  drawn  by  another,  254. 
he  is  not,  who  merely  suggests  subject,  259. 
See  Agreements  between  Authors  and  Publishers;  Emploth 
and  Employe;  False  Representations  as  to  Author- 
ship; Foreign  Authors;  Originality. 


B. 

BALDWIN,  JOHN  D., 

report  to  Congress  in  favor  of  international  copyright,  93. 

BANKRUPTCY, 

whether  copyright  will  pass  in,  without  writing,  315,  322. 

rights  of  assignee  under  contract  of  bankrupt  publisher,  348. 

rights  of  author  under  agreement  after  publisher  baukrupt,  350. 
BEQUEST, 

provision  in  English  statute  for  transmission  of  copyright  by,  302, 
312. 

in  United  States,  321. 
BIBLE, 

prerogative  right  to  English  translation  claimed  by  crown,  62-65. 
BLASPHEMOUS  PUBLICATIONS, 

whether  author  may  prevent  unlicensed  publication  of  manuscript, 
112-114. 
or  recover  damages,  114. 

not  entitled  to  copyright,  182,  187. 

injunctions  not  granted  against,  540. 
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BLASPHEMY, 

law  in  England  relating  to,  187-193. 
in  United  States,  193-196. 
BOOK, 

comprehensive  meaning  of,  140-144. 

definition  of,  in  5  &  6  Vict.  c.  45,  140. 

diagram  a,  143. 

label  not  a,  143. 

all  contents  of,  covered  by  copyright,  144,  411. 

copyright  in  part  of,  144. 

title  of,  not  subject  of  copyright,  145.    See  Title  of  Publication. 

includes  maps  in  England,  174. 

how  copyright  in,  secured,  265,  297.    See  Statutory  Requisites. 
when  in  two  or  more  volumes,  274. 

duration  of  copyright  in,  299,  300. 

regulations  concerning  importing,  298,  note  3. 

new  editions  of.    See  Editions. 

delivery  to  public  libraries.     See  Librarian  of   Congress;  Lir 
braries;  Statutory  Requisites. 

statutes  governing  copyright  in,  American,  698. 
English,  661. 

BOOKSELLER.     See  Publisher;  Seller. 

BREACH, 

of  confidence,  contract,  trust,  &c.  —  injunctions  granted  against,  537*. 

BRITISH  DOMINIONS, 
defined,  298. 

BRITISH  MUSEUM, 

delivery  of  books  to,  277. 

under  international  copyright  acts,  215,  217. 

BUSTS, 

copyright  in,  secured  by  English  statute.  179. 
See  Sculpture;  Statuary. 

BUYER.      See  Agreements  between  Authors  and  Publishers; 
Assignee;  Proprietor;  Seller. 


C. 

CALENDARS, 

subject  of  copyright,  153. 

CAMDEN,  LORD, 

speech  against  author's  rights,  39. 

CAMPBELL,  LORD, 

criticism  on  Lord  Eldon's  refusal  to  grant  injunctions  in  the  case  of 
obnoxious  books,  183,  note  1. 
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CANADIAN   COPYRIGHT  LAW,  298,  note  3. 

CARDS, 

playing,  protected  as  prints,  178. 

CASTS, 

copyright  in,  secured  by  English  statute,  179. 
See  Sculpture;  Statuary. 

CATALOGUES, 

may  be  copyrighted,  153,  167. 

not  when  mere  advertisements,  165,  166. 
what  use  may  be  made  of  copyrighted,  894,  396.     See  Fair  Usm 

of  Copyrighted  Works. 
piracy  in  case  of,  416-420. 

See  Compilations. 

CENSORSHD?  OF  THE  PRESS.    See  Literary  Property,  Hiitaj 

of,  in  England. 
CHANCERY.     See  Injunction  ;  Jurisdiction  ;  Remedies  in  Equity. 

CHARACTER  OF  PUBLICATION.    See  Qualities  essential  to 
Copyright;  Unpublished  Works. 

CHARTS.    See  Maps. 

CHRISTIANITY,  WORKS  AGAINST.     See  Blasphemous  Publica- 
tions; Blasphemy;  Religion,  Works  against. 

CHROMOS, 

may  be  copyrighted  in  United  States,  180. 
foreign,  by  resident  owner,  231,  232. 
how  copyright  secured,  265,  297.     See  Statutory  Requisites. 
duration  of  copyright  iu,  299,  300. 
statutory  remedies  for  infringement,  491-t494.     See  Remedies  nr 

Law. 
statute  relating  to,  698. 

CIRCUIT  COURTS, 

jurisdiction  of.     See  Jurisdiction. 

CITIZEN, 

copyright  in  United  States  limited  to,  and  resident,  231. 
See  Foreign  Authors. 

CLAY,   HENRY, 

report  to  Congress  in  favor  of  international  copyright,  92. 

COLLEGES, 

perpetual  copyright  given  to,  by  15  Geo.  HI.  c.  53,  73,  647. 

COLONIAL  COPYRIGHT, 

law  concerning,  298,  note  3. 

See  International  Copyright. 

COLONIES,   AMERICAN, 

copyright  laws  passed  by,  87,  88. 
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COMEDY, 

playright  in,  given  by  3  &  4  Will.  IV. ,  c.  15,  and  5  &  6  Vict.  c.  45, 586. 
See  Dbamatic  Compositions. 

COMMISSIONERS.    See  Royal  Copyright  Commissioners. 

COMMON  LAW, 

difference  between,  and  statutory  right,  100. 
remedies  available  under  statute,  473,  493. 

when  not,  474. 
discussion  of  principles  of,  relating  to  literary  property.    See  Liter- 
ary Property. 
property  in  unpublished  works.     See  Unpublished  Works. 

in  letters.     See  Letters. 

in  dramas.    See  Playright. 

COMMON  MATERIALS, 
no  copyright  in,  156,  424. 

See  Compilations. 

COMMON  PRAYER  BOOK, 

prerogative  right  to,  claimed  by  crown,  62-65. 

COMPILATIONS, 

may  be  copyrighted,  152-158. 

various  kinds  of,  153. 

materials  need  not  be  new,  154-156. 

copyright  is  in  arrangement  and  combination  of  materials,  156, 424. 

when  materials  are  elaborated  by  compiler,  157,  421. 

when  selections  are  arranged  without  change  in  original  language, 

157. 
selections  of  law  cases,  160. 
are  original  works,  201,  202. 
test  of  originality,  202,  207,  212. 
what  use  may  be  made  of  copyrighted,  394-399. 
piracy  in  case  of,  416-428.     See  Piracy. 
distinguished  from  abridgments,  441,  note  1. 

CONGRESS, 

empowered  by  the  constitution  to  pass  copyright  and  patent  laws,  88. 
question  of  international  copyright  in,  92-95. 
library  of.     See  Librarian  of  Congress. 

international  literary,  in  Paris,  affirms  perpetuity  of  literary  prop- 
erty, 52. 
acts  of.    See  Statutes  in  Force. 

CONSENT  OF  OWNER, 

to  publish  manuscript  need  not  be  in  writing  under  section  4967  of 

revised  statutes,  126. 
distinction  between  license  and  assignment,  305,  337. 
clause  of  statute  requiring  written,  to  publish  books,  applies  to 
licensee,  and  not  owner  of  copyright,  305,  306. 
to  published  and  not  to  unpublished  works,  307,  308. 
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CONSENT  OF   OWNER,  —  continued. 

to  use  paintings,  drawings,  and  photographs  most  he  written  under 

25  &  26  Vict.  c.  68;  317. 
under  5  &  6  Vict.  c.  45,  wrongdoer  without  written,  liable,  803,  471, 
478. 
under  engravings  acts,  without  written  and  attested,  316,  478. 
in  case  of  copyright,  wrong-doer  without  written  and  attested,  liable 

under  U.  S.  revised  statutes,  486,  491. 
in  equity  enough  for  defendant  to  show  oral,  501.     See  Equitablb 

Title. 
when  may  not  be  implied,  502. 

what  in  plaintiff's  conduct  may  amount  to.     See  Acquiescence. 
under  3  &  4  Will.  IV.  c.  15,  defendant  liable  for  representing  play 
without  written,  626,  638. 
may  be  given  by  agent,  638. 
under  U.  S.  revised  statute  defendant  not  required  to  show  writ- 
ten, for  representing  play,  626,  638. 

CONSOLIDATED   CUSTOMS  ACT, 

provisions  of,  relating  to  books,  298,  note  3,  472,  note  1. 
CONSTITUTION   OF  THE   UNITED   STATES, 

empowers  Congress  to  pass  copyright  and  patent  laws,  88. 

CONTRACTS.      See    Agreements    between   Authors  and  Pub- 
lisheks;   Specific  Performance  of  Agreements. 

CONTRIBUTORS, 

rights  of.    See  Periodicals. 

CONVENTIONS,   INTERNATIONAL  COPYRIGHT, 

made  between  Great  Britain  and  other  countries,  86. 
COPIES, 

delivery  of,  to  public  libraries.      See  Librarian  of  Congress; 

Libraries;  Statutory  Requisites. 
forfeiture  of.     See  Forfeitures;  Remedies  in  Law. 
See  Prerogative  Copies. 
COPY, 

early  use  of,  to  signify  copyright,  61. 

substantial,  may  be  piratical,  385,  407,  408,  409.     See  Piracy. 

need  not  be  literal  transcript  in  determining  piracy,  450,  451,  454. 

whether  in  case  of  forfeiture  of  books,  488. 
literal,  and  not  substantial,  meant  in  case  of  delivery  to  librarian  of 
Congress,  490. 
COPYING, 

how  far  allowed  from  copyrighted  books,  386.     See  Fair  Uses. 
from  protected  work  essential  to  piracy,  399. 
how  piratical  ascertained,  428-432,  512-515. 

See  Originality;  Similarity;  Piracy. 
COPYRIGHT, 

theories  concerning  nature  of,  2. 
denned,  97, 100. 
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COPYRIGHT,  —  continued. 

statutory,  distinguished  from  common-law,  100. 

distinguished  from  playright.  553,  601. 

does  not  embrace  right  of  representation,  553. 

■when  lost  by  publication  in  print,  100,  101.     See  Publication. 

not  defeated  by  performance  of  play  before  secured,  285,  551,  566, 
606,  617. 

not  affected  by  performance  of  play  after  secured,  606. 

begins  with  publication,  does  not  exist  in  unpublished  works,  283. 

protects  all  contents  of  book,  144,  178,  411. 

may  exist  in  part  of  book,  144. 

territorial  extent  of  protection,  298. 

not  violated  by  oral  use  of  work,  100,  475,  625. 

indivisible  as  to  locality,  but  may  be  assigned  for  any  country,  337. 

whether  divisible  as  to  time,  337. 

joint  owners  of,  381. 

prima  facie  evidence,  493,  499. 

may  be  lost  after  once  secured,  400,  607. 

perpetual.     See  Perpktual  Copyright. 

history  of.     See  Literary  Property. 

in  what,  140-180. 

abridgments.  158;  books,  140;  part  of  book,  144;  busts,  179; 
cards,  178;  casts,  179;  catalogues,  153,  167;  chromos,  178,  180; 
compilations,  152;  cuts,  177;  designs,  180;  diagrams,  143, 178, 
210;  digests,  158.  160;  directories,  153;  dramatic  compositions, 
175;  dramatizations,  158, 175;  drawings,  178-180;  engravings, 
177;  figures,  tables  of,  153,  207;  law  reports,  159;  letters,  424, 
note  1;  lithographs,  177;  magazines,  168;  maps,  174;  models, 
180;  musical  compositions,  175;  new  editions,  145;  news- 
papers, 168;  paintings,  178;  periodicals,  168;  photographs 
and  negatives,  178;  plans,  174;  prints,  177;  publications  used 
for  advertising,  164;  public  documents,  164;  sculpture,  178; 
statuary,  180;  statues,  180;  statutes,  164;  translations,  158, 
175. 

not  in, 

advertisements  without  other  value,  164,  178,  211 ;  arrangement 
alone,  156,  205,425  (See  Compilations);  blasphemous  pub- 
lications, 182, 187;  common  materials,  156, 424  (See  Compila- 
tions) ;  ideas,  sentiments,  thoughts,  without  association,  98, 
385;  immoral  productions,  181, 185;  labels,  143,  211;  libellous 
publications,  181;  plan  of  work,  205,  425;  scoring  sheet,  144, 
211 ;  seditious  publications,  181;  subject  or  mode  of  treatment, 
205;  title  of  publication,  145;  when  false  representations  as 
to  authorship  are  made,  196 ;  works  not  innocent,  181 ;  worth- 
less things,  211. 

qualities  essential  to,  181-213. 

innocence,  181-198.  See  Blasphemous  Publications  ;  False 
Representations  as  to  Authorship;  Immoral  Produc- 
tions; Libellous  Publications;  Seditious  Publications. 
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COPYRIGHT,  —  continued. 

originality,  198-208.     See  Originality. 
production  must  be  material  contribution  to  useful  knowledge, 
206-318.     See  Literary  Merit;  Quantity;  Va: 
in   whom.    914-361.       See   Assignee;    Author;     Employer  axd 
Employe;    Foreign    Authors;    International    Copyright; 
resident. 
how  secured,  262-300. 

summary  of  the  law,  •_' 
See  Publication;  Registration;  Statutory  Requisites. 
duration  of,  290.     See  Extension;  Renewal. 
how  assigned,  801-842.     See  Transfer  of  Copyright. 
agreements  conci-rniug,  848-  l  Agreements  betwe>  ■ 

TItOKM    AM>     PUBLISHERS. 

lawful  uses  of,  388-399.     See  Fair  Uses. 
violation  of,  383-432.     See  Piracy. 

in  case  of  abridgments,  translations,  and  dramatizations,  43 

467.    See  Abridgments;  Dramatizations;  Than-i. atiojcs. 

remedies  in  law  for  violation  of,  488-4fi6.     See  Damages;  Forteit- 

urks;  Penalties;  Remedies  in  Law. 
remedies  in   equity  for  violation    of,  108-648.     See   Accocjtt  or 

Profits;  Discovery;  Injunction;  Remedies  in  Equity. 
in  what  court  redress  sought,  544-552.     See  JuiiistncTi< 
Canadian,  298,  note  3. 
colonial,  298,  nute  8. 

international,  214-220.     See  International  Copyright. 
statutes  relating  to.     See  Statitks  in  Force. 

See  Literary  Property;  Playright. 

COPYRIGHT  NOTICE.     See  Notice  of  Entry  of  Copybigi 
COPYRIGHT  STATUTES.     See  Statutes  in  Force. 

COSTUMES, 

not  essential  to  dramatic  performance, 

COVENANT, 

violation  of,  may  be  restrained  by  injunction,  oil--  I 
See  Specific  Performance  ok  Agreements;    Agreement* 
between  Authors  ami  Publishers. 

CORRESPONDENCE.     See  Letters. 

DOUBTS, 

opinions  of.     See  Law  Reports. 
jurisdiction  of.     See  Jurisdiction. 

CRIME, 

no  copyright  in  publications  encouraging,  182. 

CRITICISM, 

how  fur  extracts  from  copyrighted  works  may  be  made  for,  386. 
See  Fair  Uses. 
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CROWN  COPIES.     See  Prerogative  Copies. 

CUSTOM, 

remedies  in  equity  not  prejudiced  by,  506. 

CUSTOMS  ACTS, 

provisions  of,  relating  to  books,  298,  note  3,  472,  note  1. 

CUTS.    See  Engravings. 

CYCLOPjEDIAS, 

special  provisions  of  5  &  6  Vict.  c.  45,  concerning  copyright  in,  170. 
owners  empowered  to  secure  copyright  in  articles  written  by  em- 
ployes, 243-247.    See  Periodicals. 
registration,  172,  280. 
agreements  between  author  and  publisher,  as  to  articles  in,  259,  379. 


D. 

DAMAGES, 

question  of,  at  common  law,  affected  by  character  of  production,  114. 
proof  of,  not  essential  to  relief  in  equity,  521. 
account  of  profits  only  approximate  measure  of,  531. 
assessed  and  awarded  by  English  chancery  courts,  534. 
rule  of,  535. 

measure  of,  for  unlawful  performance  of  unpublished  play,  585. 
what  prescribed  for  violation  of  statutory  playright,  626. 
when  plaintiff  not  bound  to  show  actual,  633. 

DAMAGES,  ACTION  FOR, 

for  violation  of  common-law  rights,  107. 

unlicensed  publication  of  letters,  131. 
brought  under  statute  of  Anne  without  registration,  278. 

but  not  under  5  &  6  Vict.  c.  45,  278. 
in  case  of  books  first  given  by  11  Geo.  III.  c.  107,  468. 
against  unlawful  printing  of  books,  importing,  selling,  or  letting  to 

hire,  given  by  5  &  6  Vict.  c.  45,  468. 
lies  by  common  law  when  not  provided  by  statute,  473,  493. 
for  gratuitous  circulation,  474,  487,  493. 
for  piracy  of  engravings  and  prints  in  England,  478. 

sculpture,  given  by  51  Geo.  III.  c.  56,  485. 
in  case  of  books,  first  given  in  United  States  by  statute  of  1870,  486. 
under  revised  statutes,  for  piracy  of  books,  486. 

maps,  musical  compositions,  and  works  of  art,  493. 

unlicensed  publication  of  manuscripts,  124,  491. 

must  be  brought  in  federal  court,  515. 

common-law,  in  state  court  unless  federal  court  has  general  juris- 
diction, 545. 
for  unlawful  performance  of  unpublished  play,  585. 

46 
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DAMAGES,  ACTION  FOR,—  continued. 
for  violation  of  statutory  playright,  625. 

may  be  maintained  when  material  part  of  play  taken,  633,  634. 
See  Jurisdiction;  Remedies  in  Law;  Limitation  or  Actioks. 

DECISIONS.    See  Law  Reports. 

DEDICATION.    See  Performance;  Publication. 

DEFINITIONS, 

abridgment,  158,  441 ;  acting  right,  553 ;  assignee,  240,  312;  assign- 
ment distinguished  from  license,  305;  book,  45,  140;  British  do- 
minions, 298;  copy,  early  use  to  signify  copyright,  61;  in  deter- 
mining piracy,  385,  407,  450,  454;  with  reference  to  forfeiture*, 
488;  with  reference  to  delivery  of  books,  490;  copyright,  100;  dis- 
tinguished from  playright,  553,  601,  625;  dramatic  composition, 
587;  dramatic  copyright,  553;  dramatic  piece,  586;  infringement, 
383;  license  distinguished  from  assignment,  305;  literary  property, 
97;  originality,  198;  performance,  unlawful,  627;  piracy,  383;  place 
of  dramatic  entertainment,  628;  plagiarism,  383;  playright,  553, 
601,  625;  publication,  common  law,  115;  publication,  statutory, 
285;  resident,  233;  stageright,  553;  translation,  451;  United 
Kingdom,  298. 

DELAY.     See  Acquiescence. 

DELIVERY  OF  COPIES.    See  Librarian  of  Congress;  Libraries  ; 
Statutory  Requisites. 

DELIVERY  OF  LECTURES.    See  Lectures;  Reading,  Pubuc. 

DESIGNS, 

to  be  perfected  as  works  of  fine  art  may  be  copyrighted  in  United 
States,  180. 
foreign  by  resident  owner,  231,  232. 
may  be  copyrighted  in  England,  180. 
statutory  remedies  in  United  States  for  infringement,  491-494.    See 

Remrdies  in  Law. 
U.  S.  statute  relating  to,  698. 

DIAGRAMS, 

subject  of  copyright,  143,  178,  210. 

DICTIONARIES, 

subject  of  copyright,  153. 

what  use  may  be  made  of  copyrighted,  397.     See  Fair  Uses. 

DIGESTS, 

may  be  copyrighted,  158, 160.    See  Abridgments. 

DIRECTORIES, 

subject  of  copyright,  153. 

test  of  originality,  207. 

what  use  may  be  made  of  copyrighted,  394, 396.    See  Fair  Uses. 
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DIRECTORIES,  —  continued. 
piracy  in  case  of,  416-420. 

See  Compilations. 

DISCOVERT, 

remedy  in  equity,  497. 

plaintiff  not  entitled  to,  unless  forfeitures  and  penalties  waived, 

534. 
plaintiff  entitled  to  discovery  of  sources  from  which  defendant's  hook 

compiled,  534. 
in  case  of  common-law  playright,  585. 
in  case  of  statutory  playright,  625. 

DISRAELI,  BENJAMIN, 

speech  in  favor  of  copyright  extension,  82. 

DISTRICT  COURTS.    See  Jurisdiction. 

DOCUMENTS.    See  Public  Documents. 

DRAMATIC  COMPOSITIONS, 

may  he  copyrighted  as  hooks,  175. 

joint  authors  of,  237,  624. 

written  hy  one  person  employed  hy  another,  249,  251,  257,  624.    See 

Employer  and  Employe. 
piracy  to  dramatize,  462.     See  Dramatizations. 

what  is  a  dramatic  composition  in  such  case,  462-465. 
improvements  or  changes  made  in,  give  no  right  to  use,  464. 
performance  of,  not  violation  of  copyright,  475,  601. 
common-law  playright  in  unpublished,  553-585.    See  Playright. 
statutory  playright  in  published,  in  United  States,  and  printed  and 

manuscript,  in  England.    See  Playright. 
what  are,  within  meaning  of  statute,  586-600. 

defined  hy  5  &  6  Vict.  c.  45,  586. 
not  by  U.  S.  Statute,  586. 

ordinary  meaning,  586. 

comprehensive  meaning,  587-590. 

what  meaning  should  he  given  to,  as  used  in  statute,  590. 

hroad  meaning  given  by  English  courts,  591-593. 

songs  held  to  be,  592. 

pantomime  is,  588,  593. 

whether   U.   S.   courts  should  adopt  English  interpretation, 
593. 
how  far  as  to  songs,  593. 

scene  chiefly  pantomime  held  to  be,  594,  635-637. 

whether  spectacular  pieces  are,  595. 

scenic  effects,  596. 

must  be  original  and  innocent,  596. 

dramatizations,  adaptations,  and  translations  are,  596. 

test  of  originality  in  dramatizations,  597. 
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DRAMATIC  COMPOSITIONS.  —  continued. 

musical  compositions  consisting  of  words  and  music  may  be,  598. 
instrumental  music  not,  599. 
in  England  no  statutory  remedy  for  unlicensed  printing  of,  626. 
how  rights  in,  affected  by  public  performance.     See  Performance. 
how  assigned.     See  Playright. 
remedies  for  violation  of.     See  Playiught. 
of  foreign  dramatists.     See  Forrign  Authors. 
See  Dramatizations;  Musical  Compositions;  Publication; 

Translations. 
statutes  relating  to,  American,  698. 

English.     See  Statutes  in  Force. 
DRAMATIC  COPYRIGHT, 
meaning  of,  553. 

See  Playright. 

DRAMATIC  ENTERTAINMENT, 

playright  in,  given  by  3  &  4  Will.  IV.  c.  15.  and  5  &  6  Vict  c.  45, 586. 
See  Dramatic  Compositions. 
DRAMATIC  PIECE, 

denned  by  5  &  6  Vict.  c.  45,  486. 

See  Dramatic  Compositions. 

DRAMATIC  REPRESENTATION.    See  Performance. 

DRAMATIZATIONS, 

prohibition  of  unauthorized,   recommended  by  royal  commission- 
ers, 52. 
may  be  copyrighted  as  books,  158, 175. 

right  of  publishing  and  representing  in  England  extended  to  foreign 
dramatists  by  International  Copyright  Acts,  215. 
how  secured,  215,  217,  218,  282. 
of  foreign  works  may  be  copyrighted  in  United  States,  231. 
right  in,  maybe  assigned  independently  of  copyright  in  original,  334. 
considered  with  reference  to  piracy,  433,  434,  456-467. 
right  of,  may  be  reserved  in  United  States,  445,  456. 
publication  of  unlicensed,  unlawful,  456. 
for  performance,  law  as  expounded  in  England,  456-458. 
of  novel  for  performance,  held,  not  piracy  of  novel,  bat  of  earlier 

play,  457,  458. 
held  that  when  author  publishes  story  and  afterward  dramatizes 
it,  any  person  may  dramatize  story  for  performance,  457,  458. 
law  expounded  in  England  summarized,  458,  465. 

if  sound,  must  be  adopted  in  United  States,  458. 
law  as  construed  in  England  criticised,  458-461. 

if  unlicensed  dramatization  does  not  infringe  novel,  it  can- 
not infringe  author's  play,  459. 
immaterial  whether  author's  play  precedes  or  follows  novel, 

459,  460. 
English  decisions  inconsistent,  461. 
when  unlicensed,  for  performance,  piratical,  461-467. 
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DRAMATIZATIONS,  —  continued. 

depends  on  whether  original  is  a  dramatic  composition 

within  meaning  of  statute,  462,  465. 
what  should  be  considered  a  dramatic  composition,  462- 

465. 
changes  and  improvements  in  dramatic  composition  give  no 

right  to  use,  464. 
when  playright  in  dramatization  is  infringed  by  dramatizing 
novel,  466. 
common-law  playright  in  unpublished,  580. 
of  foreign  play,  rights  of  assignee  for  United  States,  582-584. 
entitled  to  statutory  playright,  596. 
test  of  originality,  200,  597. 

one,  not  piracy  of  another,  unless  unlawful  copying,  638. 
See  Dkamatic  Compositions;  Piayright. 

DRAWINGS, 

common-law  property  in  unpublished,  102. 

violated   by  exhibiting    copies    and    selling    descriptive   cata- 
logues, 109. 

not  lost  by  private  circulation  of  copies,  121. 
Great  Britain. 

copyright  secured  by  25  &  26  Vict.  c.  68,  178,  179. 

provisions  of  international  copyright  acts  extended  to  179. 

foreign  author  not  entitled  to  copyright  unless  resident  within 
British  dominions,  230. 

made  by  one  person  for  another,  255. 

registration,  281. 

assignments  must  be  registered,  281,  317. 

no  provision  for  transfer  by  registration,  317. 

duration  of  copyright,  300. 

mode  of  assignment,  317. 

when  made  for  another,  or  sold,  agreement  as  to  copyright  to  be 
in  writing,  317. 

unlicensed  exhibition  prohibited,  475,  482,  483. 
also  letting  to  hire,  483. 

statutory  remedies  for  infringement,  482-485.     See  Remedies 
in  Law. 

statute  governing  copyright  in,  691. 
United  States. 

copyright  secured  by  statute,  180. 

foreign,  maybe  copyrighted  by  resident  owner,  231,  232. 

duration  of  copyright,  300. 

remedies  for  infringement,  491-494.    See  Remkdiks  in  Law. 

statute  governing  copyright  in,  698. 
See  Engravings. 

DURATION   OF  COPYRIGHT, 
in  Great  Britain,  300. 

under  international  acts,  215. 
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DURATION  OF  COPYRIGHT,  —  continued. 

evidence  taken  before  royal  commissioners  as  to,  79,  note. 
in  United  States,  299. 

dates  from  recording  title,  268. 
See  Extension  of  Copyright;  Renewal  op  Copyright. 

DURATION  OF  PLAYRIOHT, 
in  Great  Britain,  601,  603. 

under  international  acts,  215. 
in  United  States,  617. 

E. 

EDITIONS,  NEW,  REVISED,  &c. 

when  protected  by  original  copyright,  145. 

when  subject  of  new  copyright,  146,  147. 

when  copyright  in,  dates  from,  148. 

no  limit  to  number  of,  148. 

of  copyrighted  book,  unlawful  without  authority,   148. 

what  in,  is  protected,  148,  149. 

is  change  of  one  word  enough  to  create  title  to  copyright  in,  149. 

title  to  copyright  acquired  by  annotations,  &c,  200. 

extent  of  revision  essential  to  copyright,  212. 

employer  entitled  to  copyright  in,  255. 

statutory  requisites  in  case  of,  269. 

whether  original  copyright  notice  must  be  printed  in  revised,  270-274. 

two  copies  of  best,  must  be  delivered  to  librarian  of  Congress  under 
penalty  for  failure,  275. 

delivery  of  copies  of  best,  not  essential  to  copyright,  275. 

what  is  a,  355  note,  357  note  1,  358,  359,  378. 

copies  printed  to  replace  those  destroyed  by  fire  not  a,  378. 

printing,  without  copyright  notice  may  defeat  copyright  in  orig- 
inal, 400. 

rights  of  authors  and  publishers  as  to.  See  Agreements  betwekv 
Authors  and  Publishers. 

EDITOR, 

name  of,  not  part  of  title,  380. 

EMINENT  DOMAIN, 

principles  of,  govern  literary  property,  17-20. 

EMPLOYER  AND  EMPLOYE, 

when  letters  written  by  latter  are  property  of  former,  132. 
judicial  decisions  property  of  government,  161-163. 

also  statutes  and  public  documents,  164. 
former  may  secure  copyright  for  what  is  written  by  latter,  243. 
owners  of  cyclopaedias  and  periodicals  empowered  by  English  statute 

to  secure  copyright  in  articles  written  by  employes,  243-247.    See 

Periodicals. 
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EMPLOYER  AND  EMPLOYE,  —  continued. 

what  publications  are  within  statute,  247. 
general  publications  in  England,  247. 
authorities  concerning,  248-256. 
music  composed  for  drama,  249,  251. 
works  of  art  in  England.  254,  255. 
former  may  secure  copyright  in  United  States,  255. 
when  government  owner  of  property  in  law  reports  made  by  reporter 

employed,  255. 
"proprietor"  expressly  empowered  to  secure  copyright  by  U.  S. 

statute,  257. 
in  United  States  no  copyright  in  work  of  foreign  author  employed, 

257. 
employer  not  entitled  to  copyright  by  mere  fact  of  employment,  257. 

but  only  by  agreement,  258. 
cyclopaedias,  periodicals,  &c.,  in  United  States,  259. 
dramatic  compositions,  624. 

ENCYCLOPEDIAS.    See  Cyclopedias. 

ENGRAVINGS,  PRINTS,   AND  CUTS, 
common-law  property  in  unpublished,  102. 

violated  by  unlicensed  exhibition  of  copies,  109. 

not  lost  by  private  circulation  of  copies,  121. 
what  effect  publication  of,  has  on  common-law  rights  in  painting, 

115  note  1,  119,  120,  286-288. 
Great  Britain. 

copyright  secured  by  statute,  177. 

maps  governed  by  different  statute,  174. 

lithographs  within  statute,  177. 

foreign,  protected  by  international  copyright  acts,  214. 

rights  of  foreign  artists,  230. 

employer  and  employe*,  254. 

how  copyright  secured,  280.     See  Registration. 

duration  of  copyright,  800. 

mode  of  assignment,  316. 

unlicensed  exhibition  held  not  violation  of  17  Geo.  III.  c.  57, 475. 

whether  unlicensed  copying  of  engraving  is  piracy  of  painting, 
483,484. 

remedies  for  infringement,  478-482.     See  Remedies  in  Law. 
United  States. 

copyright  secured  by  statute,  178. 

playing  cards  and  diagram  protected,  178. 
but  not  label  or  mere  advertisement,  178. 

how  copyright  secured,  265.     See  Statutory  Requisites. 

duration  of  copyright,  300. 

remedies  for  infringement,  491-494.     See  Remedies  in  Law. 

whether  unlicensed  copying  of  engraving  is  piracy  of  painting, 
493. 

exhibition  of  copies  not  prohibited,  495. 
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ENGRAVINGS,   PRINTS,   AND   CUTS,  —  continued. 
without  art  value  not  protected  by  statute,  166,  168,  178. 
published  in  book  are  part  of  book,  144,  178. 
test  of  originality,  206. 
whether  publication  of,  is  publication  of  painting  or  statue  within 

meaning  of  statute,  286-288. 
substantial  identity  test  of  piracy,  400. 

may  not  be  copied  without  authority  from  protected  book,  412. 
statutes  relating  to,  American,  608,  704. 

English.     See  Statutes  in  Force. 

ENTERTAINMENT.     See  Performance  ;  Reading,  Public. 

ENTRY  OF  COPYRIGHT.    See  Notice  of  Entry. 

EPHEMERAL  PUBLICATIONS, 

when  entitled  to  protection  by  injunction,  518-520. 
See  Injunction. 
EQUITABLE  TITLE, 

certified  copy  of  registration  prima  facie  proof  of,  278. 

and  so  is  copyright,  498,  499. 
acquired  by  agreement  to  assign,  822. 
may  vest  in  licensee,  337. 
not  sufficient  to  maintain  action  at  law,  487. 
sufficient  in  court  of  equity,  500. 
what  is,  500. 

may  be  acquired  before  copyright  perfected,  268,  501. 
how  affected  by  plaintiff's  consent  to  publication,  501,  512. 
how  affected  by  plaintiff's  delay,  laches,   and  acquiescence,  501- 
512.     See  Acquiescence. 

See  Title  to  Copyright. 

EQUITY.     See  Injunction  ;  Remedies  in  Equity. 

ERRORS, 

common,  test  of  copying,  428. 

See  Piracy. 
ETCHINGS.    See  Drawings. 

EVIDENCE, 

certified  copy  of  registration  prima  facie  proof  of  ownership,  subject 
to  rebuttal,  278. 
and  so  of  assignment,  301. 
when  question  whether  new  edition  called  for  determined  by,  364. 
similarity  creates  presumption  of  copying,  400. 

which  must  be  overcome  by  defendant,  430. 
common  errors  test  of  piracy,  428. 

how  piratical  copying  ascertained,  428-432,  512-515.      See  Piract. 
defences  of  piracy,  499. 

copyright  prima  facie  proof  of  plaintiff's  title,  498,  499. 
plaintiff  may  plead  general  issue  and  give  special  matter  in,  499. 
when  defendant  in  equity  pleads  plaintiff's  acquiescence  he  most 
show  knowledge  of  piracy,  505. 
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EVIDENCE,  —  continued. 

plaintiff  need  not  specify  piratical  parts ;  general  allegation  sufficient, 

512,  513. 
defendant  should  produce  manuscript,  515. 
defendant's  case  prejudiced  by  false  denial,  515. 
how  profits  of  past  sales  ascertained,  533. 
when  defendant  must  prove  authorized  publication,  579. 

EXECUTION. 

copyright  not  subject  to  seizure  on,  325. 

EXHIBITION, 

unlicensed,  violation  of  common-law  rights,  109. 

of  works  of  art,  what  effect  on  common-law  rights,  119,  120. 

whether  a  publication  within  meaning  of  statute,  286-288. 

of  engraving  held  not  violation  of  17  Geo.  III.  c.  57,  475. 

of  paintings,  drawings,  and  photographs,  prohibited  by  25  &  26  Vict. 

c.  68,  475,  482,  483.  • 

unlicensed,  of  sculpture,  whether  unlawful  under  English  statute,  475. 
not  prohibited  by  U.  S.  statute,  495. 

See  Publication. 

EXTENSION  OF  COPYRIGHT, 

further,  recommended  by  royal  commissioners,  52. 

from  fourteen  to  twenty-eight  years  in  books  in  England,  73. 

twenty-eight  to  forty-two,  74. 
efforts  for,  early  in  reign  of  Victoria,  74-83. 
from  fourteen  to  twenty-eight  years  in  United  States,  90. 
after  author's  death  in  England,  300. 

See  Duration  of  Copyright;  Renewal  op  Copyright. 

EXTRACTS, 

how  far  may  be  made  from  copyrighted  works,  386-393. 
See  Fair  Uses. 


F. 

FAIR  USES  OF  COPYRIGHTED  WORKS, 
by  quotation,  386-393. 

extracts  for  criticism,  387. 

test  of  fair  use,  388. 
question  of  fair  use  not  affected  by  unfavorable  criticism,  388. 
whether  entire  work  may  be  taken,  406,  407. 
extracts  for  other  purposes  than  criticism,  388. 

when  text-writer  may  quote  from  copyrighted  work,  389. 
for  works  whose  object  is  different  from  that  of  protected 

one,  389 
may  not  be  taken  too  extensively  to  illustrate  work  on 
poetry,  390. 
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FAIR  USES  OF  COPYRIGHTED  WORKS,—  continued. 
nor  for  biography,  390. 
nor  to  illustrate  career  of  person,  301. 
when  no  objection  to  plan  of  work,  303. 
when  plan  unlawful,  303. 
otherwise  than  by  quotation,  304-300. 
general  principles,  304. 
rule  in  case  of  directories,  306. 
descriptive  catalogue,  806. 
work  on  ethnology,  306. 
dictionary,  307. 
statistics,  398. 
general  test  of,  308. 

FALSE  REPRESENTATIONS  AS  TO  AUTHORSHIP, 
defeat  copyright,  182, 106. 

distinction  between,  and  names  innocently  assumed,  107. 
publisher  liable  for  injury  to  author,  377. 
injunction  may  be  granted  in  case  of,  108,  530. 

FARCE, 

playright  in,  given  by  3  &  4  Will.  IV.  c.  15,  and  5  &  6  Vict.  c.  45, 
586.     See  Dramatic  Compositions. 

FEDERAL  COURTS.    See  Jurisdiction. 

FEES, 

for  securing  copyright  in  United  States,  276. 
recording  and  certifying  assignments,  276. 
registration,  278. 
assignment  of  copyright  by  registration,  301. 

FIGURES, 

tables  of,  may  be  copyrighted,  153,  207. 
what  is  fair  use  of  copyrighted,  308. 

FINE  ARTS.    See  Art,  Works  of. 

FOREIGN  AUTHORS, 

refusal  of  Congress  to  protect  works  of,  02-05. 

royal  commissioners  recommend  that  protection  be  extended  to,  95. 

rights  at  common  law  same  as  those  of  citizen,  106. 

whether  publication  of  manuscript  of,  is  prohibited  by  U.  S.  statute, 

125. 
rights  of,  in  England,  85,  220-231.    See  International  Copyright. 
resident  abroad  not  entitled  to  copyright,  223. 
judicial  construction  of  statute  criticised,  226. 
resident  within  British  dominions  at  time  of  publication  may 

secure  copyright,  229. 
law  summarized,  230. 
works  of  art,  230. 
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FOREIGN  AUTHORS.—  continued. 
rights  of,  in  United  States,  231-235. 

not  entitled  to  copyright  unless  residents,  231. 

statutory  prohibition  not  extended  to  certain  works  of  art,  231. 

translations,  abridgments  and  dramatizations  made  by  citizens 

from  foreign  works  entitled  to  protection,  232. 
joint  native  and,  232. 
meaning  of  resident,  283. 
whether  foreign  assignee  of  native  author  is  entitled  to  copyright, 

235. 
no  copyright  in  works  of,  employed,  257. 
common-law  rights  in  unpublished  play  same  as  those  of  native, 

581. 
rights  of  assignee  of  play  for  United  States,  482-484. 
plays  of,  not  entitled  to  statutory  playright  in  United  States,  598. 
on  what  conditions  statutory  playright  acquired  by  in  England,  604. 

FOREIGN  REPRINTS  ACT, 
provisions  of,  298,  note  8. 

FORFEITURES, 
Great  Britain. 

not  recoverable  under  statute  of  Anne  without  registration,  278. 
what  prescribed  by  former  statutes  in  case  of  books,  468. 
under  5  &  6  Vict  c.  45  owner  may  sue  for  piratical  copies,  469, 
471. 
copies  unlawfully  imported,  to  be  seized  and  destroyed,  472. 
incongruities  of  statute,  472,  note  1. 
maps  same  as  books,  482. 
piratical  copies  of  engravings  and  plates  to  owner,  to  be  de- 
stroyed, 478. 
of  paintings,  drawings,  and  photographs,  and  negatives  to 
owner,  483. 
United  States. 

what  prescribed  in  case  of  books  by  acts  of  1790  and  1831,  486. 
owner  may  recover  piratical  copies  of  books  under  revised  stat- 
ute, 486. 
also  when  gratuitously  circulated,  487. 
whether  copies  subject  to,  when  only  part  of  book  piratical,  488- 

490. 
of  copies  and  plates  of  maps,  charts,  musical  compositions,  and 

works  of  art,  491. 
action  for,  must  be  brought  in  federal  court,  545. 
may  be  enforced  against  defendant  who  has  not  written  consent  of 

owner,  501. 
must  be  waived  when  discovery  in  equity  sought,  534. 
statutory,  must  be  sued  for  in  court  of  law,  547,  548,  550. 
in  two  instances  delivery  of  ordered  by  equity,  471,  547,  note  3, 
549,  note  1. 
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FORFEITURES,  —  continued. 

whether  at'  common  law  plaintiff  entitled  to,  and  whether  delivery 

ordered  by  equity,  549-552. 
See  Jurisdiction;  Limitation  of  Actions;  Remedies  in  Law. 

FRAUD, 

injunctions  in  case  of.    See  Injunction. 

FRAUDS,  STATUTE  OF, 

governs  literary  contracts,  381. 

FRAUDULENT  REPRESENTATIONS.    See  False  Representations 
as  to  Authorship. 

G. 

GOVERNMENT. 

may  prevent  publication  of  official  correspondence,  132. 
may  copyright  judicial  decisions,  161,  255. 
may  copyright  statutes  and  public  documents,  164. 
rights  of,  governed  by  same  principles  as  those  of  individuals,  242. 
is  owner  of  property  in  law  reports  prepared  by  reporter  employed, 
255. 
and  other  official  productions,  132,  259. 
See  Employer  and  Employe;    Law  Reports;    Prerogative  Copies. 

GRAMMAR,  LATIN, 

prerogative  right  to,  claimed  by  crown,  62-65. 

GRATUITOUS  CIRCULATION, 
when  a  publication,  291. 

action  for  damages  will  lie  under  5  &  6  Vict.  c.  45,  474. 
wrongidoer  liable  for  under  U.  S.  statute,  487,  488,  493. 

GREAT, BRITAIN,  STATUTES  OF.    See  Statutes  in  Force. 

GUILTY  KNOWLEDGE.    See  Knowledge  of  Piracy. 


H. 
HALLAM,  HENRY, 

on  early  censorship  of  the  press,  55,  note  1. 
HIRE, 

letting  copyright  books  to,  prohibited  by  5  &  6  Vict  c.  45,  471. 
letting  paintings,  drawings,  and  photographs  to,  prohibited  by  25  & 
26  Vict.  c.  68,  482,  483. 

HISTORY   OF   LITERARY  PROPERTY.     See  Literary  Propectt, 
History  of. 

HOOD,  THOMAS, 

on  literary  property,  49,  note  3. 
petition  concerning  copyright,  77,  note. 
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I. 

IDEAS, 

no  copyright  in,  without  association,  98,  385. 

IDENTIFICATION, 

literary  property  capable  of,  7,  98. 

IDENTITY, 

not  inconsistent  with  originality,  205-208. 
presumptive  evidence  of  piracy,  400. 
substantial  test  of  piracy,  408. 

See  Originality;  Piracy;   Similarity. 

IGNORANCE.     See  Knowledge  of  Piracy. 

ILLUSTRATIONS.    See  Engravings;  Photographs. 

IMITATIONS, 

of  foreign  plays,  provisions  of  international  copyright  acts  concern- 
ing, 215,  2X8. 

See  Originality;   Similarity. 

IMMORAL  PRODUCTIONS, 

whether  author  may  prevent  publication  of  manuscripts,  112-114. 
or  recover  damages,  114. 

not  entitled  to  copyright,  181,  185. 

contracts  concerning,  not  enforceable,  378,  379. 

injunctions  not  granted  against,  540. 

unpublished  plays  not  protected  at  common  law,  581. 

no  statutory  play  right  in,  596. 
IMPORTER, 

when  liable.     See  Consent  of  Owner;  Knowledge  of  Piracy. 

to  what  liable.     See  Damages;    Forfeitures;    Penalties;    Reme- 
dies in  Law. 

IMPORTING,  UNLAWFUL, 

prohibited  by  international  copyright  acts,  219. 

of  copyrighted  books  into  the  colonies,  regulations  concerning,  298, 

note  3. 
of  books  prohibited  by  early  English  statutes,  468. 
action  for  damages  against,  given  by  5  &  6  Vict.  c.  45,  469. 
ignorance  no  defence,  470. 
forfeiture  of  copies  to  owner,  471. 
copies  to  he  seized  and  destroyed,  472. 
incongruities  of  statute,  472,  note  1. 
provisions  of  customs  laws  concerning,  472,  note  1. 
for  gratuitous  circulation,  unlawful,  474. 

penalties,  forfeitures,  and  damages,  prescribed  by  English  statute 
'  in  case  of  engravings  and  prints,  478. 
of  paintings,  drawings,  and  photographs,  prohibited  by  25  &  26  Vict. 

c.  68,  485. 
provisions  of  U.  S.  statute  against,  486,  491. 

See  Forfeitures;  Penalties;  Remedies  ln  Law. 
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INDECENT  PUBLICATIONS.    See  Immoral  Productions. 

INFRINGEMENT, 

of  copyright.     See    Injunction;    Piract;  Remedies   in   Equity; 

Rem  edi  K8  in  Law. 
of  playright.     See  Playright,  Remedies  for  Violation  of. 

INJUNCTION, 

in  case  of  violation  of  common-law  rights  in  unpublished  works,  107. 
productions  without  literary  value,  111. 
works  not  innocent,  112-114. 

restraining  unauthorized  publication  of  letters,  127-139. 
on  ground  of  property,  128, 129. 
against  publication  of  manuscripts  in  violation  of  statute,  124. 
judicial  opinion  that  limitation  clause  of  5  &  6  Vict.  o.  45  does  not 

apply  to,  476. 
principle  on  which  granted,  496. 
not  granted  before  registration,  278,  501. 

may  be  granted  in  United  States  before  legal  title  perfected,  268, 501. 
temporary,  515-521. 

on  what  principle  and  for  how  long  granted,  515. 

when  granted,  516. 

when  not  granted,  517. 

in  case  of  ephemeral  publications,  when  not  granted,  518. 

when  granted,  519. 
whether  refused  because  piratical  may  easily  be  replaced  by  inno- 
cent matter,  519. 
account  of  profits  may  be  ordered  when  refused,  521. 
permanent,  521-531. 

granted  when  material  piracy  clear,  521. 

may  be  refused  in  doubtful  case,  521. 

proof  of  actual  damage  not  essential,  521. 

granted  when  action  for  penalties  cannot  be  maintained,  522. 

may  be  granted  against  any  wrong-doer,  523. 

but  two  without  privity  cannot  be  joined,  523. 
may  be  refused  when  piracy  slight,  523. 
when  consequences  to  defendant  considered,  524. 
illustrations  of  material  amount  of  piratical  matter,  525-527. 
not  granted  to  protect  what  is  utterly  insignificant,  527. 
where  value  small  court  may  favor  plaintiff,  527. 
granted  only  against  piratical  part,  527. 
entire  work  may  be  restrained  when  piratical  part  cannot  be 

ascertained,  529. 
form  of,  530. 
on  other  grounds  than  infringement  of  copyright,  535-548. 
protecting  titles  of  publications,  535. 

refused  where  plaintiff  has  simply  advertised  future  pub- 
lication, 536. 
breach  of  trust,  537,  538. 
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INJUNCTION,  —  continued. 

false  representations  as  to  authorship,  539. 
external  likeness  of  publications,  540. 

not  granted  against  libellous,  immoral,  or  blasphemous  publica- 
tions, 540. 
restraining  author  and  third  persons  from  publishing  in  violation 

of  covenant,  541. 
violation  of  negative  covenant  restrained  though  agreement  can- 
not be  enforced  affirmatively,  542. 
circuit  and  certain  district  courts  empowered  to  grant,  544. 
against  violation  of  common-law  playright,  585. 
against  violation  of  statutory  playright,  625. 

See  Acquiescence;  Remedies  in  Equity. 

INNOCENT, 

whether  unpublished  writings  must  be,  to  entitle  owner  to  protection 

at  common  law,  112-114. 
work  must  be,  to  be  entitled  to  copyright,  181-198. 
See   Intention;   Knowledge    of  Piracy;    Qualities  Essential  to 

Copyright. 

INTENTION, 

not  a  test  whether  limit  of  fair  quotation  exceeded,  388,  401. 

to  pirate  not  essential  to  piracy,  401,  638. 

may  aid  in  determining  whether  there  has  been  copying,  402. 

need  not  be  shown  in  printer  or  importer  under  5  &  6  Vict.  c.  45, 

470. 
when  must  be  shown  in  actions  under  U.  S.  statute  in  case  of  maps, 

musical  compositions,  and  works  of  art,  492. 
to  pirate  not  essential  in  case  of  playright,  638. 

INTERNATIONAL  COPYRIGHT, 

conventions  between  England  and  other  countries,  86. 
reports  by  Henry  Clay  and  Mr.  Baldwin  in  favor  of,  92,  93. 

by  Mr.  Morrill  against,  94. 
refusal  of  Congress  to  provide  for,  92-95. 

extension  to  all  countries  recommended  by  royal  commissioners,  95. 
extended  to  paintings,  drawings,  and  photographs,  179. 
provisions  of  English  statutes,  214-220. 

protection  for  foreign  works  in  original  language,  214. 

translations,  215. 
foreign  dramatists  may  acquire  exclusive  right  of  publishing  and 
representing  translations  and  adaptations  of  their  works,  215. 
newspapers  and  periodicals,  216. 
statutory  requirements  in  case  of  translations,  217. 
translation  must  be  of  whole  work  and  bona  fide,  218. 
importing  piratical  copies  prohibited,  219. 
works  first  published  or  represented  abroad  not  entitled  to  copy- 
right except  under  international  acts,  220,  294,  605. 
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INTERNATIONAL   COPYRIGHT,  —  continued. 
registration,  281. 
whether  playright  in  unpublished  opera  secured  by  registration 

of  opera,  but  not  of  published  arrangements,  608-612. 
statutes  relating  to.     See  Statutes  in  Force. 
See  Colonial  Copyright. 

INTERNATIONAL  LITERARY  CONGRESS, 
affirm  perpetuity  of  literary  property,  52. 

INTESTACY, 

provision  in  English  statute  for  transfer  of  copyright  in  case  of,  302. 
opinion  that  copyright  may  pass  in,  315. 
law  in  United  States,  321,  322. 

INVENTIONS, 

argument  as  to  analogy  between,  and  literary  property,  15. 
Congress  empowered  by  the  constitution  to  pass  laws  for  the  protec- 
tion of,  88.  ' 

IRELAND, 

provisions  of  English  acts  relating  to  copyright  in  books  extended 

to,  73. 
provisions  of  engravings  acts  extended  to,  177,  660. 

IRRELIGIOUS  WORKS.     See  Religion,  Works  against. 


J. 
JOHNSON,   SAMUEL, 

criticism  on  the  law  relating  to  blasphemous  publications,  193,  note  1. 

JOINT   AUTHORS.     See  Author. 

JOINT   OWNERS   OF   COPYRIGHT, 

agreements  between,  concerning  publication,  381. 

JUDICATURE  ACTS  IN  ENGLAND, 

give  law  and  equity  courts  equal  powers,  498. 

JUDICIAL   OPINIONS.     See  Law  Reports. 

JURISDICTION, 

general  principles  of  equity  in  copyright  cases,  496. 
Great  Britain. 

chancery  courts  formerly  had  no  power   to  adjudicate  legal 

questions,  497. 
chancery  have  equal  powers  with  law  courts,  498. 
equity  courts  empowered  to  assess  and  award  damages,  498, 534. 
United  States. 

federal  equity  courts  determine  right  and  infringement,  498. 
former  statutes  governing  jurisdiction,  544. 
circuit  courts  have  original  jurisdiction  of  copyright  cases  with- 
out regard  to  citizenship  or  amount,  544. 
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JURISDICTION,  —continued. 

circuit  and  certain  district  courts  empowered  to  grant  injunc- 
tions, 544. 
actions  and  suits  for  violation  of  copyright  statute  must  be 

brought  in  federal  court,  545,  639. 
appeal  tdySupreme  Court  irrespective  of  amount,  545. 
common-faw  cases  must  be  brought  in  State  court  unless  federal 

has  jurisdiction  on  general  grounds,  545. 
in  what  court  redress  for  unlicensed  publication  of  manuscript, 
545,  546. 
for  violation  of  common-law  playright,  545,  585. 
statutory  penalties  and  forfeitures  must  be  sued  for  in  court  of 
law,  547,  548,  550. 
in  two  instances  delivery  of  statutory  forfeitures  ordered  by  equity, 

471,  547  note  3,  549  note  1. 
whether  at  common  law  delivery  of  forfeitures  ordered  by  equity, 

549-552. 
U.  S.  statutes  relating  to,  705. 

See  Remedies  in  Equity. 


K. 

KNOWLEDGE   OF  PIRACY, 

ignorance  no  defence  in  absence  of  statutory  provision,  403. 
printer  or  importer  of  books  without,  liable   under  5  &  6  Vict, 
c.  45,  470. 
must  be  shown  in  seller,  471. 
seller  of  engravings  and  prints  not  liable  to  penalties  and  forfeitures 
under  8  Geo.  II.  c.  13  when  ignorant  of  piracy,  478. 
but  is  liable  to  damages  under  17  Geo.  III.  c.  57,  478. 
must  be  shown  to  subject  importer,  seller,  or  publisher  to  penalties 
and  forfeitures  under  25  &  26  Vict.  c.  68,  483. 
but  not  copyist  or  printer,  483. 
must  be  shown  in  printer,  publisher  or  importer,  but  not  seller  of 
book,  under  U.  S.  statute,  487. 
same  in  case  of  maps,  musical  compositions,  and  works  of  art, 
492. 
plaintiff    in   equity  not   responsible    for  delay  when  ignorant  of 

piracy,  505. 
does  not  amount  to  plaintiff's  consent,  508-512. 
ignorance  of  piracy  not  ground  for  refusing  injunction,  522. 
ignorance  no  defence  to  action  for  violation  of  playright,  638. 


L. 
LABELS. 

not  subject  of  copyright,  143,  211. 
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LACHES.     See  Acquiescence. 

LATIN  GRAMMAR, 

prerogative  right  to,  claimed  by  crown,  62-65. 

LAW,  REMEDIES  IN.     See  Remedies  in  Law. 

LAWFUL  USES   OF   COPYRIGHTED  WORKS.     See  Fair  Uses. 

LAW  REPORTS, 

prerogative  right  to,  claimed  by  crown,  62-65,  162,  163. 
may  be  copyrighted,  159-163. 

matter  prepared  by  reporter,  159. 

abridgments,  digests,  and  selections  of  cases,  160. 

opinions  of  the  court,  160. 

may  be  copyrighted  by  government,  161. 
when    property  in  belongs  to  government  by  virtue  of  employ- 
ment, 255. 
agreement  with  State  reporter  concerning  publication  of,  362. 

LECTURES, 

right  of  publishing,  secured  by  statute  in  England,  83. 

unlicensed    delivery    of    manuscript,    violation    of    common-law 

rights,  107. 
common-law  rights  in  unpublished,  not  lost  by  public  delivery,  119. 

nor  by  private  circulation  of  copies,  121. 
statute  relating  to,  658. 

LEGAL   REPORTS.    See  Law  Reports. 

LEGAL  TITLE.    See  Title  to  Copyright. 

LETTERS, 

unpublished  protected  by  common  law,  127-139. 
property  in  writer  after  transmission,  127-132. 
right  to  prevent  publication,  one  of  property,  128,  129. 
writer  may  withhold  from  publication,  130. 
writer  may  prevent  any  public  use  of,  131. 
damages  in  case  of  publication,  131. 
when  property  not  in  writer,  132. 
government  owner  of  property  in  official,  132. 

and  may  prevent  publication,  132. 
without  literary  value,  132-135. 
literary  value  not  essential,  134,  135. 
rights  of  receiver,  135-139. 

whether   receiver    may   publish    for  purposes    of   vindication, 
136-139. 
copyright  in  published,  424,  note  1. 

LIBELLOUS   PUBLICATIONS, 

whether  author  may  prevent  unlicensed  publication  of  manuscript, 
112-114. 
or  recover  damages,  114. 
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LIBELLOUS  PUBLIC  ATIONS,  —  continued. 
not  entitled  to  copyright,  181-185. 
contracts  concerning,  378,  379. 
injunctions  not  granted  against,  540. 

LIBRARIAN  OF  CONGRESS, 

sending  title  of  book,  &c,  to,  and  delivery  of  two  copies,  essential  to 

copyright,  265.     See  Statutory  Rkquisites. 
copies  of  every  volume  must  be  delivered,  274. 
copies  of  best  edition  must  be  delivered  under  penalty  for  failure,  275. 
penalty  not  applicable  to  work  not  entered  for  copyright,  275. 
delivery  of  copies  of  best  edition  not  essential  to  copyright,  275. 
fees  to  be  paid  to,  for  securing  copyright,  276. 
written  assignments  to  be  recorded  by,  276,  319. 
fees  to  be  paid  to,  for  recording  assignments,  276. 
copies  to  be  delivered  must  be  literal  and  not  merely  substantial,  490. 

LIBRARIES, 

delivery  of  books  to,  required  by  former  English  statutes,  83. 
by  5  &  6  Vict.  c.  45,  277. 
for  deposit  in  British  Museum,  by  international  copyright  acts, 

215,217. 
by  former  U.  S.  statutes,  90,  91. 

by  U.  S.  revised  statute.     See  Librarian  op  Congress. 
to  Smithsonian  Institution  and  library  of  Congress  pursuant  to 
act  of  1846  not  essential  to  copyright,  265. 

LICENSE, 

distinction  between  and  assignment,  305,  337. 

to  publish  does  not  amount  to  assignment  of  copyright,  171,  172 
note  1,  305,  346,  358,  361,  363. 
See  Agreements  between  Authors  and  Publishers  ;  Consent 
of  Owner. 

LICENSING    ACT    OP   CHARLES   II.      See   Literary  Property, 
History  of,  in  England. 

L1EBER,  FRANCIS, 

views  concerning  literary  property,  53,  note  3. 
abridgments,  445,  note  1. 

LIKENESS.    See  Identity;  Originality;  Similarity. 

LIMITATION  OF  ACTIONS, 
Great  Britain, 

one  year  for  any  offence  against  5  &  6  Vict.  c.  45,  475. 

whether  limitation  applies  only  in  case  of  forfeitures  and 

penalties,  476. 
judicial  opinion  that  it  does  not  extend  to  actions  for  damages 
or  injunctions,  476. 
under  engravings  statutes,  482. 

not  prescribed  in  case  of  paintings,  drawings,  and  photographs 
by  25  &  26  Vict.  c.  68,  485. 
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LIMITATION  OF  ACTIONS,  —  continued. 
six  months  under  sculpture  act,  486. 
twelve  months  under  3  &  4  Will.  IV.  c.  15,  in  case  of  playright, 

638. 
United  States. 

two  years  under  revised  statute,  in  case  of  copyright,  494. 

no  defence  for  seller  that  copies  sold  were  not  printed  or  imported 

within  two  years,  495. 
prescribed  in  case  of  forfeitures  and  penalties,  but  not  actions  for 

damage  or  suits  in  equity,  495. 
what,  in  case  of  playright,  638 

LIMITED  ASSIGNMENT.    S««  Transfer  of  Copyright;  Pxayright. 
Transfer  of. 

LITERARY  CONGRESS, 

international,  in  Paris,  affirms  perpetuity  of  literary  property,  52. 

LITERARY   MERIT, 

not  essential  in  unpublished  works,  111. 
nor  in  letters,  134,  135. 
nor  in  published  works,  208-211. 
See  Value. 

LITERARY  PROPERTY, 

denned,  97. 

common-law,  in  unpublished  works.     See  Unpublished  Works. 

discussion  as  to  origin  and  nature  of,  1-53. 

ownership  perpetual  by  common  law,  2-20. 

theories  concerning,  2. 

has  all  qualities  of  property,  5,  97-100. 

governed  by  same  principles  as  other  property,  5. 

incorporeal,  6,  97-100. 

material  substance  not  essential  attribute,  6. 

capable  of  identification,  7. 

not  lost  by  publication,  8-16. 

rights  acquired  by  buyer  of  book,  11,  12. 

views  of  Aston,  J.,  14. 

argument  as  to  analogy  of  inventions,  15. 

how  far  government  may  interfere  with,  16-20. 

governed  by  principles  of  eminent  domain,  18-20. 

have  common-law  rights  in  published  works  been  taken  away  by 

legislature?  20-26. 
meaning  of  8  Anne,  c.  19,  20-25. 

not  intended  to  take  away  common-law  rights,  22-25. 
Parliament  asked  to  provide  additional  protection,  22. 

reasons  given  in  petitions,  22,  note  4. 
clause  in  statute  of  Anne  saving  common-law  rights,  25. 
Lord  Mansfield's  interpretation  of,  25,  note  1. 
conclusions  concerning  origin  and  nature  of,  26. 
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LITERARY  PROPERTY,  —  continued. 

judicial  history  relating  to  origin  and  nature  of,  26-48. 
common-law  rights  in  published  works  protected  by  chancery 

courts,  26,  70,  71. 
plea  first  raised,  that  statute  of  Anne  was  intended  to  take  away 

common-law  rights,  27. 
perpetuity  of  literary  property  affirmed  by  King's  Bench,  in 

Millar  v.  Taylor,  28-37. 
Lord  Mansfield's  opinion  in  favor  of,  29. 
opposing  arguments  of  Yates,  J.,  examined,  32-36. 
judgment  of  King's  Bench  in  Millar  v.  Taylor,  37. 
House  of  Lords  in  Donaldson  r.  Becket  declare  common-law 
rights  taken  away  by  statute,  37-42. 
opinions  of  judges  on  questions  submitted,  37,  38. 
Lord  Camden's  speech  against  authors'  rights,  39. 
Lord  Mansfield's  knowledge  of  the  law,  40,  41,  note  2. 
what  decided  by  House  of  Lords  in  Donaldson  ».  Becket,  42. 
common-law  property  in  published  works  recognized,  but 
held  taken  away  by  statute,  42. 
judicial   opinions  against  judgment  in  Donaldson  v.  Becket, 

42,  43. 
U.  S.  Supreme  Court  holds,  in  Wheaton  v.  Peters,  no  common- 
law  property  in  published  work,  43-47. 
opinions  of  dissenting  judges,  44-46. 
Wheaton  v.  Peters  criticised,  47,  48. 
injustice  of  limited  copyright,  49-53. 
Hood's  viewB  of,  49,  note  3. 

recommendations  of  royal  copyright  commissioners,  52. 
perpetuity  of,  affirmed  by  international  literary  Congress,  52. 
Lieber's  views.  53,  note  3. 
History  of,  in  England. 

•  introduction  of  printing  into  England,  54,  note  1. 
Star  Chamber  decrees  against  unlicensed  printing,  54-57,  54, 

note  3. 
Hallam  on  censorship  of  press,  55,  note  1. 
stationers'  company  chartered  by  Philip  and  Mary,  56. 
abolition  of  Star  Chamber,  57. 
parliamentary  ordinances  against  unlicensed  printing,  57,  and 

note  1. 
licensing  act  of  Charles  II.,  57,  58. 
early  decrees  and  ordinances  primarily  designed  to  regulate 

press,  but  contained  property  clauses.  58,  59. 
early  recognition  of  literary  property,  59-68. 
property  clause  in  licensing  act  of  Charles  II.,  59. 
Carte's  opinion  that  property  clauses  were  for  benefit  of  all 

authors,  59,  60,  note  1. 
traffic  in  copyrights  by  members  of  stationers'  company,  61,  and 

notes  1,  5. 
prerogative  copies,  62,  63. 
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LITERARY    PROPERTY,  —  continued. 

conflicting  opinions  as  to  nature  of  prerogative  right,  63-65,  63, 

note  5. 
common-law  existence  of  literary  property  before  statute  of 
Anne,  65-68. 

expiration  of  licensing  act,  68. 
provisions  of  8  Anne,  c.  19,  69,  70. 

common-law  property  in  published  books  protected  by  chancery 
courts,  70,  71. 

perpetuity  of  literary  property  affirmed  by  King's  Bench,  in 
Millar  v.  Taylor,  28-37,  72. 

House  of  Lords  hold,  in  Donaldson  v.  Becket,  no  rights  in  pub- 
lished book  except  under  statute,  37-42,  72. 

Commons'  bill  for  perpetual  copyright  rejected  by  Lords,  73. 

universities  empowered  to  hold  copyrights  in  perpetuity,  73. 

provisions  of  English  statutes  extended  to  Ireland,  73. 

extension  of  copyright  from  fourteen  to  twenty-eight  years, 
73. 

efforts  for  extension  early  in  reign  of  Victoria,  74-83. 

copyright  extended  to  forty-two  years  by  5  &  6  Vict.  c.  45,  74. 

speech  of  Sergeant  Talfourd,  74,  note  2. 

Parliament  petitioned  by  leading  authors,  75. 

Alison's  and  Hood's  petitions,  76,  and  note  1. 

Macaulay's  speech  against  copyright,  80-82. 

Disraeli's  views,  82. 

delivery  of  books  to  public  libraries,  83. 

statute  securing  right  to  publish  lectures,  83. 

copyright  given  in  prints,  engravings,  sculpture,  paintings,  draw- 
ings, and  photographs,  84. 

playright  secured  by  statute,  84. 

rights  of  foreign  authors  in  England,  85-87. 

international  copyright  statutes  passed,  85,  86. 

countries  with  which  international  copyright  conventions  have 
been  made,  86. 

rights  of  foreign  authors  independently  of  international  acts,  86. 
History  of,  in  United  States. 

colonial  copyright  statutes,  87,  88. 

Congress  empowered  to  pass  copyright  laws,  88. 

first  copyright  law  of  United  States,  88,  89 

subsequent  legislation,  89-92. 

delivery  of  copies  to  Smithsonian  institution  and  library  of  Con- 
gress, 90,  91. 

playright  granted,  91. 

question  of  international  copyright  in  Congress,  92-94. 
See  Copyright. 

LITHOGRAPHS, 

copyright  extended  to,  by  English  statute,  177. 
See  Engravings;  Photographs. 
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LOCKE,  JOHN, 

theory  of  origin  of  property,  3,  note  3. 


M. 


MACAULAY,  LORD, 

speech  against  copyright,  80-82. 

MAGAZINES.     See  Periodicals. 

MANSFIELD,  LORD, 

opinion  in  favor  of  perpetuity  of  literary  property,  29. 

character  as  a  jurist,  40,  41. 

study  of  literary  property,  41,  note  2. 

hlamed  for  not  giving  his  opinion  on  the  question  of  literary  property 

in  the  House  of  Lords,  42. 
opinion  as  to  nature  of  prerogative  right,  63,  and  note  5;  163,  note  2. 

MANUSCRIPTS, 

parting  with,  not  loss  of  common-law  rights,  105. 
statutory  protection  for,  in  United  States,  124-127. 

action  for  damages  and  injunction  against  unlicensed  publica- 
tion, 124,  491,  545. 
unlicensed  publication  of  substantial  part,  unlawful,  124. 
worthless,  not  within  statute,  124. 
whether  foreign,  are  within  statute,  125,  126. 
representation  of  play  not  a  publication,  126,  626. 
painting  not  a,  126. 

consent  to  publish,  need  not  be  in  writing,  126. 
in  what  court  redress  sought,  546. 
publication  of,  not  prohibited  by  English  statute,  127. 
owner  may  secure  copyright,  239. 

whether  circulation  of  copies  is  publication  within  meaning  of  stat- 
ute, 289. 
whether  publisher  may  make  changes  in  author's,  375-377. 
manuscript  dramatic  compositions.     See  Platrioht. 
See  Unpublished  Works. 

MAPS,  CHARTS,  AND  PLANS, 

common-law  property  in  unpublished,  102. 
Great  Britain. 

may  be  copyrighted,  174. 

governed  by  5  &  6  Vict.  c.  45,  and  not  by  engravings  acts,  174. 

when  designed  by  one  person,  and  drawn  by  another,  former 
held  to  be  author,  254. 

copyright  secured  in  same  manner  as  books,  281. 

remedies  for  infringement  same  as  in  case  of  books,  482. 

duration  of  copyright,  300. 

mode  of  assignment,  317. 
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MAPS,    CHARTS,   AND   PL ANS,  -  continued. 
United  States. 

provision  for  copyrighting  maps  and  charts,  174. 
plans  not  mentioned,  175. 

how  copyright  secured,  265,  297.     See  Statutory  Requisites. 
duration  of  copyright,  299. 

statutory  remedies  for  infringement,  491-494.    See  Remedies  ih 
Law. 
test  of  originality,  206. 
piracy  in  case  of,  409,  421.     See  Piracy. 
statutes  governing  copyright  in,  American,  698. 

English,  661. 
MASTER, 

when  reference  to,  will  be  made  to  ascertain  piracy,  513,  514. 
what  he  may  be  required  to  report,  514. 
profits  on  past  sales  ascertained  by,  533. 

MATERIALS,  COMMON, 
no  copyright  in,  156,  424. 

See  Compilations. 

MATHEMATICAL  TABLES, 
subject  of  copyright,  153,  207. 

See  Figures. 

MEANING  OF  WORDS.    See  Definitions. 
MEMORY, 

whether  right  to  perform  unpublished  play  may  be  acquired  by.    See 
Performance. 

instances  of  remarkable,  570,  note  1. 

MERIT.     See  Literary  Merit;  Value. 

MNEMONICS, 

art  of,  570.    See  Memory. 

MODELS, 

to  be  perfected  as  works  of  fine  art  may  be  copyrighted  in  United 
States,  180. 
foreign  by  resident  owner,  231,  232. 

how  copyright  secured,  265.     See  Statutory  Requisites. 
statutory  remedies  for  infringement,  491-494.     See  Remedies  in 
Law. 
may  be  copyrighted  in  England,  179.     See  Sculpture. 
statutes  governing  copyright  in,  American,  698. 

English,  653,  684. 
MORRILL,  LOT  M. 

report  to  Congress  against  international  copyright,  94. 

MUSICAL  COMPOSITIONS, 

common-law  property  in  unpublished,  102. 

when  statutory  protection  first  provided  in  United  States,  90. 

are  books  within  meaning  of  statute,  140-142. 
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MUSICAL   COMPOSITIONS,  —continued. 
may  be  copyrighted,  175,  176. 
arrangements  of,  treated  as  original  productions,  176,  200, 206  note  1. 

test  of  originality,  200. 
right  of  printing  and  performing,  in  England,  secured  to  foreigners 

by  international  copyright  acts,  214,  215. 
rights  in,  when  composed  by  employe",  249,  251. 
may  be  independent  of  dramatic  composition,  250. 
publication  of  arrangement  not  publication  of  original,  292. 
substantial  identity  test  of  piracy,  409,  410. 
unauthorized  arrangement  of  copyrighted  opera  piratical,  411. 
statutory  remedies  in  England  for  infringement  of  copyright  same 
as  in  case  of  books,  469. 
in  United  States,  491-494.     See  Rkmkdies  in  Law. 
public  performance  not  a  violation  of  copyright,  but  may  be  of  play- 
right,  475,  495. 
songs  held  to  be  dramatic  compositions  entitled  to  playright  under 

English  statute,  592. 
what  songs  are  entitled  to  playright  in  United  States,  593. 
dramatic  songs  consisting  of  words  and  music  entitled  to  playright, 
598. 
instrumental  not  in  United  States,  599. 
whether  in  England,  599. 
playright  in  published  and  unpublished  musical  compositions  given  by 

English  statute,  602. 
whether  publication  of  arrangement  defeats  playright  in  unpublished 

opera,  608-612. 
whether  any  statutory  remedy  for  unlicensed  playing  of,  when  no 

piracy  of  words,  639. 
statutes  relating  to,  American,  698. 

English.     See  Statutes  in  Force. 
See  Dramatic  Compositions;  Performance;  Playright. 

MUSICAL   ENTERTAINMENT, 

included  in  definition  of  dramatic  piece  in  5  &  6  Vict.  c.  45,  586. 
See  Dramatic  Compositions;  Musical  Compositions. 

N. 

NATIVE  AUTHORS.    See  Author;  Foreign  Authors;  Resident. 

NEGATIVES  OF  PHOTOGRAPHS, 
protected  by  U.  S.  Statute,  140,  180. 
by  English,  179. 

See  Photographs. 

NEW  EDITIONS.    See  Editions. 

NEWSPAPERS, 
Great  Britain. 

may  be  copyrighted,  168-170,  174. 
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NEWSPAPERS,  —  continued. 

held  entitled  to  copyright  without  registration,  172. 

judicial  construction  of  statute  criticised,  173,  174. 
registration,  174,  280. 

provisions  of  international  copyright  acts  concerning  foreign,  216. 
United  States. 

may  be  copyrighted,  168-170. 

how  copyright  secured,  274. 
when  article  published  in,  becomes  common  property,  170. 
See  Periodicals. 

NOTES.    See  Annotation. 

NOTICE  OF  ENTRY  OF  COPYRIGHT, 

printing  in  book,  &c.,  essential  to  copyright,  265.     See  Statutory 
Requisites. 

form  of,  265,  note  8. 

must  appear  in  every  edition,  269,  400. 

whether  original,  must  be  printed  in  revised  edition,  270. 

mnst  appear  in  every  volume,  274. 

where  printed  in  newspaper,  275. 

penalty  for  false  printing,  494. 
NOTICE,  RESTRICTIVE.    See  Restrictive  Notice. 
NOVELTY.    See  Originality. 


O. 

OBNOXIOUS  WRITINGS .    See  Blasphemous  Publications  ;  Immoral 
Productions;  Seditious  Publications. 

OBSCENE  PUBLICATIONS.    See  Immoral  Productions. 

OFFENCE, 

judicial  opinion  that  word  not  used  in  section  26  of  5  &  6  Vict.  c.  45 
in  same  sense  as  in  section  15,  476. 

OFFICIAL    CORRESPONDENCE,    DOCUMENTS,    REPORTS,  4c. 
See  Public  Documents;  Government. 

OPERA, 

playright  in,  given  by  English  statute,  586.     See  Dramatic  Com- 
positions; Musical  Compositions. 
OPINIONS,  JUDICIAL.     See  Law  Reports. 

ORIGINALITY, 

in  case  of  unpublished  works,  110. 

abridgments  and  translations  are  original  productions,  158,  200. 
and  dramatizations,  adaptations,  arrangements  of  music,  175, 

176,  200,  206  note  1. 
and  collections  of  well-known  facts,  201. 
and  compilations,  202. 
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ORIGINALITY,  —  continued. 

essential  attribute  of  copyright,  198. 
work  need  not  be  wholly  original,  199. 
works  alike  may  be  original,  205-208,  899. 
test  of,  in  case  of  abridgments,  translations,  158,  200. 
arrangements  of  music,  176,  200. 
compilations,  202,  207,  212. 
new  editions,  212. 
general,  208. 
dramatizations,  597. 
dramatic  composition  must  be  original,  596. 
See  Similarity. 
OWNER.    See  Assignee;  Consent  of  Owner  ;  Proprietor. 


P. 

PAINTINGS, 

common-law  property  in  unpublished,  102,  178. 
violation  of,  108. 

whether  lost  by  exhibition,  119,  120,  286-288. 
effect  of  publication  of  engraving,  119,  120,  115  note  1. 
are  not  manuscripts,  126. 
Great  Britain. 

when  first  protected  by  statute,  84. 

copyright  secured  by  25  &  26  Vict.  c.  68,  178,  179. 

provisions  of  international  copyright  acts  extended  to,  179. 

duration  of  copyright,  179,  300. 

foreigner  not  entitled  to  copyright  unless  resident  within  British 

dominions,  230. 
when  made  by  one  person  for  another,  255. 
registration,  281. 

what  is  publication  within  meaning  of  statute,  286,  288. 
assignments  must  be  registered,  281 ,  317. 
no  provision  for  transfer  by  registration,  317. 
mode  of  assignment,  317. 
when  made  for  another,  or  sold,  agreement  concerning  copyright 

to  be  in  writing,  317. 
artist  prohibited  from  reproducing  after  sale  of,  483. 
unlicensed  exhibition  of  copies  prohibited,  475,  482,  483. 

also  letting  to  hire,  482,  483. 
penalties  and  forfeitures  prescribed  for  infringement,  482-485. 

See  Remedies  in  Law. 
whether  unlicensed  copying  of  engraving  is  piracy  of,  483,  484. 
statute  governing  copyright  in,  691. 
United  States. 

when  first  protected  by  statute,  91,  92. 

copyright  secured  by  revised  statute,  180. 

foreign,  may  be  copyrighted  by  resident  owner,  231,  232. 
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PAINTINGS,  —  continued. 

how  copyright  secured,  265.     See  Statutory  Requisites. 
what  is  publication  within  meaning  of  statute,  286,  287. 
duration  of  copyright,  299. 

whether  unlicensed  copying  of  engraving  piracy  of,  493. 
statutory  remedies  for  infringement,  491-491.    See  Remedies  ix 

Law. 
exhibition  of  copies  not  prohibited,  495. 
statute  governing  copyright  in,  698. 
substantial  identity  test  of  piracy,  409. 

PANTOMIME, 

a  dramatic  composition,  588,  593,  594. 

PARLIAMENT,   ACTS  OF, 

prerogative  right  to,  claimed  by  crown,  62-65,  163. 
See  Statutes  in  Force. 
PATENTS, 

cum  privilegio  granted  in  England,  25,  54. 

Congress  empowered  to  pass  laws  for  the  protection  of,  88. 

PENALTIES, 
Great  Britain, 
books. 

for  failure  to  deliver  copies  to  public  libraries,  277. 
penalties  not  recoverable  under  statute  of  Anne  without  reg- 
istration, 278. 
not  directed  against  unlicensed  publication  of  unpublished 

work,  305-308. 
what  prescribed  by  8  Anne,  c.  19,  468. 
increased  from  one  to  three  pence  by  41  Geo.  III.  c.  107, 

468. 
abolished  except  in  certain  case  by  5  &  6  Vict.  c.  45,  469. 
printer  and  importer  liable,  though  ignorant  of  piracy,  470. 
guilty  knowledge  must  be  shown  in  seller,  471. 
penalties  against  unlawful  importing,  472. 
two  incurred  on  same  day  for  distinct  sales,  472. 
not  incurred  by  public  reading  or  performance,  475. 
engravings  and  prints,  478. 
paintings,  drawings,  and  photographs,  482,  483. 

penalty  for  every  piratical  copy  sold,  484. 
sculpture,  486. 
playright. 

what  penalties  prescribed  by  3  &  4  Will.  IV.,  c.  15,  626. 
incurred  when  material  part  of  play  pirated,  633. 
United  States. 

for  failure  to  deliver  copies  of  book  to  librarian  of  Congress,  275. 
what  prescribed  for  piracy  of  books  by  acts  of  1790  and  1831, 

486. 
abolished  in  case  of  books  by  act  of  1870,  486. 


INDEX.  749 

PENALTIES,  —  continued. 

what  prescribed  by  revised  statute  Id  case  of  maps,  charts, 
musical  compositions,  and  works  of  art,  491.     See  Remedies 
in  Law. 
for  falsely  printing  copyright  notice,  276,  494. 

held  not  recoverable  in  name  of  more  than  one  person,  494. 
must  be  sued  for  in  federal  court,  545. 
what  prescribed  for  violation  of  playright,  626. 

whether  incurred  when  part  of  play  pirated,  634. 
must  be  sued  for  in  court  of  law,  547,  54£,  550. 
may  be  enforced  against  defendant  who  has  not  written  consent  of 

owner  of  copyright,  501. 
injunction  may  be  granted  when  action  for,  cannot  be  maintained, 

522. 
must  be  waived  when  discovery  in  equity  sought,  534. 
See  Forfeitures;  Limitation  of  Actions;  Remedies  in  Law. 

PERFORMANCE, 

not  a  publication  of  manuscript  prohibited  by  U.  S.  statute,  126, 

626. 
not  such  a  publication  as  is  essential  to  secure  copyright  in  book,  285. 
publication  as  to  vesting  of  playright,  but  not  copyright,  285,  286. 
not  a  violation  of  copyright,  but  may  be  of  playright,  475,  495,  625, 

626. 
whether  owner's  common-law  rights  in  manuscript  drama  are  lost 
by,  554-566. 
will  not  defeat  copyright  afterward  secured,  285,  554,  566,  617. 
review  of  English  authorities,  555-557. 

cases  decided  under  statutes  now  in  force  do  not  apply, 

555. 
not  a  publication  prohibited  by  former  copyright  statutes, 

555,  556. 
does  not  give  right  to  print  play,  556. 

nor  to  act,  557. 
what  decided  by,  557. 
review  of  American  authorities,  557-566. 

judicial  opinion  that  any  person  may  represent  or  print  play 

obtained  by  memory,  but  not  by  writing,  558. 
unlicensed  performance  of  play  got  by  memory  held  lawful, 
560. 
held  piratical,  562. 
unlicensed  printing  of  play  got  from  public  performance 

held  piratical,  562. 
theory  that  restrictive  notice  essential  to  protect  owner's 
rights,  564. 
exploded,  564,  565. 
result  of  authorities,  565. 

but  one  direct  in  favor  of  memory  theory,  566. 
one  against,  566. 
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PERFORMANCE,  —  continued. 

refutation  of  theory  that  right  to  use  play  may  be  acquired  by 
memory,  566-572. 
no  English  authorities  in  support,  567. 
reasons  given  in  support,  567,  568. 
reasons  examined,  568,  569. 
no  ground  for  distinction  between  memory  and  writing, 

570-572. 
instances  of  remarkable  memories,  570,  note  1. 
common-law  rights  in  United  States  not  prejudiced  by,  573. 
acquiescence  in  unlicensed,  576. 

made  equivalent  to  publication  by  5  &  6  Vict.  c.  45,  574,  604. 
beginning  of  statutory  playright  in  unpublished  play,  604. 

essential  to,  605. 
must  be  in  United  Kingdom,  604. 
what  effect  on  rights  in  play,  605-612.    See  Playright. 
statutory  penalties  and  damages  prescribed  for  unlawful,  626. 
what  is  unlawful,  within  meaning  of  statute,  627-629. 
public  and  private  distinguished,  627. 
charge  for  admission  not  essential,  627. 
scenery,  costumes,  &c.  not  essential,  627. 
place  of.  628. 

plurality  of  actors  not  essential,  628. 
public  reading  may  amount  to,  629. 

See  Playright;  Publication. 

PERFORMANCE  OF  AGREEMENTS.  See  Specific  Performaxci 
of  Agreements;  Agreements  between  Authors  and  Pub- 
lishers. 

PERIODICALS, 
Great  Britain. 

special  provisions  of  5  &  6  Vict.  c.  45,  concerning,  170-172. 

provisions  of  international  acts  concerning  foreign,  216. 

owners  empowered  by  5  &  6  Vict.  c.  45,  8.  18,  to  secure  copy- 
right in  articles  written  by  employes,  243-247. 

rights  of  owner  and  author,  244. 
as  to  separate  publication,  245. 

whether  in  all  cases  articles  for,  are  governed  by  s.  18,  246. 

payment  for  articles  essential  to  right  of  publication,  246. 

what  publications  are  within  s.  18,  247. 

registration,  172,  280. 

rights  of  author  and  publisher  independently  of  special  statutory 

.  provisions,  379. 
United  States. 

may  be  copyrighted,  168-170. 

rights  of  author  and  publisher,  259,  379. 

how  copyright  secured,  274. 
title  of,  may  be  partnership  property,  380. 
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PERIODICALS,  —  continued. 

name  of  editor  not  part  of  title,  380. 

See  Cyclopedias;  Newspapers;  Title  of  Publication. 

PERPETUAL  COPYRIGHT. 

given  to  universities  and  colleges  by  15  Geo.  III.  c.  53,  73,  647. 
discussion  concerning.    See  Literary  Property. 

PETITIONS, 

to  Parliament  of  Anne  for  copyright  law,  22  and  note  4. 
to  Parliament  of  Victoria  for  extension  of  copyright,  75,  76. 
to  Congress  for  international  copyright,  92. 

PHOTOGRAPHS, 

common-law  property  in  unpublished,  102. 
Great  Britain. 

when  statutory  protection  first  provided,  84. 

copyright  secured  by  25  &  26  Vict.  c.  68,  178,  179. 

duration  of  copyright,  179,  300. 

provisions  of  international  copyright  acts  extended  to,  179. 

of  paintings,  original  productions,  200,  note  2. 

foreign  author  not  entitled  to  copyright  unless  resident  within 
British  dominions,  230. 

made  by  one  person  for  another,  255. 

registration,  281. 

assignments  must  be  registered,  281,  317. 

whether  publication  of,    is  publication  of  painting  or  statue 
within  meaning  of  statute,  286,  288. 

mode  of  transfer,  317. 

when  made  for  another,  or  sold,  agreement  as  to  copyright  to  be 
in  writing,  317. 

unlicensed  exhibition  prohibited,  475,  482,  483. 
also  letting  to  hire,  482-483. 

unlicensed,  of  engravings,  unlawful,  480. 

remedies  for  infringement,  482-485.     See  Remedies  in  Law. 

statute  governing  copyright  in,  691. 
United  States. 

when  statutory  protection  first  provided,  91. 

copyright  given  by  revised  statute,  180. 

how  secured,  265.    See  Statutory  Requisites. 

duration,  300. 

remedies  for  infringement,  491-494.    See  Remedies  in  Law. 

unlicensed  copying  by  photography  unlawful,  292. 

statute  governing  copyright  in,  698. 

PIANO-FORTE  ARRANGEMENTS.     See  Musical  Compositions. 
PICTURES.    See  Engravings;  Photographs;  Paintings. 

PIRACY, 

defined  and  distinguished  from  plagiarism,  383. 
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PIRACY,  —  continued. 

fundamental  principles  by  which  determined,  383. 

true  test  of,  385. 

what  does  not  amount  to,  386-399.    See  Fair  Uses  of  Copyrighted 

Works. 
copying  from  protected  work  essential  to,  205-208,  399,  459, 484,  610. 
no  defence  that  piratical  copy  has  been  copied,  399. 
copying  from  any  unprotected  work  not  unlawful,  400. 
similarity  creates  presumption  of  copying,  400. 
intention  to  pirate  not  essential,  401. 

may  aid  in  determining  whether  there  has  been  copying,  402. 
ignorance  no  defence,  403. 

when  question  of  ignorance  affected  by  statute,  404. 
by  reprint  of  entire  work,  404. 
purpose  for  which  work  taken  immaterial,  405-407. 
no  defence  that  work  taken  has  been  improved,  or  used  for  annota- 
tion, &c. ,  405,  433,  442,  443. 
substantial  copy  of  protected  work  amounts  to,  407. 
substantial  identity  test  of,  408,  481. 

same  rule  applies  to  maps,  engravings,  paintings,  music,  Ac., 
409-411,481,492. 

immaterial  by  what  mechanical  process  copy  made,  410,  480,  492. 
when  material  part  is  taken,  411. 
illustrations  may  not  be  copied  from  book,  412. 
publication  complained  of  need  not  be  substitute,  412. 
what  amount  is  material,  413.     See  Quantity. 
value  to  be  considered,  414,  524.     See  Value. 
compilations  of  common  facts,  416-422,  394-399. 

test  of  piracy,  416. 

law  construed  in  case  of  directories,  418. 

descriptive  catalogues,  421. 

maps,  421. 
compilations  of  published  materials,  422-428. 

when  materials  and  arrangement  are  taken,  422. 

when  materials  without  arrangement  are  taken,  424. 

when  arrangement  but  not  materials  is  copied,  425. 

not  piracy  to  adopt  arrangement  for  other  materials  or  for  dif- 
ferent purpose,  425. 

whether  arrangement  may  be  adopted  for  same  materials  when 
obtained  from  original  sources,  425. 

same  materials  may  be  used  on  same  plan  when  no  copying, 
427. 
how  piratical  copying  ascertained,  428-432,  512-515. 

common  errors  test,  428. 

things  against  presumption  of  copying,  429. 

presumption  created  by  likeness  must  be  overcome  by  defendant, 
400,  430. 

how  defendant  may  rebut  charge,  431. 

when  ascertained  by  court,  512,  513. 
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PIRACY,  —  continued. 

when  reference  to  master  will  be  made,  513,  514. 

defendant  should  point  out  copied  parts,  produce  manuscript, 

&c,  515. 
defendant's  case  prejudiced  by  his  false  denial,  515. 
general  principles  governing,  in  case  of  abridgments,  translations,  and 
dramatizations,  433,   434.      See   Abridgments;    Translations; 

DRAMATIZATIONS. 

"  copy  "  as  used  in  statute  does  not  mean  literal  transcript,  but  sub- 
stantial copy,  450,  454. 
whether  in  case  of  forfeitures,  488. 
gratuitous  oirculation  of  copies  may  amount  to,  474,  487,  493. 
whether  unlicensed  sale  of    copies  lawfully  printed  or  imported 

amounts  to,  479. 
whether  copies  made  by  hand  amount  to,  480. 
whether  unlicensed  copying  of  engraving  is  piracy  of  painting,  483, 

484,493. 
place  of,  must  be  in  country  granting  copyright,  481,  487. 
defences  against  charge  of,  499. 
what  amounts  to,  in  case  of  playright,  632. 
substantial  identity  test  of,  634-637. 

one  dramatization  not,  of  another,  unless  unlawful  copying,  638. 

See    Consent     of   Owner;     Forfeitures;    Injunction;    Intention; 

Knowledge  of  Piracy;  Originality;  Penalties;  Playright; 

Remedies  in  Equity;    Remkdiks  in  Law;    Similarity; 

Unpublished  Works. 

PLACE, 

immaterial  where  book  written,  225  note  1,  230  note  1,  234. 

of  printing,  296. 

first  publication  must  be  in  United  Kingdom,  292. 

and  so  in  United  States,  295. 
native  author  may  be  abroad,  230,  235. 
foreign  author  must  be  within  British  dominions,  229. 
foreign  author  must  be  resident  in  United  States,  231,  233. 
of  piracy,  487. 
first  performance  of  manuscript  play  must  be  in  United  Kingdom, 

604. 
foreign  dramatist  must  be  within  British  dominions,  605. 
of  performance  with  reference  to  piracy,  628. 

PLAGIARISM, 

distinguished  from  piracy,  383. 

PLAN  OF  WORK, 

not  subject  of  copyright,  205,  425.     See  Compilations. 
considered  with  reference  to  fair  use  of  copyrighted  work,  393. 

PLANS, 

statutory  provision  for,  in  England,  174. 

48 
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PLANS,  — continued. 

not  mentioned  in  U.  S.  statute,  175. 
See  Maps. 

PLATES.    See  Stereotype  Plates. 

PLAY,  • 

playright  in,  given  by  3  &  4  Will.  IV.  c.  15;  and  5  &  6  Vict.  c.  45, 
586. 

See  Dramatic  Compositions. 

PLAYING  CARDS, 

protected  aa  prints,  178. 

protection  not  denied  because  they  are  sometimes  used  for  unlawful 
purposes,  186. 

PLAYRIGHT, 

defined,  553. 

distinguished  from  copyright,  601. 

common-law,  in  unpublished  dramas. 

absolute  till  lost  or  taken  away  by  statute,  554. 

how  affected  by  public  performance,  554-572.     See  Perform- 

axck. 
in  tJnited  States  not  prejudiced  by  public  performance,  573. 
whether  taken  away  by  English  statute,  575. 
how  affected  by  acquiescence  in  unlicensed  performances,  576. 
lost  by  authorized  publication  in  print,  554,  577. 

but  not  unauthorized,  577. 
defendant  must  show  authorized  publication,  579. 
in  dramatizations,  adaptations,  aud  translations,  580. 
not  in  immoral  plays,  581. 

no  distinction  between  native  and  foreign  dramatists,  581. 
statutory,  in  Great  Britain, 
when  first  given,  84. 

in  printed  and  manuscript  dramatic  and  musical  compositions 
extended  to  foreigners  by  international  acts,  215. 
how  secured,  215,  217,  218,  281,  282. 
whether  secured  in  unpublished  opera  by  registration  of 
opera,  but  not  of  published  arrangements,  608-612. 
secured  by  3  &  4  Will.  IV.  c.  15,  and  5  &  6  Vict.  c.  45,  in  printed 
and  manuscript  dramatic  and  musical  compositions,  601,  602. 
in  what  productions.     See  Dramatic  Compositions. 
in  music  composed  for  dramatic  representation  by  employe,  219, 

251. 
whether  in  instrumental  music,  599,  639. 

duration  in  printed  compositions  same  as  in  books,  602, 605, 606. 
whether  perpetual  in  manuscript,  602,  603. 
registration  held  not  essential,  603. 
conditions  of  securing,  in  manuscript  plays,  604,  605. 

in  printed,  605. 
not  in  manuscript  play  before  performance,  604,  605. 


INDEX.  755 

PLAYRIGHT,  —  continued. 

performance  of  manuscript  play  a  publication  as  to  vesting  of 
playright,  but  not  of  copyright,  285,  286. 
made  equivalent  to  publication  by  statute,  574,  604. 
lost  by  first  publication  in  foreign  country  unless  secured  by 

international  acts,  220,  605. 
lost  by  first  representation  of  manuscript  play  abroad  unless 

secured  by  international  acts,  294,  295,  604. 
once  secured  in  printed  play,  not  affected  by  subsequent  rep- 
resentation, 605. 
in  plays  published  in  print  after  representation,  606-612. 
whether  publication  or  representation  beginning  of,  606. 
whether  secured  by  first  representation  in  England  after 
lost  by  first  performance  of  manuscript  play  abroad,  606, 
607. 
whether  lost  by  first  publication  abroad  after  secured  by 
first  performance  of  manuscript  play  in  England,  606,  607, 
611. 
statutes  relating  to,  3  &  4  Will.  IV.  c.  15,  656. 
ss.  2,  20,  21,  of  5  &  6  Vict.  c.  45,  661,  670. 
statutory,  in  United  States, 
when  first  given,  91. 

in  what.     See  Dramatic  Compositions. 
only  in  copyrighted  dramatic  compositions,  612. 
not  in  unpublished  dramas,  612. 
erroneous  decisions,  612-614. 
law  rightly  interpreted,  615,  616. 
not  in  plays  of  foreign  dramatists,  598. 
in  dramatic  musical  compositions,  598,  640. 
not  in  instrumental  music,  599,  640. 
secured  on  same  conditions  and  lasts  for  same  time  as  copyright, 

616,  6.7. 
performance  not  such  a  publication  as  is  essential  to  secure,  285. 
not  defeated  by  performance  before  secured,  285,  617. 
statute  relating  to,  698. 
Transfer  of. 

at  common  law. 

may  be  by  parol,  581. 
when  title  claimed  by  two  persons,  581. 
rights  of  assignee  of  foreign  author  for  United  States, 
582-584. 
under  English  statutes,  617-620. 

absolute  assignment  of  copyright  held  to  carry  future  play- 
right,  331. 
may  be  independent  of  copyright,  334. 
writing  but  not  attestation  or  seal  held  essential,  308, 304, 617. 
letter  held  to  amount  to,  324. 
whether  law  settled  that  writing  essential,  618. 
whether  before  playright  secured,  may  be  by  parol,  619. 
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PLAYRIGHT,  —  continued. 

■whether  by  registration,  619. 

when  playright  not  passed  by  assignment  of  copyright,  620. 
under  U.  S.  statute,  621-624. 

may  be  independent  of  copyright,  334,  621. 
whether  by  parol,  621. 
may  be  by  parol  before  publication,  622. 
whether  assignment  of  copyright  carries  playright,  622. 
may  be  for  specified  place,  622. 
whether  for  limited  time,  624. 
joint-authorship,  authors  employed,  624. 
Remedies  for  Violation  of. 
common-law,  585. 

in  what  court  redress  sought,  545,  585. 
measure  of  damages,  585. 
statutory. 

for  invasion  of  copyright  not  available,  475,  555,  556. 

distinguished  from  those  for  violation  of  copyright,  625. 

prescribed  by  3  &  4  Will.  IV.  c.  15,  626. 

prescribed  by  U.  S.  revised  statute.  626. 

in  England  no  statutory  remedy  for  unlicensed  printing  of 

manuscript  play,  626. 
what  is  unlawful  performance,  627-629.     See  Performance. 
who  are  liable,  629-632. 
performance  of  material  part  of  play  may  amount  to  piracy, 

632. 
penalties  incurred  under  8  &  4  Will.  IV.  c.  15  when  material 
part  taken,  633. 
actual  damage  need  not  be  proved,  633. 
how  far  offender  liable  under  U.    S.   statute  when  part 

taken,  634. 
substantial  identity  test  of  piracy,  634-637. 
one  dramatization  not  piracy  of  another  unless  unlawful 

copying,  638. 
good  intention  or  ignorance  no  defence,  638. 
suit  maintained  without  registration,  638. 
in  England  consent  to  representation  must  be  in  writing,  638. 
may  be  given  by  agent,  638. 
writing  not  required  by  U.  S.  statute,  638. 
limitation  of  action,  638. 
in  what  court  redress  sought,  545,  639. 
unlicensed  playing  of  music,  639. 

PLEADING, 

form  of  action,  495. 

what  must  appear  before  equity  will  interfere,  498. 
defences  of  piracy,  499. 

defendant  may  plead  general  issue  and  give  special  matter  in  evi- 
dence, 499. 
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PLEADING,  —  continued. 

account  of  profits  not  asked  for  may  be  ordered  under  prayer  for 
general  relief,  533. 

appeal  to  U.  S.  Supreme  Court  irrespective  of  amount  in  contro- 
versy, 533. 

See  Evidence;  Jurisdiction;  Limitation  or  Actions. 

PRAYER-BOOK, 

prerogative  right  to,  claimed  by  crown,  62-65. 

PREROGATIVE  COPIES, 

right  claimed  by  crown  in  certain  books,  62. 
conflicting  opinions  as  to  nature  of,  63-65,  63  note  5. 
right  to  law  reports,  162,  163. 

PRESS, 

early  regulation  of.  See  Litbuary  Property,  History  of,  in 
England. 

PRINTER, 

when  liable.     See  Consent  of  Owner;  Knowledge  of  Piracy. 
to  what  liable.     See  Damages;  Forfeitures;  Penalties;  Remedies 
in  Law. 

PRINTING, 

when  introduced  into  England,  54,  note  1. 

government  regulations  concerning.     See  Literary  Property,  His- 
tory of,  in  England. 
not  in  itself  a  publication,  291. 
place  of,  with  reference  to  vesting  of  copyright,  296. 
in  a  foreign  country  not  piratical,  470. 
place  of,  with  reference  to  piracy,  487. 
unlawful.     See  Remedies  in  Law. 

PRINTS.     See  Engravings. 

PRIVATE  LETTERS.     See  Letters. 

PRIVILEGED  USES.     See  Fair  Uses  of  Copyrighted  Works 

PROFANE  PUBLICATIONS.     See  Blasphemous  Publications. 

PROFITS, 

on  piratical  copies  sold  may  be  sued  for  under  5  &  6  Vict.  c.  45,  471. 
agreement  between  author  and  publisher  for  division  of,  350,  351,  366. 
See  Account  ok  Profits. 

PROPERTY, 

origin  of,  2-4. 

Locke's  theory  concerning  origin  of,  3,  note  3. 
abandonment  of,  9,  10. 
eminent  domain,  17. 

may  be  acquired  by  virtue  of  employment,  243. 
See  Litekary  Property. 
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PROPRIETOR, 

of  unpublished  work  may  secure  copyright,  238-242,  247. 
expressly  empowered  by  U.  S.  statute  to  secure  copyright,  257. 
when  consent  of,  to  publish  must  be  in  writing.     See  Consent  of 
Owner. 

See  Assignee. 

PSEUDONYMS, 

copyright  not  prejudiced  by,  196. 

PUBLIC  DELIVERY  OF  LECTURES.    See  Lectures. 

PUBLIC  DOCUMENTS, 

publication  of,  may  be  prevented  by  government,  132. 
property  in,  belongs  to  government,  132,  164,  259. 
may  be  copyrighted  by  government,  164. 
See  Government. 

PUBLIC  LIBRARIES.     See  Librarian  of  Congress;  Libraries. 

PUBLIC  PERFORMANCE.     See  Performance. 

PUBLIC  READING.    See  Reading,  Public 

PUBLICATION, 

discussion  as  to  effect  of,  on  author's  rights,  8-16. 

common-law  rights  lost  by,  in  print,  101. 

what  is,  at  common  law,  115. 

by  printing  catalogue  of  drawings,  115,  note  2. 

author's  rights  after,  not  lost  by  common  law,  but  taken  away  by 

statute,  116,  117. 
when  common-law  rights  lost  by,  118-121. 

not  unless  there  be  a  statute  to  take  them  away,  and  the  work  be 
published  within  meaning  of  statute,  120,  573,  574. 
of  engraving,  what  effect  on  common-law  rights  in  painting,  119, 

120,  280-288. 
private  circulation  of  copies  not,  at  common  law,  121. 
exposing  news  to  public  by  printed  bulletins,  122. 
of  manuscripts  prohibited  by  U.  S.  statute,  124.    See  Manuscripts. 

performance  of  play  not  thus  prohibited,  126,  626. 
unlicensed,  of  letters.     See  Letters. 
rights  in  England  lost  by  first,  abroad,  unless  secured  by  international 

acts,  2*0,  294,  605. 
separate  rights  of  author  and  publisher  of  cyclopsedias,  periodicals, 

&c.     See  Periodicals. 
must  precede  registration,  279,  280. 
beginning  of  statutory  copyright  and  essential  to,  283,  284,  615, 

616. 
must  be  within  reasonable  time  after  filing  title,  284,  616. 
what  is,  within  meaning  of  statute,  285-292. 

performance  not,  with  reference  to  vesting  of  copyright,  285,  286. 
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PUBLICATION.  —  continued. 

of  engraving  or  photograph,  whether  of  painting  or  statue, 
286-288. 

whether  circulation  of  manuscript  copies  is,  289. 

private  circulation  of  copies  not,  290. 

when  a  hook  is  published,  291. 

of  part,  not  of  whole,  292. 

of  piano-forte  arrangement,  not  of  opera,  292. 
first,  in  United  Kingdom  essential  to  copyright,  229,  230,  292-295. 
copyright  not  defeated  by  contemporaneous,  abroad,  293. 
first,  in  United  States  essential  to  copyright,  295. 
must  be  authorized,  to  defeat  author's  rights,  296,  577. 
representation  made  equivalent  to,  by  5  &  6  Vict.  c.  45,  574,  604. 
common-law  rights  in  unpublished  play  lost  by  authorized,  554,  577. 

but  not  unauthorized,  577. 

defendant  must  show  authorized,  579. 
considered  with  reference  to  playright  in  England,  605-612.      See 

Playright. 
no  statutory  playright  in  United  States  without,  612,  616. 
See  Performance. 

PUBLISHER, 

when  liable.    See  Consent  op  Owner;  Knowledge  of  Piracy. 
to  what  liable.    See  Damages;  Forfeitures;  Penalties;  Rem- 
edies in  Law. 
contracts  with  author.    See  Agreements  between  Authors  and 
Publishers. 


Q. 


QUALITIES  ESSENTIAL  TO  COPYRIGHT, 

work  must  be  innocent,  181-198.  See  Blasphemous  Publica- 
tions; False  Representations  as  to  Authorship;  Immoral 
Productions;  Seditious  Publications. 

must  be  original,  198-208.     See  Originality. 

need  not  have  literary  merit,  208.     See  Literary  Merit. 

must  be  material  addition  to  useful  knowledge,  210. 

must  be  material  in  amount,  212.     See  Quantity. 

what  value,  208-211.     See  Value. 
See  Religion,  Works  against;  Unpublished  Works. 

QUANTITY, 

what,  essential  to  copyright,  212. 

what,  material  in  determining  piracy,  413. 

illustrations  of  material,  414  note  1,  525-527. 
injunction  may  be  refused  when  slight,  523. 
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QUOTATION, 

how  far,  from  copyrighted  works  permitted,  386-393. 
See  Fair  Uses. 


R. 

READING,   PUBLIC, 

unlicensed,  of  unpublished  composition,  violation   of  common-law 

rights,  107. 
common-law  rights  in  manuscript  not  lost  by,  119,  572  note  2. 
not  a  violation  of  the  statute  except  in  case  of  dramatic  composition, 

475,  495. 
may  amount  to  dramatic  performance,  629. 
See  Lectures. 

REGISTRATION, 
books. 

under  statute  of  Anne,  essential  to  recovery  of  penalties,  but  not 
to  vesting  of  copyright,  278. 

requisites  prescribed  by  5  &  6  Vict.  c.  45,  278. 

fees  for,  278. 

in  case  of  assignments,  301. 

certified  copy  of,  prima  facie  proof,  278. 
and  so  in  case  of  assignments,  301. 

must  precede  bringing  of  action  or  suit,  278. 

omission  does  not  affect  validity  of  copyright,  278,  279. 

strict  compliance  with  statutory  requisites  necessary,  279. 

book  cannot  be  registered  before  publication,  279. 
cyclopaedias  and  periodicals,  172,  280. 

foreign,  under  international  copyright  acts,  216. 
newspapers,  172-174,  280. 

foreign,  under  international  copyright  acts,  216. 
dramatic  compositions,  280. 
engravings  and  prints,  280. 
maps,  281. 

paintings,  drawings,  and  photographs,  281. 
sculpture,  281. 

requirements  of  international  copyright  acts,  217,  218,  281,  608-612. 
copyright  may  be  assigned  by,  301. 

but  no  provision  for  paintings,  drawings,  and  photographs,  317. 
held  not  essential  in  case  of  playright,  603,  638. 
whether  under  international  acts  playright  secured  by  registration  of 

unpublished  opera,  but  not  of  published  arrangements,  608-612. 
whether  playright  may  be  assigned  by,  619. 
assignment  of  copyright  not  to  carry  playright  unless  registered,  620. 

RELIGION,   WORKS  AGAINST, 

common  law  as  to  unpublished,  112-115. 
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RELIGION,   WORKS   AGAINST,  —  continued. 
■whether  entitled  to  copyright,  187-196. 

See  Blasphemous  Publications;  Blasphemy. 

REMEDIES  IN  EQUITY. 

for  violation  of  common-law  rights  in  unpublished  works,  107. 
in  productions  without  literary  merit,  HI. 
in  productions  not  innocent,  112-114. 
in  letters,  127-139. 
for  publication  of  manuscripts  in  violation  of  statute,  124. 
transfer  of  copyright  may  be  decreed,  261 . 
defendant  ordered  to  pay  net  profits  on  piratical  copies  sold,  471. 
judicial  opinion  that  limitation  clause  in  5  &  6  Vict.  c.  45,  does  not 

apply  to,  476. 
nature  and  extent  of  equity  jurisdiction  in  copyright  cases,  496. 
what  afforded,  497. 

English  chancery  courts  formerly  had  no  power  to  adjudicate  legal 
questions,  497. 
now  determine  all  questions,  498. 
U.  S.  equity  courts  determine  questions  of  law,  498. 
what  must  appear  before  equity  will  interfere,  498. 
copyright  prima  facie  evidence,  498,  499. 
defences  against  charge  of  piracy,  499. 
equitable  title  sufficient,  500. 
what  is  a  good  equitable  title,  500. 
not  available  in  England  before  registration,  278,  501. 
may  exist  in  United  States  on  recording  title,  501. 
defeated  by  plaintiff's  consent  to  publication,  which  need  not  be 

written,  501. 
when  complainant's  consent  may  not  be  implied,  502. 
how  affected  by  plaintiff 's  laches,  delay,  or  acquiescence,  504-512. 

See  Acquikscknck. 
when  piratical  parts  will  be  ascertained  by  court,  512,  513. 

when  reference  to  master  will  be  made,  513. 
what  master  may  be  required  to  report,  513. 
defendant  should  point  out  copied  parts,  produce  manuscript,  &c, 

515. 
actual  damage  need  not  be  proved,  521. 
plaintiff  may  proceed  against  any  wrong-doer,  523. 

but  two  without  privity  cannot  be  joined  in  one  suit,  523. 
relief  may  be  refused  when  piracy  slight,  523. 
illustrations  of  material  quantity  and  value  of  piratical  matter,  525- 

527. 
English  equity  courts  may  assess  and  award  damages,  498,  534. 
rule  of  damages,  534. 
U.  S.  equity  courts  have  no  jurisdiction  of  statutory  penalties  and 

forfeitures,  547,  548,  550. 
in  two  instances,  delivery  of  statutory  forfeitures  ordered  by  equity, 

471,  547  note  3,  549  note  1. 
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REMEDIES  IN   EQUITY,  —  continued. 

whether  at  common  law  plaintiff  entitled  to  forfeitures,  and  whether 

delivery  ordered  by  equity,  549-552. 
for  violation  of  common-law  playright,  585. 

for  violation  of  statutory  playright,  625.    See  Playright,  Remedies 
for  Violation  of. 
See  Account  of  Profits;  Discovery;  Injunction;  Jurisdiction; 
Limitation  of  Actions. 

REMEDIES  IN  LAW, 

for  violation  of  common-law  rights,  107. 

unlicensed  publication  of  manuscripts  not  innocent,  114. 

of  letters,  114. 
unlicensed  performance  of  unpublished  dramas,  585.    See  Plat- 
right. 
common-law,  available  under  statute,  473. 

when  not,  474. 
inadequate  without  remedies  in  equity,  496. 
statutory,  for  infringement  of  copyright  do  not  l|e  against  oral  use, 

475,  625. 
Great  Britain,  468-486. 
books,  468-477. 

penalties  and  forfeitures  imposed  by  statute  of  Anne,  468. 
penalties    increased  and  action  for  damages   given  by  41 

Geo.  III.  c.  107,  468. 
remedies  provided  by  5  &  6  Vict.  c.  45,  469. 
penalties,  except  in  certain  case,  abolished,  469. 
action  for  damages  against  unlawful  printing,  importing, 

selling  or  letting  to  hire,  469,  470. 
what  productions  arc  embraced  within  5  &  6  Vict,  c.  45, 469. 
knowledge  of  piracy  must  be  shown  in  seller,  but  not  in 

printer  or  importer,  470. 
owner  may  sue  for  recovery  of  piratical  copies,  471. 

and  for  profits  on  copies  sold,  471. 
penalties  against  unlawful  importing,  472. 

two  incurred  on  same  day  for  distinct  sales,  472. 
incongruities  of  the  statute  as  to  forfeiture  of  copies,  472, 

note  1. 
remedies  against  gratuitous  circulation,  474. 
remedies  for  infringement  of  copyright  not  available  against 

reading  or  dramatic  performance,  475. 
within  what  time  actions  must  be  brought,  475-477.    See 
Limitation  ok  Actions. 
dramatic  and  musical  compositions.     See  Playright. 
engravings  and  prints,  478-482. 

penalties  and  forfeitures  prescribed,  478. 
action  for  damages,  478. 

seller  ignorant  of  piracy  not  liable  to  penalties  and  forfeit- 
ures, 478. 
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REMEDIES  IN  LAW,  —  continued. 

but  may  be  liable  for  damages,  478. 
whether  seller  is  liable  for  unauthorized  sale  of  copies  which 

have  been  lawfully  printed,  479. 
copying  by  lithography,  photography,  or  other  processes 

prohibited,  480. 
whether  copies  made  by  hand  unlawful,  480. 
substantial  identity  test  of  piracy,  481. 
assignee  may  maintain  action,  though  statute  does  not  give 

him  that  right,  481. 
place  of  piracy  must  be  alleged,  481. 
within  what  time  action  must  be  brought,  482. 
maps  and  charts,  governed  by  5  &  6  Vict.  c.  45,  174,  482. 
paintings,  drawings,  and  photographs,  482-486. 

penalties  and  forfeitures  prescribed  by  25  &  26  Vict.  c.  68, 

482. 
importer,  seller,  publisher,  and  person  who  exhibits  or  lets 

to  hire  not  liable  when  ignorant  of  piracy,  483. 
copyist  or  printer  liable  when  ignorant,  483. 
whether  unlicensed  copying  of  engraving  is  piracy  of  paint- 
ing, 483,  484. 
penalty  for  every  copy  unlawfully  sold,  484. 
no  limitation  of  time  for  bringing  action,  485. 
sculpture,  485,  486. 

whether  any  remedy  against  unlicensed  exhibition,  475. 
action  for  damages  given  by  54  Geo.  III.  c.  56,  485. 
penalty  imposed  on  offender,  486. 
actions  to  be  brought  within  six  months,  486. 
United  States,  486-495. 
books,  486-490. 

provisions  of  former  statutes,  486. 
penalties  abolished  by  act  of  1870,  486. 
action  for  damages  and  recovery  of  piratical  copies  provided 
by  revised  statute,  486. 
but  not  until  copyright  secured,  487. 
must  be  brought  by  owner  of  copyright,  487. 
both  recovery  of  copies  and  damages  may  be  sought,  487. 
what  persons  liable,  487. 
printer,  publisher,  and  importer  liable,  though  ignorant  of 

piracy,  487. 
guilty  knowledge  must  be  shown  in  seller,  487. 
plaintiff  may  proceed  against  any  offender,  487. 
piratical  printing,  publishing,  or  selling  must  be  in  United 

States,  487. 
in  case  of  importing  place  of  printing  immaterial,  487. 
wrong-doer  liable  when  copies  gratuitously  circulated,  487. 
whether  copies  are  subject  to  forfeiture  when  only  part  of 
book  piratical,  488-490. 
dramatic  compositions.    See  Playkight,  Remedies  for  Viola- 
tion of. 
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REMEDIES  IN  LAW,  —  continued. 
manuscripts. 

action  for  damages  given  by  statute  against  unlicensed  pub- 
lication, 124,  494. 
lies  at  common  law,  546.     See  Unfcb£jshkd  Works. 
maps,  charts,  musical  compositions  and  works  of  art,  491-494. 
penalties  and  forfeitures  prescribed,  491. 
in  case  of  painting,  statue,  or  statuary,  offender  made  liable 

for  copies  sold,  as  well  as  those  in  his  possession ,491. 
in  case  of  other  articles  enumerated  offender  liable  only  for 

copies  found  in  his  possession,  491. 
persons  liable,  492. 

in  whom  guilty  knowledge  must  be  shown,  492. 
substantial  copy  subject  to  penalties  and  forfeitures,  488, 

492. 

intention  to  pirate  must  be  shown  in  case  of  imitation  or 

colorable  copy,  but  not  in  case  of  exact  reproduction,  492. 

copying  by  photography  and  other  processes  unlawful,  492. 

whether  copying  of  engraving  or  photograph  is  piracy  of 

painting,  493. 
gratuitous  circulation  of  copies,  493. 
action  for  damages  lies,  493. 
penalty  for  false  printing  of  copyright  notice,  494. 

held  not  recoverable  in  name  of  more  than  one  person,  494. 
time  within  which  action  must  be  brought,  494.     See  Limita- 
tion ok  Actions. 
form  of  action,  495. 
statutory  penalties  and  forfeitures  must  be  sued  for  in  court  of 

law,  547,  548,  550. 
neither  oral  use  of  production,  except  dramatic  composition,  nor 

exhibition  prohibited,  495. 
See  Consent  op  Owner;   Damages;  Jurisdiction. 

RENEWAL  OF  COPYRIGHT, 

for  fourteen  years  provided  by  U.  S.  statute  for  author  and  family, 

261,  326. 
will  not  vest  ah  initio  in  assignee,  261. 
when  secured  by  author  may  be  assigned,  261 . 
not  granted  when  copyright  for  original  term  invalid,  261. 
how  secured,  276. 

author  may  divest  himself  and  family  of  right  to,  326. 
effect  of  assignment  before  publication  on,  327. 
rights  of  parties  determined  by  agreement,  328. 
absolute  assignment  before  publication  gives  unlimited  right  to  pub- 
lish, 328. 
effect  of  assignment  after  publication  on,  331. 
assignee  cannot  make,  333. 
author  may  assign,  333. 

REPORTS.     See  Law  Reports. 
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REPRESENTATION.    See  Performance. 

REQUISITES     FOR    SECURING    COPYRIGHT.       See    Statutory 
Requisites. 

RESEMBLANCE.     See  Originality;   Similarity. 

RESIDENT, 

alien,  abroad  not  entitled  to  English  copyright,  223,  230. 

alien,  in  British  dominions  entitled  to  copyright,  220,  230. 

British  subject  abroad  entitled  to  English  copyright,  230. 

foreign,  in  United  States  entitled  to  copyright,  231,  233. 

owner  may  copyright  certain  foreign  works  of  art  in  United  States, 

231,232. 
meaning  of,  in  U.  S.  statute,  233. 
immaterial  where  citizen  of  United  States  may  be,  231. 

RESTRICTIVE  NOTICE, 

held  essential  to  protect  owner's  rights  in  performing  unpublished 
play,  561. 
in  case  of  exhibition  of  painting,  120,  565  note  2. 
theory  exploded,  120,  121,  564,  565. 

REVIEWS.     See  Periodicals. 

REVISED  EDITION.    See  Editions. 

ROYAL  COPYRIGHT  COMMISSIONERS, 

changes  recommended  by,  in  English  laws,  52. 
evidence  taken  by,  as  to  duration  of  copyright,  79,  note. 
recommendations  in  favor  of  international  copyright,  95. 
opinion  of  foreign  reprints  act,  293,  note  3. 

S. 
SALE, 

when  a  publication,  291. 

not  essential  to  publication,  291. 

not  essential  to  piracy.     See  Gratuitous  Circulation. 

of  stereotype  plates,  what  rights  pass,  324. 

on  execution,  copyright  not  subject  to,  325. 

of  copies  after  assignment,  338-312,  372,  373. 

two  penalties  incurred  for  two,  on  same  day,  472. 

of  each  piratical  copy  an  offence,  477,  note  1. 

when  within  two  years  action  not  barred  by  fact  that  printing  or  im- 
porting not  withiu  two  years,  495. 

of  copies  under  agreement.     See  Agreements  between  Authors 
and  Publishers. 

of  copyright.     See  Assignee  ;  Transfer  of  Copyright. 

of  playright.     See  Playkigiit,  Trannfer  of. 

of  piratical  copies.     See  Account  of  Profits;  Damages;  Forfeit- 
ures;  Penalties;  Profits;  Remedies  in  Law;  Seller. 
SCENERY, 

not  essential  to  dramatic  performance,  627. 
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SCENIC  ENTERTAINMENT, 

included  in  definition  of  dramatic  piece  in  5  &  6  Vict.  c.  45,  586. 
See  Dkamatic  Compositions;   Spectacular  Piecks. 
SCIENTIFIC  VALUE.     See  Literary  Merit;  Value. 

SCORING  SHEET, 

not  subject  of  copyright,  144,  211. 
SCULPTURE, 

common-law  property  in  unpublished,  102. 

whether  lost  by  exhibition  or  circulation  of  copies,  119,  120, 
286-288. 
statutory  copyright  in  Great  Britain. 

secured  by  54  Geo.  III.  c.  50,  170. 

extended  to  foreign  works  by  international  copyright  acts,  214. 

rights  of  foreign  artists,  230. 

employer  entitled  to  copyright,  255. 

what  is  publication  within  meaning  of  statute,  286,  288. 

duration  of  copyright,  300. 

remedies  for  piracy,  485.     See  Remedies  in  Law. 

statutes  relating  to,  653,  684. 
statutory  copyright  in  United  States.     See  Statuary. 

SEDITIOUS   PUBLICATIONS, 

whether  author  may  prevent  unlicensed  publication  of  manuscripts, 
112-114. 
or  recover  damages,  114. 
not  entitled  to  copyright,  181-185. 
injunction  not  grauted  against,  540. 

SELLER, 

rights  of,  as  to  selling  copies  after  assignment  of  copyright,  338-342, 
372,373. 

injunction  against,  will  not  be  refused  because  plaintiff  has  not  pro- 
ceeded against  publisher,  523. 

when  liable.     See  Consent  of  Owner;  Knowledge  of  Piracy. 

to  what  liable.     See  Damages;   Forfeitures;    Penalties;  Reme- 
dies in  Law. 

See  Assignee. 

SELLING   PRICE   OF- BOOK, 

may  be  fixed  by  publisher  when  not  specified  in  agreement,  352, 
353,  305. 

SENTIMENTS, 

no  copyright  in,  without  association,  98,  385. 

SIMILARITY, 

not  inconsistent  with  originality,  205-208. 
creates  presumption  of  copying,  400. 

which  must  be  overcome  by  defendant,  430. 
substantial  identity  test  of  piracy,  408. 
external,  of  books  ground  for  injunction,  540. 
See  Originality;  Piracy. 
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SMITHSONIAN  INSTITUTION, 

delivery  to,  of  copy  of  book,  &c,  formerly  required,  90." 

repeal  of  statute,  91. 

delivery  not  essential  to  copyright,  265. 

SONGS.    See  Dramatic  Compositions;  Musical  Compositions. 

SPECIFIC  PERFORMANCE  OF  AGREEMENTS, 

author  and  third  persons  may  be  restrained  from  publishing  in  vio- 
lation of  covenant,  541. 
violation  of  negative  covenant  may  be  restrained,  though  agreement 
cannot  be  enforced  affirmatively,  542. 

SPECTACULAR  PIECES, 

whether  entitled  to  protection  as  dramatic  compositions,  595. 
See  Dramatic  Compositions. 

STAGERIGHT, 

meaning  of,  553. 

STAR  CHAMBER.     See  Litkhary  Property,  History  of,  in  England. 

STATE.     See  Government. 

STATE  COURTS.     See  Jurisdiction. 

STATIONERS'  COMPANY, 

chartered  by  Philip  and  Mary,  56. 

traffic  of  members  in  copyrights,  61,  and  notes  1,  5. 

delivery  of  books  to,  for  public  libraries,  277. 

books,  &c,  to  be  entered  in  registry  of,  278.     See  Registration. 

STATISTICS.    See  Figures. 

STATUARY, 

common-law  property  in  unpublished,  102. 

whether  lost  by  exhibition  or  circulation  of  copies,  119,  120, 
286-283. 
statutory  copyright  in  United  States, 
secured  by  revised  statute,  180. 
how  secured,  265.     See  Statutory  Requisites. 
foreign,  may  be  copyrighted  by  resident  owner,  231,  232. 
what  is  a  publication  within  meaning  of  statute,  286,  287. 
duration  of  copyright,  299. 

remedies  for  infringement,  491-494.     See  Remedies  in  Law. 
exhibition  of  copies  not  prohibited,  495. 
statute  relating  to.  698. 

See  Sculpture. 

STATUTE  OF  FRAUDS, 

governs  literary  contracts,  381. 

STATUTE  OF  LIMITATIONS.    See  Limitation  of  Actions. 
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STATUTES, 

prerogative  right  to,  claimed  by  crown,  62-65,  163. 
annotation  of,  entitled  to  copyright,  155.     See  Compilations. 

and  so  forms  prepared  from,  204. 
may  be  copyrighted  by  government,  164. 

See  Government;  Law  Reports;  Public  Documents. 

STATUTES  IN  FORCE, 
Great  Britain. 

books,  5  &  6  Vict.  c.  45,  661. 
dramatic  and  musical  compositions, 
copyright,  5  &  6  Vict.  c.  45,  661. 
playright,  3  &  4  Will.  IV.  c.  15,  656. 

ss.  2,  20,  21  of  5  &  6  Vict.  c.  45,  661 ,  670,  671. 
engravings,  prints,  cuts,  and  lithographs,  8  Geo.  II.  c.  13,  643. 

7  Geo.  III.  c.  38,  645. 
17  Geo.  III.  c.  57,  651. 
6  &  7  Will.  IV.  c.  59,  660. 
15  &  16  Vict:  c.  12,  s.  14,  685. 
lectures,  5  &  6  Will.  IV.  c.  65,  658. 
maps,  charts,  and  plans,  5  &  6  Vict.  c.  45,  661. 
paintings,  drawings,  and  photographs,  25  &  26  Vict.  c.  63,  69 . 
sculpture,  51  Geo.  III.  c.  56,  653. 

13  &  14  Vict  c.  104,  684. 
universities  and  colleges,  15  Geo.  III.  c.  53,  617. 
international  copyright,  7  &  8  Vict.  c.  12,  675. 
15  &  16  Vict  c.  12.  685. 
25  &  26  Vict.  c.  68,  s.  12,  697. 
38  &  39  Vict.  c.  12,  697. 
United  States. 

revised  statute,  698. 

act  of  June  18,  1874,  704. 

statutes  relating  to  jurisdiction,  705. 

STATUTORY  REQUISITES  FOR  SECURING  COPYRIGHT, 

Great  Britain. 

international  copyright,  214-220.      See  International  Copt- 
right. 

delivery  of  copies  to  libraries,  277. 

registration,  278-283.     See  Registration. 
United  States,  262-277. 

prescribed  by  acts  of  1790  and  1802,  262. 

difference  of  judicial  opiuion  as  to  meaning  of  acts  of  1790  and 
1802,  262. 

prescribed  by  statute  of  1831,  261. 

judicial  construction  of  statute  of  1831,  264. 

prescribed  by  existing  statute,  265. 

compliance  with,  essential  to  copyright,  265,  616. 
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STATUTORY  REQUISITES  FOR    SECURING   COPYRIGHT,— 
continued. 
imperfect  right  accrues  on  recording  title,  207,  268. 
copyright  when  completed  dates  from  recording  title,  268. 
in  case  of  new  editions,  269. 
whether  original  copyright  notice  must  he  printed  in  revised 

edition,  270-274. 
hooks  in  two  or  more  volumes,  274. 
newspapers  and  magazines,  275. 

copies  of  best  edition  must  be  delivered  to  librarian  of  Congress 
under  penalty,  275. 
penalty  not  applicable  to  book  not  entered  for  copyright, 
275. 
delivery  of  copies  of  best  edition  not  essential  to  copyright,  275. 
copies  to  be  delivered  must  be  complete,  400. 
penalty  for  falsely  printing  copyright  notice,  276,  494. 
fees  for  securing  copyright,  276. 

certifying  and  recording  assignments,  276. 
how  to  secure  renewal,  276. 
publication,  283-289.    See  Publication. 
place  of  printing,  296. 
summary  of  the  law,  297. 
See  Fees;  Librarian  of  Congress;  Libraries;  Notice  or  Entry. 

STEREOTYPE  PLATES, 

what  rights  pass  by  sale  of,  324. 

what  importance  given  to,  in  determining  meaning  of  edition,  857 
note  1,  359  note  1. 

See  Forfeitures. 
SUBJECT, 

no  copyright  in,  205. 

SUBSTITUTE, 

publication  complained  of  need  not  be,  to  amount  to  piracy,  412. 

SUIT.     See  Damages;  Injunction;   Remedies  in  Equity;   Remedies 
in  Law. 

SUPREME  COURT, 

of  judicature,  jurisdiction  of,  498. 

acts  relating  to,  498,  note  3. 

of  the  United  States.     See  Jurisdiction. 


T. 

TALFOURD,  SERJEANT, 

efforts  for  extension  of  copyright,  74. 

TERM  OF  COPYRIGHT.    See  Duration;  Extension;  Renewal. 

TERM  OF  PLAYRIGIIT.     See  Duration  of  Playright. 
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THEATRICAL  REPRESENTATION.    See  Performance. 

THOUGHTS, 

no  copyright  in,  without  association,  08,  385. 

TITLE  OF  PUBLICATION, 

not  subject  of  copyright,  145. 

may  be  registered  as  a  trade-mark  or  protected  on  general  principles 
of  equity,  145,  535. 

printed  copy  of,  must  be  sent  before  publication  to  librarian  of  Con- 
gress in  order  to  secure  copyright,  265.  See  Statutory  Re- 
quisites. 

may  be  partnership  property,  380. 

name  of  editor  not  part  of,  380. 

injunction  refused  where  plaintiff  had  simply  advertised  future  pub- 
lication, 536. 

TITLE-PAGE, 

copyright  notice  must  be  printed  on,  or  following  page,  265. 
See  Notice  of  Ektky  of    Copyiugut. 

TITLE  TO  COPYRIGHT, 

in  United  States  will  vest  in  person  in  whose  name  entered,  260, 361, 

868. 
may  be  held  in  trust  for  author,  260,  368. 
transfer  of,  may  be  decreed  by  equity,  261. 
incomplete,  acquired  when  title  of  book  recorded,  267,  268,  501. 
warranty  of,  342. 

under  agreement  for  publication,  legal,  remains  in  author  unless  as- 
signment made,  368. 
legal,  essential  to  maintain  action  at  law,  487. 
copyright  prima  facie  proof  of,  498,  499. 

and  so  certified  copy  of  registration,  278. 
and  so  of  assignment,  301. 
how  secured.    See  Statutory  Requisites. 
how  transferred.    See  Tiunsfkk  op  Copyright. 
See  Equitable  Title. 

TRADE-MARK.     See  Title  of  Publication. 

TRAGEDY, 

playright  in,  given  by  3  &  4  Will.  IV.  c.  15,  and  5  &  6  Vict.  c.  45, 
586. 

See  Dramatic  Compositions. 

TRANSFER  OF   COPYRIGHT, 

at  common  law,  may  be  by  parol,  104.  240. 

parting  with  manuscript  not  a,  105. 

limited,  106. 
after  publication  is  of  statutory  copyright,  239,  242. 
before  publication  is  of  common-law  rights,  239,  242. 
•may  be  decreed  by  equity,  261. 
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TRANSFER  OF    COPYRIGHT,  —  continued. 
distinction  between,  and  license,  305. 
license  to  publish  does  not  amount  to,  171, 172,  note  1,  858,  861,  363. 

See  Agreements  bbtwekx  Authors  and  Publishers. 
Great  Britain  —  books, 
by  registration,  301. 

certified  copy  prima  facie  proof,  301. 
by  bequest  and  in  case  of  intestacy,  302. 
writing,  but  not  attestation,  held  necessary-under  former  statutes, 

302-304. 
doctrine  maintained  that  writing  not  essential,  304-316. 
former  statutes  considered,  304-309. 
difference  between  assignments  made  before  and  those  after 

publication,  306-308. 
judicial  opiuions  against  soundness  of  prevailing  doctrine, 

300-311. 
whether  5  &  6  Vict.  c.  45,  requires  writing,  311. 
definition  of  assigns  in  5  &  6  Vict.  c.  45,  240,  312. 
authorities  in  favor  of  doctrine  that  writing  not  essential,  813. 
assignment  made  iu  foreign  country,  313. 
law  not  settled,  316. 
dramatic  compositions.     See  Platright. 
engravings  and  prints,  316. 
maps.  317.  * 

paintings,  drawings,  and  photographs,  317. 
must  be  registered,  281. 
United  States. 

written,  to  be  deposited  with  librarian  of  Congress,  276,  819. 
fees  for  recording  and  certifying,  276. 
provisions  of  former  statutes,  318. 
what  mode  under  existing  statute,  319. 
when  made  before  publication,  319. 
whether  writing  necessary  after  publication,  320,  321. 
by  bequest  and  in  case  of  intestacy,  321. 

of  rights  in  renewed  term,  326-334.     See  Renewal  of  Copt- 
right. 
of  right  to  represent  dramatic  composition.    See  Playrioht. 
in  case  of  bankruptcy,  322. 

copyright  must  be  iu  existence  to  be  assigned,  322. 
agreement  for  future,  322. 
form  of  written,  323. 
sale  of  stereotype  plates,  324. 

absolute,  before  publication  gives  unlimited  right  to  publish,  328. 
limited,  334-:j38. 

one  or  more  of  several  rights  in  a  work  may  be  assigned,  334. 
copyright  not  assignable  for  part  of  country,  335. 

but  is  for  whole  of  any  country,  335. 
whether  copyright  is  divisible  as  to  time,  337. 
whether  limited  assignee  may  transfer  copyright,  338. 
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TRANSFER  OF   COPYRIGHT,  —  continued. 

rights  of  assignor  and  assignee  as  to  selling  copies,  338-342. 
author  may  not  reproduce  work  after,  342. 
warranty  of  title,  342. 

See  Assignee. 

TRANSLATIONS, 

prohibition  of  unauthorized,  recommended  by  royal  commissioners, 

52. 
may  be  copyrighted,  158,  175,  447,  449,  451. 
test  of  originality,  158,  159.  200. 
what  may  be  translated,  159,  433. 
protected  in  England  by  International  Copyright  acts,  215-218.    See 

International  Copyright. 
of  foreign  works  may  be  copyrighted  in  United  States,  232. 
right  in,  may  be  assigned  independently  of  copyright  in  original, 

334. 
considered  with  reference  to  piracy,  433,  434,  445-455. 
general  principles,  433,  434. 
may  be  numerous,  of  unprotected  original,  433. 
tests  by  which  question  of  piracy  determined,  434. 
right  of,  may  be  reserved  in  the  United  States,  445. 
whether  unlicensed,  in  absence  of  reservation  is  piratical,  466. 
English  authorities,  446-448.       % 

not  in  point,  448. 
American  authorities,  449. 

unlicensed,  beld  lawful,  449. 
doctrine  maintained  that  unlicensed,  is  piratical,  450-455. 

"  copy  "  as  used  in  statute  does  not  mean  literal  transcript, 

450,  454. 
erroneous  judicial  interpretation  of  "copy,"  454. 
author's  rights  secured  only  by  protecting  substance,  451. 
translation  defined,  451. 
is  substantial  copy  of  original,  451,  452. 
true  test  of  piracy  is  whether  translator  had  authority  to 

use  original,  453. 
Stowe  v.  Thomas  criticised,  454,  455. 
common-law  playright  in  unpublished,  580. 
statutory  playright  in  published,  597. 

TRUST, 

copyright  may  be  held  in,  260,  368. 
breach  of,  ground  for  injunction,  537. 


U. 
UNITED  KINGDOM, 
defined,  298. 

UNITED  STATES  COURTS.    See  Jurisdiction. 
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UNITED  STATES   STATUTES.     See  Statutes  in  Fobce. 

UNIVERSITIES, 

empowered  to  hold  copyrights  in  perpetuity,  73. 
statute  giving  perpetual  copyright  to,  647. 

UNLAWFUL  PUBLICATIONS, 

agreements  concerning,  378. 
See  Blasphemous  Publications;  Immoral  Productions ;  Seditious 

Publications. 

UNLICENSED   PRINTING.     See  Litebary  Pbopebty,  History  of,  in 
England. 

UNPUBLISHED  WORKS, 

common-law  property  in,  97-139. 

difference  between  and  statutory,  100. 
nature  and  extent  of,  101-106. 
in  what  productions,  101,  102. 
lost  by  publication  in  print,  101. 
absolute  before  publication,  102. 
personal  and  transferable  by  parol,  104. 
not  lost  by  parting  with  manuscript,  105. 
limited  assignment,  106. 
of  foreigners,  106. 
violation  of,  107-110. 
remedies  for,  107. 

by  publication,  representation,  exhibition,  107. 
public  reading  or  delivery  of  lecture,  107. 
copying  works  of  art,  108. 
exhibiting  copies,  109. 
in  what  court  redress  sought,  110,  545. 
how  affected  by  character  of  work,  110-115. 
originality,  110. 
literary  merit.  111. 
works  not  innocent,  112-114. 
question  of  damages  affected  by  character,  114. 
publication  of.     See  Exhibition;  Pebfobmance;   Publication; 

Reading,  Public. 
owner  of,  may  secure  copyright,  238-242. 

but  not  unless  author  is  entitled  to  copyright,  242. 
no  statutory  copyright  in,  283,  612,  615. 
mode  of  transfer  under  statute,  319. 
effect  of  assignment  on  author's  right  to  renewal  of  copyright,  826- 

331.     See  Renewal  of  Copyright. 
absolute  assignment  gives  unlimited  right  to  publish,  328. 
whether  plaintiff  entitled  to  forfeitures  for  unlicensed  publication, 

and  whether  delivery  ordered  by  equity,  549-552. 
property  in  unpublished  dramas.     See  Playbight. 
See  Letters;  Manuscripts. 
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USE  OF  COPYRIGHTED  WORKS, 
what  permitted.     See  Fair  Uses. 


V. 

VALUE, 

engraving  must  have  art,  168. 

how  far,  essential  to  copyright,  208-211. 

to  be  considered  in  determining  piracy,  414. 

illustrations  of  material,  414  note  1,  525-527. 
injunction  may  be  refused  when  slight,  523,  527. 
See  Literary  Merit;  Quantity. 

VENDOR.    See  Seller. 

VIOLATION, 

of  agreement.    See  Specific  Performance  of  Agreements. 
of  copyright.     See  Piracy;  Remedies  in  Equity;  Remedies  in 

Law. 
of  playright.     See  Playright,  Remedies  for  Violation  of. 

VOLUMES, 

books  in  two  or  more,  how  copyright  secured,  274. 


W. 

WARRANTY, 

of  title  to  copyright,  342. 

WORKS   OF  ART.     See  Chromos;  Designs;  Drawings;  Engrav- 
ings; Models;  Paintings;  Photographs;  Sculpture;  Statuary. 


Y. 

YATES,  J. 

arguments  against  literary  property  examined,  32-36. 
advocates  at  the  bar  the  theory  that  copyright  is  a  monopoly,  48. 
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